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ANALYSIS 


OF 

BOOK  IV.* 


OF    PUBLIC    WRONGS. 


CHAPTER  I. 

ON    THE    NATURE   OF   CRIMES,   AND   THEIR   PUNISHMENT. 

1.  In  treating  of  public  wrongs  may  be  considered,  I.  The 
general  nature  of  crimes  and  punishments.  II.  The  persons 
capable  of  committing  crimes.  III.  Their  several  degrees  of 
guilt.  IV.  The  several  species  of  crimes,  and  their  respective 
punishments.  V..  The  means  of  prevention.  VI.  The  method 
of  punishment PcLge  1 

2.  A  crime,  or  misdemesnor,  is  an  act  committed,  or  omitted,  in 
violation  of  a  public  law,  either  forbidding  or  commanding  it.     4 

3.  Crimes  are  distinguished  from  civil  injuries,  in  that  they  are 
a  breach  and  violation  of  the  public  rights,  due  to  the  whole 
community,  considered  as  a  community 5 

4.  Punishments  may  be  considered  with  regard  to,  I.  The 
power,  II.  The  end.  III.  The  measure, — of  their  infliction.       7 

5.  The  power,  or  right,  of  inflicting  human  punishments,  for 
natural  crimes,  or  such  as  are  mala  in  se^  was  by  the  law  of 
nature  vested  in  every  individual ;  but,  by  the  fundamental  con- 
tract of  society,  is  now  transferred  to  the  sovereign  power :  in 
which  also  is  vested,  by  the  same  contract,  the  right  of  punishing 
positive  ofiences,  or  such  as  are  mala  prohibiia.         .         .         7 

6.  The  end  of  human  punishments  is  to  prevent  future  offen- 
ces; I.  By  amending  the  offender  himself.     III.  By  deterring 


*  This  Analysis  is  a  mere  copy  of  that  the  labour  it  would  have  cost,  and  the  de- 

pnnted  during  the  life  of  the  author,  and  lay  it  would  hare  caused  in  the  publican 

must  be  read  as  the  key  to  the  text  only,  tion  of  the  work,  it  was  feared  that  it  would 

A  perusal  of  the  notes  with  the  text,  as  have  rendered  iie  volume  too  bulky,  (the 

suggested  in  the  Adrertisement,  will  pos-  notes  amounting  in    number  to  nearly 

sessthe  student  with  the  alterations  in  the  seven  hundred)  and  would,  perhaps,  ra- 

law,  bearing  both  upon  the  text  and  the  ther  have  embarrassed  than  assisted  the 

Analysis.     An  analysis  of  the  notes  might  reader, 
have  been  added,  but,  independently  of 
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Others   through    his   example.      III.  By  depriving  him  of  the 
power  to  do  future  mischief.  ....         Page  1 1 

7.  The  measure  of  human  punishments  must  be  determined  by 
the  wisdom  of  the  sovereign  power,  and  not  by  any  uniform  uni- 
versal rule  :  though  that  wisdom  may  be  regulated,  and  assisted, 
by  certain  general,  equitable,  principles.  .         .         .         1^ 


CHAPTER  II. 

OF   THE   PERSONS   CAPABLE   OF   COMMITTING   CRIMES. 

1.  All  persons  are  capable  of  committing  crimes,  unless  there 
be  in  them  a  defect  of  will :  for,  to  constitute  a  legal  crime,  there 
must  be  both  a  vicious  will,  and  a  vicious  act.       .  .90 

2.  The  will  does  not  concur  with  the  act,  I.  Where  there  is  a 
defect  of  understanding.  II.  Where  no  will  is  exerted.  III. 
Where  the  act  is  constrained  by  force  and  violence.  .         21 

3.  A  vicious  will  may  therefore  be  wanting,  in  the  cases  of, 
I.  Infancy.  II.  Idiocy,  or  lunacy.  III.  Drunkenness;  which 
doth  not,  however,  excuse.  IV.  Misfortune.  V.  Ignorance, 
or  mistake  of  fact.  VI.  Compulsion,  or  necessity ;  which  is, 
1st,  that  of  civil  subjection;  2dly,  that  of  duress  per  minus; 
Srdly,  that  of  chusing  the  least  pernicious  of  two  evils,  where  one 
is  unavoidable;  4thly,  that  of  want  or  hunger;  which  is  no  legi- 
timate excuse 22 — S2 

4.  The  king,  from  his  excellence  and  dignity,  is  also  incapable 
of  doing  wrong.  .......         33 


CHAPTER  III. 

OF    PRINCIPALS    AND    ACCESSARIES. 

1.  The  different  degrees  of  guilt  in  criminals  are,  I.  As  prin- 
cipals.    II.  As  accessaries.  .....         34 

2.  A  principal  in  a  crime  is,  I.  He  who  commits  the  fact. 
II.  He  who  is  present  at,  aiding,  and  abetting,  the  commission.  34 

3.  An  accessary  is  he  who  doth  not  commit  the  fact,  nor  is 
present  at  the  commission  ;  but  is  in  some  sort  concerned  therein, 
either  before  or  after.  35 

4.  Accessaries  can  only  be  in  petit  treason,  and  felony :  in  high 
treason,  and  misdemesnors,  all  are  principals.  .         .         35 

5.  An  accessary  before  the  fact,  is  one  who,  being  absent  when 
the  crime  is  committed,  hath  procured,  counselled,  or  commanded 
another  to  commit  it.  ......         36 

6.  An  accessary  after  the  fact,  is  where  a  person,  knowing  a 
felony  to  have  been  committed,  receives,  relieves,  comforts,  or 
assists  the  felon.  Such  accessary  is  usually  entitled  to  the  be- 
nefit of  clergy;  where  the  principal,  and  accessary  before  the 
fact,  are  excluded  from  it.  .....         37 
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CHAPTER  IV. 

OF   OFFENCES  AGAINST   GOD   AND    RELIGION. 

1.  Crimes  and  misdemesnors,  cognizable  by  the  laws  of  Enff- 
land,  are  such  as  more  immediately  offend,  1.  God,  and  his  holy 
religion.  II.  The  law  of  nations.  III.  The  king  and  his  govern- 
ment. IV.  The  public,  or  common-wealth.  V.  Individuals.  Page  42 

2.  Crimes  more  immediately  offending  God  and  religion,  are, 
I.  Apostacy.  For  which  the  penalty  is  incapacity,  and  impri- 
sonment. II.  Heresy.  Penalty  for  one  species  thereof:  the 
same.  III.  Ofiences  against  the  established  church. — Either, 
by  reviling  its  ordinances.  Penalties :  fine ;  deprivation ;  impri- 
sonment ;  forfeiture. — Or,  by  non-conformity  to  its  worship ;  Ist, 
through  total  irreligion.  Penalty:  fine.  Sndly,  through  pro- 
testant  dissenting.  Penalty:  suspended  (conditionally)  by  the 
toleration  act.  Srdly,  through  popery,  either  in  professors  of 
the  popish  religion,  popish  recusants  convict,  or  popish  priests. 
Penalties  :  incapacity ;  double  taxes  ;  imprisonment ;  fines  ; 
forfeitures  ;  abjuration  of  the  realm  ;  judgment  of  felony,  with- 
out clergy;  and  judgment  of  high  treason.  IV.  Blasphemy. 
Penalty :  fine,  imprisonment,  and  corporal  punishment.  V.  Pro- 
fane swearing  and  cursing.  Penalty :  fine,  or  house  of  correc- 
tion. VI.  Witchcraft;  or, at  least,  the  pretence  thereto.  Penalty: 
imprisonment,  and  pillory.  VII.  Religious  impostures.  Penalty: 
fine,  imprisonment,  and  corporal  punishment.  VIII.  Simony. 
Penalties:  forfeiture  of  double  value;  incapacity.  IX.  Sab- 
bath-breaking. Penalty :  fine.  X.  Drunkenness.  Penalty  :  fine, 
or  stocks.  XI.  Lewdness.  Penalties:  fine;  imprisonment; 
house  of  correction.         ..:...         43 — 65 


CHAPTER  V. 

OF   OFFENCES    AGAINST   THE   LAW    OF    NATIONS. 

1.  The  law  of  nations  is  a  system  of  rules,  deducible  by  na- 
tural reason,  and  established  ty  universal  consent,  to  regulate  the 
intercourse  between  independent  states.  ...         66 

2.  In  England,  the  law  of  nations  is  adopted,  in  its  full  extent, 
as  part  of  the  law  of  the  land.         .....         67 

3.  Offences  against  this  law  are  principally  incident  to  whole 
states  or  nations ;  but,  when  committed  by  private  subjects,  are 
then  the  objects,  of  the  municipal  law.  ...         67 

4.  Crimes  against  the  law  of  nations,  animadverted  on  by  the 
laws  of  England,  are,  I.  Violation  of  safe-conducts.  II.  Infringe- 
ment of  the  rights  of  ambassadors.  Penalty,  in  both :  arbitrary. 
III.  Piracy.  Penalty :  judgment  of  felony,  without  clergy.  68 — 73 

62 
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CHAPTER  VL 

OF   HIGH   TREASON. 

1.  Crim£8,  and  niisdemesnorsy  more  peculiarly  offending  the 
king  and  his  government,  are,  I.  High  treason.  II.  Felonies  in- 
jurious to  the  prerogative.  III.  Praemunires  IV.  Other  mis- 
prisions and  contempts.      .  ....         Page  74 

2.  High  treason  may,  according  to  the  statute  of  Edward  III. 
be  committed,  I.  By  compassing  or  imagining  the  death  of  the 
king,  or  queen-consort,  or  their  eldest  son  and  heir ;  demonstrated 
by  some  overt  act.  II.  By  violating  the  king's  companion,  his 
eldest  daughter,  or  the  wife  of  his  eldest  son.  III.  By  some 
overt  act  of  levying  war  against  the  king  in  his  realm.  IV.  By 
adherence  to  the  king's  enemies.  V.  By  counterfeiting  the  king's 
great  or  privy  seal.  VI.  By  counterfeitine  the  king's  money,  or  im- 
porting counterfeit  money.  VII.  By  killing  the  chancellor,  trea- 
surer,  or  king's  justices,  in  the  execution  of  their  offices.  76 — 87 

3*  High  treasons,  created  by  subsequent  statutes,  are  such  as 
relate,  I.  To  papists :  as,  the  repeated  defence  of  the  pope's  ju- 
risdiction ;  the  coming  from  beyond  sea  of  a  naturai-born  popish 
priest;  the  renouncing  of  allegiance,  and  reconciliation  to  the 
pope,  or  other  foreign  power.  II.  To  the  coinage,  or  other  sig- 
natures of  the  king :  as,  counterfeiting  (or,  importing  and  utter* 
ing  counterfeit)  foreign  coin,  here  current;  forging  the  sign 
manual,  privy  signet,  or  privy  seal ;  falsifying,  &c.  the  current 
coin.  III.  To  the  protestant  succession  :  as,  corresponding  with> 
or  remitting  money  to,  the  late  pretender's  sons ;  endeavouring 
to  impede  tne  succession ;  writing  or  printing  in  defence  of  any 
pretender's  title,  or  in  derogation  of  the  act  of  settlement,  or  of  the 
power  of  parliament  to  limit  the  descent  of  the  crown.       87 — 92 

4.  The  punishment  of  high  treason,  in  males,  is  (generally)  to 
be,  I.  Drawn.  II.  Hanged.  III.  Embowelled  alive.  IV.  Be- 
headed. V.  Quartered.  VI.  The  head  and  quarters  to  be  at  the 
king's  disposal.  But,  in  treasons  relating  to  the  coin,  only  to  be 
drawn,  and  hanged  till  dead.  Females,  in  both  cases,  are  to  be 
drawn  and  burned  alive.  92 


CHAPTER  VII. 

OF   FELONIES   INJURIOUS   TO   THE   KINg's   PREROGATIVE. 

1.  Felony  is  that  offence  which  occasions  the  total  forfeiture 
of  lands  or  goods  at  common  law :  now  usually  also  punishable 
with  death,  by  hanging ;  unless  through  the  benefit  of  clergy.   94 

3.  Felonies  injurious  to  the  king's  prerogative  (of  which  some 
vse  within,  others  without,  clergy)  are,  L  Such  as  relate  to  the 
coin  :  as,  the  wilful  uttering  of  counterfeit  money,  &c. :  (to  which 
head  some  inferior  misdemesnors  affecting  the  coinage  may  be 
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also  referred).  II.  Conspiring  or  attempting  to  kill  a  privy  coun- 
sellor. 1 1 L  Serving  foreign  states,  or  enlisting  soldiers  for  foreign 
service.  IV.  Embezzling  the  king's  armour  or  stores.  V.  De- 
sertion from  the  king's  armies,  by  land  or  sea.  Page  98 — \02 


CHAPTER  VIII. 

OF   PRiCMUNIRE. 

1.  Pbjemunire,  in  its  original  sense,  is  the  ofience  of  adhering 
to  the  temporal  power  of  toe  pope,  in  derogation  of  the  regal 
audiority.  Penalty:  outlawry,  forfeiture,  and  imprisonment: 
which  hath  since  been  extended  to  some  offences  of  a  different 
nature 103 

2.  Among  these  are,  I.  Importing  popish  trinkets.  II.  Con- 
tributing to  the  maintenance  of  popish  seminaries  abroad,  or 
popish  priests  in  England.  III.  Molesting  the  possessors  of  ab- 
bey lands.  IV.  Acting  as  broker  in  an  usurious  contract,  for 
more  than  ten  per  cent.  V.  Obtaining  any  stay  of  proceedings  in 
suits  for  monopolies.  VI.  Obtaining  an  exclusive  patent  for 
gunpowder  or  arms.  VII.  Exertion  of  purveyance  or  pre-emp- 
tion. VIII.  Asserting  a  legislative  authority  in  both  or  either 
house  of  parliament.  IX.  Sending  any  subject  a  prisoner  beyond 
sea.  X.  Refusing  the  oaths  of  allegiance  and  supremacy. 
XI.  Preaching,  teaching,  or  advised  speaking,  in  defence  of  the 
right  of  any  pretender  to  the  crown,  or  in  derogation  of  the  power 
of  parliament  to  limit  the  succession.  XII.  Treating  of  other  mat- 
ters, by  the  assembly  of  peers  of  Scotland,  convened  for  electing 
their  representatives  in  parliament.  XIII.  Unwarrantable  under- 
takings oy  unlawful  subscriptions  to  public  funds.  1 15 — 1 17 


CHAPTER  IX. 

OP  MISPRISIONS  AND  CONTEMPTS,  AFFECTING  THE  KINO  AND 

GOVERNMENT. 

1.  Misprisions  and  contempts  are  all  such  high  offences  as 
are  under  the  degree  of  capital.  .         .         .         .         119 

2.  These  are,  I.  Negative,  in  concealing  what  ought  to  be  le- 
vealed.  II.  Positive,  in  committing  what  ought  not  to  be  done.  119 

3.  Negative  misprisions  are,  I.  Misprision  of  treason.  Pe- 
nalty :  forfeiture  and  imprisonment.  II.  Misprision  of  felony. 
Penalty:  fine  and  imprisonment.  III.  Concealment  of  treasure 
trove.     Penalty:  fine  and  imprisonment  .         .         1^-1 

4.  Positive  misprisions,  or  high  roisdemesnors  and  contempts, 
arc,  I.  Mal-administration  of  public  trusts,  which  includes  the 
crime  of  peculation.  Usual  penalties :  banishment ;  fines ;  im- 
prisonment; disability.     II.  Contempts  against  the  king's  prero- 
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gative.  Penalty :  fine  and  imprisonment.  III.  Contempts 
against  his  person,  and  government.  Penalty :  fine,  imprison- 
ment, and  infamous  corporal  punishment.  IV.  Contempts  against 
his  title.  Penalties:  fine  and  imprisonment;  or,  fine  and  disa- 
bility. V.  Contempts  against  his  palaces,  or  courts  of  justice. 
Penalties :  fine ;  imprisonment ;  corporal  punishment ;  loss  of 
right  hand ;  forfeiture.  .  .      Page  121— IS6 


CHAPTER  X. 

OF    OFFENCES   AGAINST   PUBLIC   JUSTICE. 

1.  Crimes  especially  affecting  the  commonwealth,  areofiences, 
I.  Against  the  public  justice.  II.  Against  the  public  peace. 
III.  Against  the  public  trade.  IV.  Against  the  public  health. 
V.  Against  the  public  police,  or  economy.  .         .         127 

2.  Oflences,  against  the  public  justice,  are,  I.  Embezzling  or 
vacating  records,  and  personating  others  in  courts  of  justice.  Pe- 
nalty :  judgment  of  felony,  usually  without  clergy.  II.  Compel- 
ling prisoners  to  become  approvers.  Penalty:  judgment  of  fe- 
lony. III.  Obstructing  the  execution  of  process.  IV.  Escapes. 
V.  Breach  of  prison.  VL  Rescue. — Which  four  may,  (accord- 
ing to  the  circumstances)  be  either  felonies,  or  misdemesnors 
punishable  by  fine  and  imprisonment.  VII.  Returning  from 
transportation.  This  is  felony,  without  clergy.  VIII.  Taking 
rewards,  to  help  one  to  his  stolen  goods.  Penalty  :  the  same  as 
for  the  theft.  IX.  Receiving  stolen  goods.  Penalties  :  trans- 
portation; fine;  and  imprisonment.  X.  Theftbote.  XI.  Com- 
mon barretry,  and  suing  in  a  feigned  name.  XII.  Maintenance. 
XIII.  Champerty. — Penalty,  in  these  four  :  fine,  and  imprison- 
ment. XIV.  Compounding  prosecutions  on  penal  statutes.  Pe- 
nalty :  fine,  pillory,  and  disability.  XV.  Conspiracy ;  and  threats 
of  accusation  in  order  to  extort  money,  &c.  Penalties:  the  vil- 
lenous  judgment;  fine  ;  imprisonment;  pillory;  whipping;  trans- 
portation. XVI.  Perjury,  and  subornation  thereof.  Penalties: 
infamy ;  imprisonment ;  fine,  or  pillory ;  and,  sometimes,  trans- 
portation or  house  of  correction.  XVII.  Bribery.  Penalty,  fine, 
and  imprisonment.  XVIII.  Embracery.  Penalty  :  infamy,  fine, 
and  imprisonment.  XIX.  False  verdict.  Penalty:  the  judg- 
ment in  attaint.  XX.  Negligence  of  public  officers,  &c.  Pe- 
nalty :  fine  and  forfeiture  of  the  office.  XXI.  Oppression  by 
magistrates.  XXII.  Extortion  of  officers. — Penalty,  in  both  :  im- 
prisonment, fine,  and  sometimes  forfeiture  of  the  office.  128 — 141 


CHAPTER  XI. 

OF    OFFENCES    AGAINST   THE    PUBLIC    PEACE. 

1.  Offknces,  against  the  public  peace,  are,  I.  Riotous  assem- 
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blieSj  to  the  number  of  twelve.  II.  Appearing  armed«  or  hunt- 
ing in  disguise.  III.  Threatening,  or  demanding  any  valuable 
thmgy  by  letter. — All  these  are  felonies,  without  clergy.  IV.  De- 
stroying of  turnpikes,  &c.  Penalties:  whipping;  imprisonment; 
judgment  of  felony,  with  and  without  clergy:  V.  Afirays. 
VI.  Riots,  routs,  and  unlawful  assemblies.  Vll.  Tumultuous 
petitioning.  VIII.  Forcible  entry  and  detainer. — Penalty,  in  all 
tour:  fine,  and  imprisonment.  IX.  Going  unusually  armed. 
Penalty :  forfeiture  of  arms,  and  imprisonment.  X.  Spreading 
false  news.  Penalty :  fine,  and  imprisonment.  XI.  Pretended 
prophecies.  Penalties;  fine;  imprisonment;  and  forfeiture.  XII. 
Challenges  to  fight.  Penalty :  nne,  imprisonment,  and  sometimes 
forfeiture.  XI 11.  Libels.  Penalty:  fine,  imprisonment,  and 
corporal  punishment.  ....         Page  14*2 — \5S 


CHAPTER  XII. 

OF   OFF£NCR8    AGAINST    PUBLIC   TRADE. 

1.  Offknces,  against  the  public  trade,  are,  I.  Owling.  Pe- 
nalties :  fines ;  forfeiture ;  imprisonment ;  loss  of  left  hand ;  trans- 
f>ortation;  judgment  of  felony.  II.  Smuggling.  Penalties:  fines; 
OSS  of  goods;  judgment  of  felony,  without  clergy.  III.  Fraudu- 
lent bankruptcy.  Penalty :  judgment  of  felony,  without  clergy. 
IV.  Usury.  Penalty :  fine,  and  imprisonment.  V.  Cheating. 
Penalties :  fine ;  imprisonment ;  pillory :  tumbrel ;  whipping,  or 
other  corporal  punishment;  ti"ansportation.  VI.  Forestalling. 
VII.  Regrating.  VIII.  Engrossing. — Penalties,  for  all  three: 
loss  of  goods;  fine;  imprisonment;  pillory.  IX.  Monopolies, 
and  combinations  to  raise  the  price  of  commodities.  Penalties  : 
fines;  imprisonment;  pillory;  loss  of  ear;  infamy;  and,  some- 
times, the  pains  of  prtemunire,  X.  Exercising  a  trade,  not 
having  served  as  apprentice.  Penalty:  fine.  XI.  Transporting, 
or  residing  abroad,  of  artificers.  Penalties :  fine ;  imprisonment ; 
forfeiture;  incapacity;  becoming  aliens.        .         .         151' — IGO 


CHAPTER  XIII. 

of  offences  AGAINST  THE  PUBLIC  HEALTH,  AND  THE  PUBLIC 

POLICE  OR  ECONOMY. 

1.  Offences,  against  the  public  health,  are,  I.  Irregularity, 
in  time  of  the  plague,  or  of  quarantine.  Penalties:  whipping; 
judgment  of  felony,  with  and  without  clergy.  II.  Selling  un- 
wholesome provisions.  Penalties :  amercement ;  pillory  ;  fine  ; 
imprisonment;  abjuration  of  the  town.        .         .         .         lGl-2 

2.  Offences,  against  the  public  police  and  economy,  or  do- 
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mestic  order  oi  ihe  kingdom^  are,  I.  Those  relating  to  clandes- 
tine and  irregulai  marriages.  Penalties :  judgment  of  felony, 
with  and  without  clergy.  II.  Bigamy,  or  (more  properly)  poly- 
gamy. Penalty:  judgment  of  felony.  III.  Wandering,  by  sol- 
diora  or  mariners.  1 V.  Remaining  in  England,  by  Egyptians ;  or 
being  in  their  fellowship  one  month.  Both  these  are  felonies, 
without  clergy.  V.  Common  nuisances :  1st,  by  annoyances  or 
purprestures  in  highways,  bridges,  and  rivers ;  Sndly,  by  ofFen- 
me  trades  andmanufiictures;  3rdly,by  disorderly  houses;  4thly, 
by  lotteries ;  5thly,  by  cottages ;  6thly,  by  fireworks ;  7thly,  by 
evesdropping. — Penalty,  in  all :  fine.  Sthly,  by  common  scold- 
ing. Penalty:  the  cucking  stool.  VI.  Idleness,  disorder,  va- 
grancy, and  incorrigible  roguery.  Penalties;  imprisonment; 
whipping;  judgment  of  felony.  VII.  Luxury,  in  diet.  Penalty: 
discretionary.  VIII.  Gaming.  Penalties:  to  gentlemen,  fines; 
to  others,  fine  and  imprisonment ;  to  cheating  gamesters,  fine,  in- 
famy, and  the  corporal  pains  of  periury.  IX.  Destroying  the 
game.     Penalties  :  fines ;  and  corporal  punishment.       16^ — 175 


CHAPTER  XIV. 

OF   HOMICIDE. 

I.  Crimes,  especially  afiecting  individuals,  are,  I.  Against 
their  persons.  Against  their  habitations.  III.  Against  their 
property*  176 

S.  Crimes  against  the  persons  of  individuals,  are,  I.  By  ho- 
micide, or  destroying  life.     II.  By  other  corporal  injuries.       177 

3.  Homicide  is,  I.  Justifiable.  II.  Excusable.  III.  Felo- 
nious. . 178 

Homicide  is  justifiable,  I.  By  necessity,  and  command  of 
law.  II.  By  permission  of  law :  1st,  for  the  fiirtherance  of  public 
justice ;  ^dly,  for  prevention  of  some  forcible  felony.  178 

5.  Homicide  is  excusable,  I.  Per  infortunium,  or  by  mis-ad- 
venture. 11.  Se  defendendo,  or  in  self-defence,  by  chance-med- 
ley. Penalty,  in  both :  forfeiture  of  goods ;  which  however  is 
pardoned  of  course.  18^ 

6.  Felonious  homicide  is  the  killing  of  a  human  creature,  with- 
out justification  or  excuse.  This  is,  I.  Killing  one's  self.  II. 
Killing  another.  .......         188 

7.  Killing  one's  self,  or  self-murder,  is  where  one  deliberately, 
or  by  any  unlawfiil  malicious  act,  puts  an  end  to  his  own  life. 
This  is  felony ;  punished  by  ignominious  burial,  and  forfeiture 
of  goods  and  chattels. 189 

8.  Killing  another  is,  I.  Manslaughter.     II.  Murder.  190 

9.  Manslaughter  is  the  unlawful  killing  of  another ;  without 
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malice,  express  or  implied.  This  is  either,  L  Voluntary,  upon 
a  sudden  heat.  II.  Involuntary,  in  the  commission  of  some  un- 
lawful act*  Both  are  felony,  but  within  clergy ;  except  in  the 
case  of  stabbing. Pape  191 

10.  Murder  is  when  a  person,  of  sound  memory  and  discre- 
tion, unlawfully  killeth  any  reasonable  creature,  in  being,  and 
under  the  king's  peace ;  with  malice  aforethought,  either  express 
or  implied.  This  is  felony,  without  clergy;  punished  with 
speedy  death,  and  hanging  in  chains,  or  dissection.         .         194 

11.  Petit  treason,  (being  an  aggravated  degree  of  murder),  is 
where  the  servant  kills  his  master,  the  wife  her  husband,  or  the 
ecclesiastic  his  superior.  Penalty:  in  men,  to  be  drawn,  and 
hanged ;  in  women,  to  be  drawn,  and  burned.  903 


CHAPTER  XV. 

OF   OFFENCES   AGAINST  THE   PERSONS   OF   INDIVIDUALS. 

1.  Crimes  affecting  the  persons  of  individuals,  by  other  corpo- 
ral injuries  not  amounting  to  homicide,  are,  I.  Mayhem;  and 
also  snooting  at  another.  Penalties :  fine ;  imprisonment ;  judg- 
ment of  felony,  without  clergy.  II.  Forcible  abduction,  and  mar- 
riage, or  defilement  of  an  heiress ;  which  is  felony :  also  stealing, 
and  deflowering  or  marrying,  any  woman-child  under  the  age 
of  sixteen  years ;  for  which  the  penalty  is  imprisonment,  fine, 
and  temporary  forfeiture  of  her  lands.  III.  Rape;  and  also  car- 
nal knowledge  of  a  woman-child  under  the  age  of  ten  years.  IV. 
Sodomy,  with  man  or  beast — Both  these  are  felonies,  without 
clergy.  V.  Assault.  VI.  Battery;  especially  of  clergymen.  VII. 
Wounding.  Penalties,  in  all  three:  fine;  imprisonment;  and 
other  corporal  punishment  VIII.  False  imprisonment  Penal- 
ties :  fine :  imprisonment ;  and  (in  some  atrocious  cases)  the  pains 
o( prcBtnunire,  and  incapacity  of  office  or  pardon.  IX.  Kidnap- 
ping, or,  forcibly  stealing  away  the  king's  subjects.  Penalty: 
fine;  imprisonment;  and  pillory.  .  .  205 — ^S19 


CHAPTER  XVI. 

OF   OFFENCES   AGAINST   THE   HABITATIONS   OF   INDIVIDUALS/ 

1.  Crimes,  affecting  the  habitations  of  individuals,  are,  L 
Arson.     II.  Burglary.  •  •  ,  .  220 

2.  Arson  is  the  malicious  and  wilful  burning  of  the  house,  or 
outhouse,  of  another  man.  This  is  felony ;  in  some  cases  within, 
in  others  without  clergy.  ....         2SO 

3.  Burglary  is  the  breaking  and  entering,  by  night,  into  a  man- 
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sion-house ;  with  intent  to  commit  a  felony.     This  is  felony,  with- 
out clergy.  .....  Page  222 


CHAPTER  XVII. 

OF   OFFENCES   AGAINST    PRIVATE    PROPERTY. 

1.  Crimes,  affecting  the  private  property  of  individuals,  are, 

I.  Larceny.     II.  Malicious  mischief.     III.  Forgery.      ,       2;29 

2.  Larceny  is,  I.  Simple.     II.  Mixed,  or  compound.     .     229 

3.  Simple  larceny  is  the  felonious  taking,  and  carrying  away, 
of  the  personal  goods  of  another.  And  it  is,  I.  Grand  larceny; 
being  above  the  value  of  twelve  pence.  Which  is  felony ;  in 
some  cases  within,  in  others  without,  clergy.  II.  Petit  larceny  ; 
to  the  value  of  twelve  pence  or  under.  Which  is  also  felony,  but 
not  capital ;  being  punished  with  whipping,  or  transportation.  229 

4.  Mixed,  or  compound,  larceny,  is  that  wherein  the  taking  is 
accompanied  with  the  aggravation  of  being,  I.  From  the  house. 

II.  From  the  person.  ....  239 

5.  Larcenies  from  the  house,  by  day  or  night,  are  felonies 
¥nlthout  clergy,  when  they  are,  I.  Larcenies,  above  twelve  pence, 
from  a  church ; — or  by  breaking  a  tent  or  booth  in  a  market  or 
fair,  by  day  or  night,  the  owner  or  his  family  being  therein ; — 
or  by  breaking  a  dwelling-house  by  day,  any  person  being  there- 
in;— or  from  a  dwelling-house  by  day,  without  breaking,  any 
person  therein  being  put  in  fear; — or  from  a  dwelling-house  by 
night,  without  breaking,  the  owner  or  his  family  being  therein, 
and  put  in  fear.  II.  Larcenies,  of  five  shillings,  by  breaking  the 
dwelling-house,  shop,  or  warehouse,  by  day,  though  no  person 
be  therein ; — or,  by  privately  stealing  in  any  shop,  warehouse, 
coach-house,  or  stable,  by  day  or  night,  without  breaking,  and 
though  no  person  be  therein.  III.  Larcenies,  of  forty-shillings, 
from  a  dwelling-house  or  its  out-houses,  without  breaking,  and 
though  no  person  be  therein.  .  .  .  239 

6.  Larceny  from  the  person  is,  I.  By  privately  stealing,  from 
the  person  of  another,  above  the  value  of  twelve  pence.  II.  By 
robbery ;  or  the  felonious  and  forcible  taking,  from  the  person  of 
another,  goods  or  money  of  any  value,  by  putting  him  in  fear. 
These  are  both  felonies  without  clergy.  An  attempt  to  rob  is 
also  felony.  .  .  .  .  .  241 

7.  Malicious  mischief,  by  destroying  dikes,  goods,  cattle,  ships, 

Sarments,  fish-ponds,  trees,  woods,  churches,  chai)els,  raeeting- 
ouses,  houses,  out-houses,  corn,  hay,  straw,  sea  or  river  banks, 
hop4>inds,  coal-mines,  (or  engines  thereunto  belonging),  or  any 
fences  for  inclosures  by  act  of  Parliament,  is  felony,  ancl,  in  most 
cases,  without  benefit  of  clergy.  .  .  .  243 
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8.  Forgery  is  the  fraudulent  making  or  alteration  of  a  writings 
in  prejudice  of  another's  right.  Penalties :  fine  ;  imprisonment; 
pillory ;  loss  of  nose  and  ears ;  forfeiture ;  judgment  of  felony, 
without  clergy.  ....  Page  2i7 


CHAPTER  XVIII. 

OF   THE    MEANS   OF   PREVENTING   OFFENCES. 

1.  Crimes  and  misdemesnors  may  be  prevented,  by  compel- 
ing  suspected  persons  to  give  security:  which  is  effected  by 
binding  them  in  a  conditional  recognizance  to  the  king,  taken  in 
court,  or  by  a  magistrate  out  of  court.  .  •  251 

2,  These  recognizances  may  be  conditioned,  I.  To  keep  the 
peace.     11.  To  be  of  the  good  behaviour.         .         .         .     252 

8.  They  may  be  taken  by  any  justice  or  conservator  of  the 
peace,  at  his  own  discretion :  or,  at  the  request  of  such  as  are  en- 
titled to  demand  the  same.         '    •  .  .  .      253 

4.  All  persons,  who  have  given  sufficient  cause  to  apprehend 
an  intended  breach  of  the  peace,  may  be  bound  over  to  keep  the 
peace ;  and  all  those  that  be  not  of  good  fame,  may  be  bound  to 
the  good  behaviour :  and  may,  upon  refusal  in  either  case,  be 
committed  to  gaol.  .....       ^56 


CHAPTER  XIX. 

OF   COURTS   OF    A    CRIMINAL   JURISDICTION. 

i.  In  the  method  of  punishment  may  be  considered,  I.  The 
several  courts  of  criminal  jurisdiction.  II.  The  several  proceed- 
ings therein.  .         .         .  .  .  .         •         2oS 

2.  The  criminal  courts  are,  I.  Those  of  a  public  and  general 
jurisdiction  throughout  the  realm.  II.  Those  of  a  private  and 
special  jurisdiction 2oS 

3.  Public  criminal  courts,  are,  I.  The  high  court  of  parlia- 
ment;  which  proceeds  by  impeachment.  II.  The  court  of  the 
lord  high  steward ;  and  the  court  of  the  king  in  full  parliament : 
for  the  trial  of  capitally  indicted  peers.  III.  The  court  of  King's 
Bench.  IV.  The  court  of  chivalry.  V.  The  court  of  admiralty, 
under  the  king's  commission.  VI.  The  courts  of  oyer  and  ter- 
miner and  general  gaol-delivery.  VII.  The  court  of  quarter- 
sessions  of  the  peace.  VIII.  The  sheriff^s  tourn.  IX.  The  court 
leet  X.  The  court  of  the  coroner.  XI.  The  court  of  the 
clerk  of  the  market.  ....  25S — 215 

4.  Private  criminal  courts  are,  I.  The  court  of  the  lord  stew- 
ard, &c.  by  statute  of  Henry  VII.     II.  The  court  of  the  lord 
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Steward,  &c.  by  statute  of  Henry  VIII.      III.  The  university 
courts.         .....  Page  275 — 217 


CHAPTER  XX. 

OF   SUMMARY   CONVICTIONS. 

.  1.  Proceedings  in  criminal  courts  are,  I.  Summary.  II. 
Regular.  ......         280 

S.  Summary  proceedings  are  such,  whereby  a  man  may  be 
convicted  of  cQvers  offences,  without  any  formal  process  or  jury, 
at  the  discretion  of  the  judge  or  judges  appointed  by  act  of  par- 
liament, or  common  law.  ....        ^80 

S.  Such  are,  I.  Trials  of  ofiences  and  frauds  against  the  laws 
of  excise  and  other  branches  of  the  kings's  revenue.  II.  Con- 
victions before  justices  of  the  peace  upon  a  variety  of  minute 
offences  chiefly  against  the  public  police.  III.  Attachments  for 
contempts  to  the  superior  courts  of  justice.  .  281 — 288 


CHAPTER  XXI. 

OF   ARRESTS. 

1.  Regular  proceedings,  in  the  courts  of  common  law,  are,  I. 
Arrest.  II.  Commitment  and  bail.  III.  Prosecution.  IV.  Pro- 
cess. V.  Arraignment,  and  its  incidents.  VI.  Plea  and  issue. 
VII.  Trial  and  conviction.  VIII.  Clergy.  IX.  Judgment,  and 
its  consequences.  X.  Reversal  of  Judgment.  XI.  Reprieve  or 
pardon.     XII.  Execution. 289 

2.  An  arrest  is  the  apprehending,  or  restraining,  of  one's  per- 
son ;  in  order  to  be  forthcoming  to  answer  a  crimCi  whereof  one 
is  accused  or  suspected 289 

8.  This  may  be  done,  I.  By  warrant.  II.  By  an  officer,  with- 
out warrant  III.  By  a  private  person,  without  warrant.  IV. 
By  hue  and  cry.  ....  289 — 295 


CHAPTER  XXII. 

OF   COMMITMENT   AND    BAIL. 

1.  Commitment  is  the  confinement  of  one's  person  in  prison 
for  safe  custody,  by  warrant  from  proper  authority :  unless,  in 
bailable  offences,  he  puts  in  sufficient  bail,  or  security  for  his 
future  appearance 296 

2.  The  magistrate  is  bound  to  take  reasonable  bail,  if  offered; 
unless  the  offender  be  not  bailable.         ....        296 

8.  Such  are,  I.  Persons  accused  of  treason ;  or,  II.  Of  mur- 
der; or,  III.  Of  manslaughter,  by  indictment;  of  if  the  prisoner 
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was  clearly  the  slayer.  IV.  Prison-breakers,  when  coromiUed 
for  felony.  V.  Outlaws.  VI.  Those  who  have  abjured  the 
realm.  VII.  Approvers,  and  appellees.  VIII.  Persons  taken 
with  the  mainour.  IX.  Persons  accused  of  arson.  X.  Excom- 
municated persons Page  S98 

4.  The  magistrate  may,  at  his  discretion,  admit  or  not  admit 
to  bail,  persons  not  of  good  fisime,  charged  with  other  felonies, 
whether  as  principals  or  as  accessaries.  .         .         .         899 

5.  If  they  be  of  good  fame,  he  is  bound  to  admit  them  to 
bail.  ••••..  299 

6.  The  court  ^  King's  Bench,  or  its  judges  in  time  of  vaca- 
tion, may  be  bail  in  any  case  whatsoever.  .  •        £99 


CHAPTER  XXIIL 

OF   THE   SEVERAL   MODES   OF   PROSECUTION. 

1.  Prosecution,  or  the  manner  of  accusing  offenders,  is  either 
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and  capias;  in  capital  crimes,  by  capias  only :  and,  in  l/Otb,  by 
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removed  into  the  court  of  King's  Bench  from  any  inferior  juris- 
diction, by  writ  of  certiorari  facias :  and  cognizance  must  be 
claimed  in  places  of  exclusive  jurisdiction.  .  •  S20 
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behalf  of  the  king.  ....  341 
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CHAPTER  XXIX. 

OF   JUDGMENT,    AND   ITS   CONSEQUENCES. 

1.  Judgment  (unless  any  matter  be  offered  in  arrest  thereof) 
follows  upon  conviction ;  being  the  pronouncing  of  that  punish- 
ment which  is  expressly  ordained  by  law  .  .        375 

2.  Attainder  of  a  criminal,  is  the  immediate  consequence,  L 
Of  having  judgment  of  death  pronounced  upon  him.  II.  Of  out- 
lawry for  a  capital  offence.  .  .  .  380 

3.  The  consequences  of  attainder  are,  I.  Forfeiture  to  the 
king.     II.  Corruption  of  blood.         ....  381 

4.  Forfeiture  to  the  king  is,  I.  Of  real  estates,  upon  attainder: 
— in  high  treason,  absolutely,  till  the  death  of  the  late  pretend- 
er's sons; — in  felonies,  for  the  king*s  year,  day,  and  waste; — in 
misprision  of  treason,  assaults  on  a  judge,  or  battery  sitting  the 
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can  never  afterwards  inherit,  be  inherited,  or  have  any  inherit- 
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XX  ANALYSIS   OF    BOOK    IV. 

CHAPTER  XXX. 

OF    REVERSAL   OF   JUDGMENT. 

1.  Judgments,  and  their  consequences,  may  be  avoided,  I.  By 
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CHAPTER  I. 


OF  THE  NATURE  OF  CRIMES;  AND  THEIR 

PUNISHMENT. 


^Ve  are  now  arrived  at  the  fourth  and  last  branch  of  these  pabUc  wronri : 
Commentaries ;    which  treats  of  public  wrongs,   or  crimes  l;J^  ^"552 
and   misdemesnars.      For  we  may  remember   that,   m  the  JJ^^ST^i^^^J 
beginning  of  the  preceding  volume  (a),  wrongs  were  divided  ^J^^ia  AegJ^l 
into  two   species;    the  one  private,  and  the  other  public,  ^^^^^„°l^l 
Private  wrongs,  which  are  frequently  termed  civil  injuries,  SJcriSfes-Ti^e 
were  the  subject  of  that  entire  book:  we  are  now  therefore,  ye^SI»°thlm' 
lastly,  to  proceed  to  the  consideration  of  pubHc  wrongs,  or  Jg^  J^T»»e  j^- 
crimes  and  misdemesnors;  with  the  means  of  their  prevention  ingrthem. 
and  punishment.     In  the  pursuit  of  which  subject  I  shall 
consider,  in  the  first  place,  the  general   nature   of  crimes 
and  punishments ;  secondly,  the   persons  capable  of  com- 
mitting crimes ;   ^thirdly,  their  several  degrees  of  guilt,   as      [  *2  ] 
principals  or   accessaries;  fourthly,  the   several   species  of 
crimes,  with  the  punishment  annexed  to  each  by  the  laws 

(a)  Book  III.  ch.  1. 
VOL.  IV.  B 
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of  England ;  fifthly,  the  means  of  preventing  their  per- 
petration ;  and  sixthly,  the  method  of  inflicting  those  punish- 
ments, which  the  law  has  annexed  to  each  several  crime  and 
misdemesnor. 
^^p^^oM^-  First,  as  to  the  general  nature  of  crimes  and  their  punish- 
tOTfor au public  lYient:    the  discussion  and  admeasurement  of  which   forms 

offiences,  as  the 

eenterofauma.  Jn  every  couutry  the  code  of  criminal  law;  or,  as  it  is  more 
usually  denominated  with  us  in  England,  the  doctrine  of 
the  plecLs  of  the  crown ;  so  called,  because  the  king,  in  whom 
centers  the  majesty  of  the  whole  community,  is  supposed 
by  the  law  to  be  the  person  injured  by  every  infraction  of 
the  public  rights  belonging  to  that  community,  and  is  there- 
fore in  all  cases  the  proper  prosecutor  for  every  public 
offence  (6). 
JJJJJi^J^S  The  knowledge  of  this  branch  of  jurisprudence,  which 
2*SS»e/ofthe  teaches  the  nature,  extent,  and  degrees  of  every  crime,  and 
community.  adjusts  to  it  its  adequate  and  necessary  penalty,  is  of  the 
utmost  importance  to  every  individual  in  the  state.  For, 
(as  a  very  great  master  of  the  crown  law  (e)  has  observed 
upon  a  similar  occasion)  no  rank  or  elevation  in  life,  no 
uprightness  of  heart,  no  prudence  or  circumspection  of  con- 
duct, should  tempt  a  man  to  conclude,  that  he  may  not  at 
some  time  or  other  be  deeply  interested  in  these  researches. 
The  infirmities  of  the  best  among  us,  the  vices  and  un- 
governable passions  of  others,  the  instability  of  all  human 
affairs,  and  the  numberless  unforeseen  events  which  the 
compass  of  a  day  may  bring  forth,  will  teach  us  (upon  a 
,  moment's  reflection)  that  to  know  with  precision  what  the 

laws   of  our  country  have  forbidden,  and   the   deplorable 
consequences  to  which  a  wilful  disobedience  may  expose  us, 
is  a  matter  of  universal  concern. 
Great  cu«  ne-      In  proportion  to  the  importance  of  the  criminal  law,  ought 
flmtog  and  en.  also  to  be  the  care  and  attention  of  the  legislature  in  pro- 
SS^some      perly*  formii^  and  enforcing  it.     It  should  be  founded  upon 
taiTdoi^"  °    principles  that  are  permanent,  uniform,  and  universal ;  and 
[  *8  ]      always  conformable  to  the  dictates  of  truth  and  justice,  the 
feelings  of  humanity,  and  the  indelible  rights  of  mankind  : 
though  it  sometimes  (provided  there  be  no  transgression  of 
these  eternal  boundaries)  may  be  modified,   narrowed,  or 
enlarged,  according  to  the  local  or  occasional  necessities  of 

{h)  Sec  vol.  I.  p.  268  (r)  Sir  Miebael  Fowter,  pref.  to  rep. 
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the  state  which  it  is  meant  to  goyem.     And  yet>  either  from  some  causes  ot 
a  -want  of  attention  to  these  princii^es  in  the  first  concoction  of  au  crtmiiua 
of  the  laws^  and  adopting  in  their  stead  the  impetuous  die-  suted. 
tates  of  avarice,  ambition,  and  revenge ;  from  retaining  the 
discordant  poUtical  r^ruladons,  which  successive  conquerors 
or  Actions  have  estabUshed,  in  the  various  revolutions  of 
government ;  from  giving  a  lasting  efficacy  to  sanctions  that 
were  intended  to  be  temporary,  and  made  (as  Lord  Bacon 
expresses  it)  merely  upon  the  spur  of  the  occasion ;  or  from, 
lasdy,  too  hastily  employing  such  means  as  are  greatly  dis- 
proportionate to  their  end,  in  order  to  check  the  progress  of 
some  very  prevalent  offence  ;  from  some,  or  from  all,  of  these 
causes,  it  hath  happened,  that  the  criminal  law  is  in  every 
country  of  Europe  more  rude  and  imperfect  than  the  civil. 
I  shall  not  here  enter  into  any  minute  inquiries  concerning 
the  local  constitutions  of  other  nations  ;  the  inhumanity  and 
mistaken  policy  of  which  have  been  sufficiently  pointed  out 
by  ingenious  writers  of  their  own  (rf).     But  even  with  us  in  Revigion  and  a- 
England,  where  our  crown-law  is  with  justice  supposed  to  be  JJJJe  toSSr  o^ 
more  nearly  advanced  to  perfection ;  where  crimes  are  more  ^J^itf*2J- 
accurately  defined,  and  penalties  less  uncertain  and  arbitrary;  JSJ^^^  ^ 
where  all  our  accusations  are  public  (1),  and  our  trials  in  the  S^^*"'" 

(d)  Baron  Monteaqoieu,  Marquis  Beccaria,  &c. 


(1)  T%is  part  of  the  encomium  of  made  and  proved  against  a  man  in  bis 

the  learned  judge    must  be  received  absence,   can  scarcely,   in  the   mean- 

widi  some  qualification.   It  was  decided  ing  of  tbe  learned  judge,  be  called 

in  the  recent  case  of  Garnett  v.  Per-  "public,"  or  "in  the  face  of  the  world.*' 

rand,  9  D.  &  R.  657;  6  B.  &  C.  611,  In  a  somewhat  earlier  case  of  Cox  v. 

that  a  coroner,  in  the  exercise  of  his  CoUridgef  2  D.  &  R.  86 ;  1  B.  &  C. 

&cretion  as  a  judge,  may  legally  ex-  97,  it  had  been  held,  that  a  person 

chide  from  his  court  any  individual  not  under  examination  before  justices  of 

ctteasibly  connected  with  the  proceed-  the  peace,  on  a  charge  of  felony,  has  no 

ingB ;  yet  a  coroner's  inquisition  fre-  right  to  have  a  legal  adviser  attending 

qoently  terminates  in  an  "  accusation,**  on  his  behalf,  and  that  the  privilege, 

as  where  tiie  Jury  find  a  verdict  of  mur-  when  allowed,  is  entirely  a  matter  of 

der  or  raanhngfater  against  A.  or  B.  discretion  in  the  justices.     In  that  case. 

In  the  ease  cited,  the  party  excluded  too,  it  seems  to  have  been  doubted, 

was  a  reporter,  so  that  tiie  intention  of  whether  the  rule  did  not  apply  even 

theooroner,  in  which  the  court  of  King's  where  the  decision   of  the  Justices  is 

Bench  held  him  justified,  was  to  pre-  Jinaly  as  on  convictions  under  penal 

vent  the  inqmtt  from  being  "public.**  statutes,  where  no  appeal  is   given. 

yet  it  wps  tmpoisible  for  the  coroner  That  doubt,  however,  seems  to  have 

to  know  that  the  inqmry  would  not  been  since  removed,  and  it  may  now,  it 

terminate  in  an  "accusation"  against  is  apprehended,  be  considered  as  law, 

that  very   person;  and  an  accusation  that  a  defendant  has  a  right  to  have 

b2 
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face  of  the  world ;  where  torture  is  unknown,  and  every 
delinquent  is  judged  by  such  of  his  equals,  against  whom  he 
can  form  no  exception  nor  even  a  personal  dislike ; — even 
here  we  shall  occasionally  find  room  to  remark  some  par- 
ticulars, that  seem  to  want  revision  and  amendment.  These 
have  chiefly  arisen  from  too  scrupulous  an  adherence  to  some 
rules  of  the  ancient  common  law,  when  the  reasons  have 
[  #4  ]  ceased  upon  which  those  rules  were  founded ;  from  not  *re- 
pealing  such  of  the  old  penal  laws  as  are  either  obsolete  or 
absurd  ;  and  from  too  little  care  and  attention  in  framing  and 
passing  new  ones.  The  enacting  of  penalties,  to  which  a 
whole  nation  shall  be  subject,  ought  not  to  be  left  as  a  mat^ 
ter  of  indifference  to  the  passions  or  interests  of  a  few,  who 
upon  temporary  motives  may  prefer  or  support  such  a  bill ; 
but  be  calmly  and  maturely  considered  by  persons  who  know 
what  provisions  the  laws  have  already  made  to  remedy  the 
mischief  complained  of,  who  can  from  experience  foresee  the 
probable  consequences  of  those  which  are  now  proposed,  and 
who  will  judge  without  passion  or  prejudice  how  adequate 
they  are  to  the  evil.  It  is  never  usual  in  the  House  of  Peers 
even  to  read  a  private  bill,  which  may  affect  the  property  of 
an  Individual,  without  first  referring  it  to  some  of  the  learned 
judges,  and  hearing  their  report  thereon  {e).  And  surely 
equal  precaution  is  necessary,  when  laws  are  to  be  established, 
which  may  affect  the  property,  the  liberty,  and  perhaps  even 
the  lives  of  thousands.     Had  such  a  reference  taken  place,  it 

(*)  See  Vol.  II.  p.  045. 


the  presence  and  assistance  of  counsel 
or  attorney,  or  such  legal  advice  and 
assistance  as  he  can  procure,  in  the 
conduct  of  his  defence,  on  the  Jinal 
hearing  of  an  information ;  for  on  such 
hearing  the  magistrate  is  sitting  ^'m- 
tliciaUy,  and  with  power  to  decide  upon 
law,  fact,  and  punishment,  and  not  as  a 
mere  miaisteriat  officer  in  taking  exami- 
nations. For  this  position  the  late  case  of 
Daubeny  v.  Cooper ,  5  Man.  &  Ry.  314; 
10  B.  &  C.  237,  seems  an  authority,  for 
it  was  there  held,  that  the  proceedings 
against  a  party  in  a  summary  manner, 
under  the  5  Anne,  c.  14,  (since  repealed, 
by  1  &  2  \V.  4,  c.  32),  for  keeping  and 


using  a  gim  to  destroy  game,  are  of  a  ju- 
dicial nature,  at  which  all  persons  have  a 
primu  facie  right  to  be  present;  and 
therefore,  where  a  magistrate  had, 
without  any  specific  reason,  caused  a 
party,  who  claimed  a  right  to  be  pre^ 
sent,  to  be  removed  from  a  justice- 
room  where  such  proceedings  were 
going  on,  it  was  held,  that  he  was 
liable  to  an  action  of  trespass :  see  1 
Chitty's  Bum,  829.  See  also,  an  ela- 
borate note  upon  the  case  of  Cox  v. 
Culeridi^ey  and  upon  this  subject  gene- 
rally, in  Paley  on  Convictions  (by 
Dowling),  27. 


AND   THEIR   PUNISHMENT. 


id  inipossible  that  in  the  eighteenth  century  it  could  ever 
have  been  made  a  capital  crime,  to  break  down  (however 
maliciously)  the  momid  of  a  fishpond,  whereby  any  fish  shall 
escape  ;  or  to  cut  down  a  cherry-tree  in  an  orchard  (/)  (2). 
Were  even  a  committee  appointed  but  once  in  an  hundred 
years  to  revise  the  criminal  law,  it  could  not  have  continued 
to  this  hour  a  felony,  without  benefit  of  clergy,  to  be  seen  for 
one  month  in  the  company  of  persons  who  call  themselves, 
or  are  called,  Egyptians  [g)  (3)  (4). 

It  is  true,  that  these  outrageous  penalties,  being  seldom  The  propriety  of 
or  never   inflicted,   are   hardly  known    to   be    law  by  the  JSljhlSlj^ec- 
public :  but  that  rather  aggravates   the  mischief,  by  laying  ^°°"* 
a  snare  for  the  unwary.     Yet  they  cannot  but  occur  to  the 
observation  of  any  one,  who  hath  undertaken  the  task  of 
examining  the  great  outlines  of  the  English  law,  and  tracing 
them  up  to  their  principles  :  and  it  is  the  duty  of  such  a  one 
to  hint  them  ^with   decency   to  those,  whose  abilities  and      [  *5  1 
stations  enable  them  to  apply  the  remedy.     Having  there- 
fore premised  this  apology  for  some  of  the  ensuing  remarks, 
which  might  otherwise  seem  to  savour  of  arrogance,  I  pro- 
ceed now  to  consider  (in  the  first  place)  the  general  nature 
of  crimes. 

L  A  crime,  or  misdemesnor,  is  an  act  committed,  or  Deftaitkni  of  a 
omitted,  in  violation  of  a  public  law,  either  forbidding  or  SSmj^' "****" 
commanding  it.  This  general  definition  comprehends  both  JJcJS-i^T*" 
crimes  and  misdemesnors  :  which,  properly  speaking,  are  "y"*^- 
mere  synonymous  terms :  though,  in  common  usage,  the 
word  "  crimes'*  is  made  to  denote  such  offences  as  are  of 
a  deeper  and  more  atrocious  dye;  while  smaller  faults,  and 


■yno* 


(J)  Stat  9  Geo.    I.  c   22; 
Geo.  IL  c.  42. 


31  {g)  Stat.  5  EHz.  c.  20. 


(2)  The  two  Acts  inflicting  this 
severe  punisfament  are  repealed,  as  far 
M  regards  the  benefit  of  clergy,  by  4 
Geo.  IV.  e.  M,  §  1  &  2;  and  the 
oflender  or  offenders,  together  with 
then'  acoessarieSf  are  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported 
or  impivaned.  And  see  still  more 
recent  enactmeiits  with  respect  to  these 
oBenccs,  in  7  &  8  Geo.  IV.  c.  30,  §  15, 


19,  h  20,  ;>ojt  144,  233,  and  246. 

(3)  The  5  EHz.  c.  20,  which  in- 
troduced this  crime  and  its  severe 
punishment,  is  repealed  by  the  23  Geo. 
IILc.51.-^Ch. 

(4)  The  1st  Geo.  IV.  c.  116,  re- 
peals the  1st  &  2d  P.  &  M.  c.  4,  which 
made  it  a  capital  felony  for  gipsies  to 
remain  one  month  in  England. 


Distinctloii  be 
tween  crimes 
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omissions   of  less   consequence,    are  comprised    under  the 
gentler  names  of  "  misdemesnors"  only  (5). 

The  distinction  of  public  wrongs  from  private,  of  crimes 

rtc«.^8ome^"ex-  ^^^  misdemcsnors  from  civil  injuries,  seems  principally  to 

^^  P*^*      consist  in  this  :  that  private  wrongs,  or  civil  injuries,  are  an 

infringement  or  privation  of  the  civil  rights  which  belong  to 

individuals,  considered  merely  as  individuals ;  public  wrongs 

or  crimes  and  misdemesnors,  are  a  breach  and  violation  of 

the  public  rights  and  duties,  due  to  the  whole  community, 

considered  as  a  community,  in  its  social  aggregate  capacity. 

As,  if  I  detain  a  field  from  another  man,   to  which  the  law 

has  given  him  a  right,  this  is  a  civil  injury,  and  not  a  crime ; 

for  here  only  the  right  of  an  individual  is  concerned,  and  it 

is  immaterial  to  the  public  which  of  us  is  in  possession  of 

the  land:  but  treason,  murder,  and  robbery,  are  properly 

ranked  among  crimes;  since,  besides  the   injury   done   to 

individuals,  they  strike  at  the  very  being  of  society,  which 

cannot  possibly  subsist,  where  actions  of  this  sort  are  suffered 

to  escape  with  impunity  (6). 

Evtrj  crime  in.      In  all  cascs  the  Crime  includes  an  injury  :  every  public 

wro^  uid  a  ci^  offcnce  is  also  a  private  wrong,  and  somewhat  more ;  it  affects 

In  some'caMs,  the  individual,  audit  likewise  affects  the  community,    *Thus 

hecomp^M^Ui  treason  in  imagining  the  king's  death  involves  in  it  conspiracy 

tion  fsraTe^U-  against  an  individual,  which  is  also  a  civil  injury ;  but,  as 

""T^Jg  1      this  species  of  treason  in  its  consequences  principally  tends 


(5)  In  the  English  law  misdemeanor 
is  generally  used  in  contradistinction  to 

felony,  and  misdemeanors  comprehend 
all  indictable  offences,  which  do  not 
amount  to  felony  $  as  perjury,  battery, 
libels,  conspiracies,  &c. — Ch. 

(6)  The  distinction  between  public 
crimes  and  private  injuries  seems  en- 
tirely to  be  created  by  positive  laws, 
and  it  is  referable  only  to  civil  institu- 
tions. Every  violation  of  a  moral  law, 
or  natural  obligation,  is  an  injury,  for 
which  the  offender  ought  to  make  re- 
tribution to  the  individuals  who  imme- 
diately suffer  from  it;  and  is  also  a 
crime,  for  which  he  ought  to  be 
punished  to  that  extent  which  would 
deter  both  him  and  others  from  a  repe- 


tition of  the  offence.  In  positive  laws 
those  acts  are  denominated  injuries, 
for  which  the  legislature  has  only  pro- 
vided retribution,  or  a  compensation  in 
damages;  but,  when  from  experience 
it  is  discovered  that  this  is  not  suffi- 
cient to  restrain  within  moderate 
bounds  certain  classes  of  injuries,  it 
then  becomes  necessary  for  the  legis- 
lative power  to  raise  them  into  crimes, 
an4  to  endeavour  to  repress  them  by 
the  terror  of  punishment,  or  the  sword 
of  the  public  magistrate.  The  word 
crime  has  no  technical  meaning  in  the 
law  of  England.  It  seems,  when  it 
has  a  reference  to  positive  law,  to 
comprehend  those  acts  which  subject 
the  offender  to  punishment.     When  the 


AND  THSIA   PUNISHMENT. 

Co  the  dissolution  of  govemmenty  and  the  destruction  thereby 
of  the  order  and  peace  of  society,  this  denominates  it  a  crime 
of  the  highest  magnitude.  Murder  is  an  injury  to  the  life  of 
an  individual ;  but  the  law  of  society  considers  principally 
the  loss  which  the  state  sustains  by  being  deprired  of  a 
member,  and  the  pernicious  example  thereby  set  for  others 
to  do  the  like.  Robbery  may  be  considered  in  the  same 
view :  it  is  an  injury  to  private  property ;  but,  were  that 
ally  a  civil  satisfaction  in  damages  might  atone  for  it ;  the 
public  mischief  is  the  thing,  for  the  prevention  of  which  our 
laws  have  made  it  a  capital  ofience.  In  these  gross  and 
atrocious  injuries  the  private  wrong  is  swallowed  up  in  the 
public :  we  seldom  hear  any  mention  made  of  satis&ction  to 
the  individual ;  the  satisfaction  to  the  community  being  so 


words  high  eriaui  mnd  miidemeanort 
9n  used  in  prosecutioiis  by  impetch. 
the  words  high  crimes  have  no 
significfttion,  but  are  used 
merely  to  gire  gpreater  solemnity  to  the 
chvge.  When  the  word  crime  is 
vsed  with  a  refeienee  to  moral  law,  it 
hnplies  every  deviation  from  moral 
lectxtnde.  Hence  we  say,  it  is  a 
crime  to  refuse  the  payment  of  a  just 
debt ;  H  is  a  crime  wfliully  to  do  an 
ii^iviy  to  another's  person  or  property 
without  making  him  a  satisfaction. 
To  destroy  another's  property  wilfully, 
without  making  die  owner  a  com- 
pensation  is,  in  all  cases,  a  worse 
cnme  in  reason  than  dieft;  because 
the  individual  deprived  of  his  property 
suffers  precisely  the  same  injury,  and 
the  public  loses  the  benefit  of  that 
property,  which  contributes  to  the 
support  of  no  one ;  and  he,  who  does 
the  iiyury,  has  not  the  temptation  of 


•  See  post  221,  n.  (2). 

f  The  9  Geo.  L  c.  22,  relating  to 
killing  and  maiming  cattle,  is  repealed ; 
see  post  245,  n.  (54). 

I  This  has  now  been  done.  By 
74  8  Geo.  IV.  c.  30,  §  17.  "if  any 
perMm  shall  onlawiully  and  maliciously 
set  ire  to  any  crop  of  com,  grain,  or 


him  who  steals  to  supply  his  wants. 
In  the  case  of  those  actions  which  are 
only  civil  injuries,  and  to  which  no 
legal  punishment  is  annexed,  the  law 
has  supposed  that  retribution  will  be 
su£Bcient  to  deter  from  the  commission  of 
them.  But  the  wilful  and  malicious 
destruction  of  another's  property  by 
fire,  in  many  cases,  is  punished  with 
death,*  so  also  is  the  malicious  killing 
and  maiming  of  another's  cattle  ;f  yet 
these  detestable  and  diabolical  acts 
were  not  crimes  by  the  common  law  of 
England;  but  experience  discovered 
the  necessity  of  rendecing  them  subject 
to  public  and  severe  punishment. 
Yet  to  set  fire  to  a  field  of  ripe  stand- 
ing com  is  still  only  a  private  injury, 
though  this  is  an  act  which  strikes  at  ths 
very  being  rf  society ;  but  die  legisla- 
ture have  not  yet  found  it  necessary  to 
repress  it  by  the  terror  of  penal 
laws-t— Ch. 


pulse,  whether  standing  or  cut  down, 
every  such  offender  shall  be  guilty  of 
felony,  and  be  liable  to  be  transported 
for  seven  years,  or  to  be  imprisoned 
not  exceeding  two  years;  and,  if  a 
mole,  to  be  once,  twice,  or  thrice,  pub- 
licly or  privately  whipped."  See  post 
244,  n.  (52). 
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OF   THE   NATURE   OF   CRIMES; 


very  great.  And  indeed,  as  the  public  crime  is  not  otherwise 
avenged  than  by  forfeiture  of  life  and  property,  it  is  impose 
sible  afterwards  to  make  any  reparation  for  the  private 
wrong :  which  can  only  be  had  from  the  body  or  goods  of 
the  aggressor.  But  there  are  crimes  of  an  inferior  nature 
in  which  the  public  punishment  is  not  so  severe,  but  it 
affords  room  for  a  private  compensation  also  :  and  herein  the 
distinction  of  crimes  from  civil  injuries  is  very  apparent.  For 
instance  ;  in  the  case  of  battery,  or  beating  another,  the  ag^ 
gressor  may  be  indicted  for  this  at  the  suit  of  the  king,  for 
disturbing  the  public  peace,  and  be  punished  criminally  by 
fine  and  imprisonment :  and  the  party  beaten  may  also  have 
his  private  remedy  by  action  of  trespass  for  the  injury  which 
he  in  particular  sustains,  and  recover  a  civil  satisfaction  in 
damages  (7).  So  also,  in  case  of  a  public  nuisance,  as 
digging  a  ditch  across  a  highway,  this  is  punishable  by  in- 
dictment, as  a  common  offence  to  the  whole  kingdom  and  alL 
his  majesty's  subjects :  but,  if  any  individual  sustains  any 
special  damage  thereby,  as  laming  his  horse,  breaking  his 
carriage,  or  the  like,  the  offender  may  be  compelled  to  make 
♦ample  satisfaction,  as  well  for  the  private  injury  as  for  the 
public  wrong. 

Upon  the  whole  we  may  observe  that  in  taking  cognizance 
twofold:  1.  To  of  all  wrongs,  or  unlawful  acts  the  law  has  a  double  view : 

redress  the  in-     ,  °  ' 

J«Jfyjio»«  •  ^<i  viz.  not  only  to  redress  the  party  injured  by  either  restoring. 

tte  repetition  of  to  him  his  right,  if  possible ;  or  by  giving  him  an  equivalent ; 
the  manner  of  doing  which  was  the  object  of  our  inquiries  in 
the  preceding  book  of  these  Commentaries:  but  also  to 
secure  to  the  public  the  benefit  of  society,  by  preventing  or 
punishing  every  breach  and  violation  of  those  laws,  which 
the  sovereign  power  has  thought  proper  to  establish,  for  the 
government  and   tranquillity   of  the    whole.     What  those 


[•7] 


The  object  of 
eriminal  laws 


(7)  The  court  of  Common  Pleas 
will  not  compel  a  party  who  has  pro- 
ceeded both  by  indictment  and  ac- 
tion for  the  same  assault,  to  make  his 
election  upon  which  he  will  rely. 
Jonei  V.  Clay,  1  Bos.  &  Pul.  191 ; 
and,  though  it  was  formerly  held,  that 
in  general,  if  the  party  moved  for  a 
criminal  information,  he  must  abandon 
any   action,    that    doctrine  seems   to 


have  been  broken  in  upon  by  a  very 
recent  case  in  the  court  of  King's 
Bench,  Caddy  v.  Barlow,  1  Man.  & 
Ry.  275,  where  it  was  held  in  an 
action  by  A.  for  the  malicious  prosecu- 
tion by  C.  of  an  indictment  against  A. 
and  B.,  that  a  rule  for  a  criminal 
information  obtained  by  A.,  and  made 
absolute,  was  no  bar  to  the  action. 
See  also  the  note  to  that  case,  Id.  278. 
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treacbcs  are,  and  how  prevented  or  punished,  are  to  be  con- 
sidered in  ihe  present  book. 

II.  The  nature   of  crimes  and  mudemesnors  in   general  The  natu 
being  thus  ascertsdned  and  distinguished,   I   proceed   in  the  TOniuu  ?• 
next  place  to  consider  the   general  nature  of  punishments :  CSJiVeT 
which  are  evils   or    inconveniences  consequent  upon  crimes 
and  misdemesnors ;  being  devised,  denounced,  and  inflicted 
by  human  laws,  in  consequence  of  disobedience  or  misbe- 
haviour in  those,  to  regulate  whose  conduct  such  laws  were 
respectively  made.     And  herein  we  will  briefly  consider  the 
poweTy  the  end,  and  the  measure  of  human  punishment. 

1.  As  to  the  jootr^  of  human  punishment,  or  the  right  of  JJntahSTw 
the  temporal  legislator  to  inflict  discretionary  penalties  for  S* SiS?i!''i 
crimes  and  misdemesnors  (A).     It  is  clear,  that  the  right  o(^^^^ 
punishing  crimes  against  the  law  of  nature,  as  murder  and  Jj^^jj^ 
the  like,  is  in  a  state  of  mere  nature  vested  in  every  individual.  J^«  °»*« 
For  it  must  be  vested  in  somebody ;  otherwise  the  laws  of 
nature  would  be  vain  and  fruitless,  if  none  were  empowered 
to  put  them  in  execution  :  and  if  that  power  is  vested  in  any 
one,  it  must  also  be  vested  in  all  mankind ;  since  all  are  by 
nature  equal.     Whereof  the  first  murderer  ♦Cain  was  so  sen-      [  *8 
sible,  that  we  find  him  (i)  expressing  his  apprehensions,  that 
whoever  should  find  him  would  slay  him.     In  a  state  of  society 
diis  right  is  transferred  fi'om  individuals  to  the  sovereign 
power;   whereby  men  are  prevented  from  being  judges  in 
their  own  causes,  which  is  one  of  the  evils  that  civil  govern- 
ment was  intended   to  remedy.     Whatever  power  therefore 
individuals  had  of  punishing  ofiences  against  the  law  of  nature, 
that  is  now  vested  in  the  magistrate  alone ;  who  bears  the 
sword  of  justice  by  the  consent  of  the  whole  community. 
And  to  this  precedent  natural  power  of  individuals  must  be 
referred  that  right,  which  some  have  argued  to  belong  to  every 
state,  (though,  in  fact,  never  exercised  by  any,)  of  punishing  not 
only  their  own  subjects,  but  also  foreign  ambassadors,  even 
with  death  itself;    in  case  they  have  offended,  not  indeed 
against  the  municipal  laws  of  the  country,  but  against  the 
divine  laws  of  nature,  and  become  liable  thereby  to  forfeit 
their  lives  for  their  guilt  (A). 

(*)  See  Grotiut,  dej.  b.  and  p.  L%        (i)  Gen.  iv.  14 
e.  20.    PofiendoH;  L.  of  Nat  and  N.        (fc)  See  vol   I.  p.  254. 
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2o!JieSt°reSlier»  ^^  ^  offences  merely  against  the  laws  of  society,  which 
SSrfSi™^^  are  only  mala  prohibita,  and  not  maUa  in  se ;  the  temporal 
magistrate  is  also  empowered  to  inflict  coercive  penalties  for 
such  transgressions :  and  this  by  the  consent  of  individuals  ; 
who,  informing  societies,  did  either  tacitly  or  expressly  invest 
the  sovereign  power  with  a  right  of  making  laws,  and  of 
enforcing  obedience  to  them  when  made,  by  exercising,  upon 
their  non-observance,  severities  adequate  to  the  evil.  The 
lawfulness  thereof  of  punishing  such  criminals  is  founded  upon 
this  principle,  that  the  law  by  which  they  suffer  was  made 
by  their  own  consent ;  it  is  a  part  of  the  original  contract  into 
which  they  entered,  when  first  they  engaged  in  society ;  it 
was  calculated  for,  and  has  long  contributed  to,  their  own 
security. 
1  he  origin  of         This  right,  therefore,  being  thus  conferred  by  universal 

capital    pnnlsli-  .  ,  .       <■  ■■ 

mentt.  Tiieir  couscnt,  givcs  to  the  State  exactly  the  same  power,  and  no 
lAdSnd.  ^^^'  more,  over  all  its  members,  as  each  individual  member  had 
[  ♦Q  ]  *naturally  over  himself  or  others.  Which  has  occasioned 
some  to  doubt,  how  far  a  human  legislature  ought  to  inflict 
capital  punishments  for  positive  ofiences;  offences  against 
the  municq>al  law  only,  and  not  against  the  law  of  nature ; 
since  no  individual  has,  naturally,  a  power  of  inflicting  death 
upon  himself  or  others  for  actions  in  themselves  indifferent. 
With  regard  to  ofiences  vuila  in  se,  capital  punishments  are 
in  some  instances  infiicted  by  the  immediate  command  of 
God  himself  to  all  mankind;  as  in  the  case  of  murder,  by 
the  precept  delivered  to  Noah,  their  common  ancestor  and 
representative  (/),  *'  whoso  sheddeth  man's  blood,  by  man 
shall  his  blood  be  shed.'*  In  other  instances  they  are 
infiicted  after  the  example  of  the  Creator,  in  his  positive  code 
of  laws  for  the  regulation  of  the  Jewish  republic ;  as  in  the 
case  of  the  crime  against  nature.  But  they  are  sometimes 
infiicted  without  such  express  warrant  or  example,  at  the  will 
and  discretion  of  the  human  legislature ;  as  for  forgery, 
for  theft,  and  sometimes  for  offences  of  a  lighter  kind.  Of 
these  we  are  principally  to  speak  :  as  these  crimes  are,  none 
of  them,  offences  against  natural,  but  only  against  social 
rights ;  not  even  theft  itself,  unless  it  be  accompanied  with 
violence  to  one's  house  or  person :  all  others  being  an  in- 
fringement of  that  right  of  property,  which  as  we  have  for- 

(/)  Gen.  ix.  6. 
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merl;  seen  (m),  ow^s  iu  origin  not  to  the  law  of  nature,  but 

nerdy  to  ci^  society  (8). 
The  practice  of  inflicting  capital  punishments,  for  offences  1^^^^*^ 

of  homan  institution,  is  thus  justified  by  that  great  and  good  j^^^^ 
Hiin,  Sir  Matthew  Hale  (i»):  "when  offences  grow  enormous,  p""*»»»™« 
frequent,  and  dangerous  to  a  kingdom  or  state,  destructive  or 
highly  pemiciotts  to  civil  societies,  and  to  the  great  insecurity 
and  danger  of  the  kingdom  or  its  inhabitants,  severe  punish- 
ment and  even  death  itself  is  necessary  to  be  annexed  to 
laws  in  many  cases  by  the  prudence  of  lawgivers.*'     It  is 
therefore  the  enormity,  or  dangerous  tendency,  of  the  crime, 
that  alone  can  warrant  any  earthly  legislature  in  putting 
him  to  death  that  commits  it.     *It  is  not  its  firequency  only,     [  «i( 
or  the  difficulty  of  otherwise  preventing  it,  that  will  excdse 
our  attempting  to  prevent  it  by  a  wanton  effusion  of  human 
blood  (9).     For,  though  the  end  of  punishment  is  to  deter 


(m)  Book  II.  c.  1. 


(n)  1  Hal.  P.  C.  13. 


(8)  It  is  strange  that  the  learned 
judge's  condunon,  viz.  that  theft  itself 
i$nat  an  offence  against  natural  rights, 
did  not  lead  him  to  suspect  the  fallacy 
of  the  poaitiimy  that  the  right  of  fro- 
ferty  awes  its  origin  not  to  the  law  of 
nature,  but  merely  to  civil  society,  which 
he  has  also  advanced  in  a  former 
folnme,  (2  vol.  p.  11.,)  and  which 
I  have  there  presomed  to  controvert 
If  theft  is  not  a  violation  of  the  law  of 
aatore  and  reason,  it  would  follow  that 
there  is  no  modral  torpitode  in  dishonesty. 
Thau  shmlt  not  steal,  is  certainly  one 
of  the  first  precepts  both  of  nature  and 
religion. — Ch. 

(9)  However  amiable  this  doctrine 
■lay  appear  in  theory,  it  is  scarcely 
reducible  to  practioe,  at  least  in  the 
edministrati4m  of  our  penal  laws. 
Where  the  punishment  of  death  is 
often  ordained,  and  comparatively 
fddom  hdlicted,  as  in  England,  the 
Jrequeney,  and  not  the  enormity  of  the 
crime,  muit  be  the  standard  of  lenity 
or  rigour,  ffo  man  has  much  fre- 
^oented  our  Courts  of  Criminal  Justice, 
wttboQt  btving  heard  our  judges  ex. 


pressly  assign  the  increasing  frequency 
of  a  particular  crime  as  the  cause  for 
inflicting  death  in  cases  where  it 
would  otherwise  be,  as  it  had  previ- 
ously  been,  commuted  for  some  milder 
punishment.  The  reduction  of  capi- 
tal punishments  has  been  for  many 
years  anxiously  contemplated  by  the 
legislature  as  a  highly  desirable  object, 
and  has  recently  been  carried  into  effect 
to  a  very  considerable  extent.  We  need 
only  mention  here,  generally,  as  in- 
stances, the  crimes  of  forgery,  coining, 
stealing  in  a  dwelling-house,  house- 
breaking, sacrilege,  horse-stealing,  and 
sheep-stealing;  these  and  all  other 
instances  of  the  reduction  of  capital 
punishments  effected  since  the  time  of 
the  learned  commentator,  will  be  found 
specifically  noticed  under  the  titles  of 
the  several  offences  to  which  they  apply 
throughout  the  volume.  Other  im- 
provements of  an  important  nature  have 
also  been  made  in  our  system  of  punish- 
ments, which,  though  specifically  sta- 
ted in  their  proper  places,  may  be  cur- 
sorily mentioned  here.  The  odious 
practice  of  punishing  females  by  whip. 
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men  from  offending,  it  never  can  follow  from  thence,  that  it 
is  lawful  to  deter  them  at  any  rate  and  by  any  means ;  since 
there  may  be  unlawful  methods  of  enforcing  obedience  even 
to  the  justest  laws.  Every  humane  legislator  will  be  there- 
fore extremely  cautious  of  establishing  laws  that  inflict 
the  penalty  of  death,  especially  for  slight  offences,  or  such 
as  are  merely  positive.  He  will  expect  a  better  reason  for 
his  so  doing,  than  that  loose  one  which  generally  is  given ; 
that  it  is  found  by  former  experience  that  no  lighter  penalty 
will  be  effectual.  For  is  it  found  upon  farther  experience, 
that  capital  punishments  are  more  effectual  ?  Was  the  vast 
territory  of  all  the  Russias  worse  regulated  under  the  late 
Empress  Elizabeth,  than  under  her  more  sanguinary  pre- 
decessors? Is  it  now,  under  Catherine  II.  less  civilized, 
less  social,  less  secure  ?  And  yet  we  are  assured,  that  neither 
of  these  illustrious  princesses  have,  throughout  their  whole 
administration,  inflicted  the  penalty  of  death :  and  the  latter 
has,  upon  full  persuasion  of  its  being  useless,  nay  even 
pernicious,  given  orders  for  abolishing  it  entirely  throughout 
her  extensive  dominions  (o).  But,  indeed,  were  capital 
punishments  proved  by  experience  to  be  a  sure  and  effectual 
remedy,  that  would  not  prove  the  necessity  (upon  which  the 
justice  and  propriety  depend)  of  inflicting  them  upon  all 
occasions  when  other  expedients  fail.  I  fear  this  reasoning 
would  extend  a  great  deal  too  far.  For  instance,  the  damage 
done  to  our  public  roads  by  loaded  waggons  is  universally 
allowed,  and  many  laws  have  been  made  to  prevent  it ;  none 
of  which  have  hitherto  proved  effectual.  But  it  does  not 
therefore  follow,  that  it  would  be  just  for  the  legislature  to 
inflict  death  upon  every  obstinate  carrier,  who  defeats  or 
eludes  the  provision  of  former  statutes.  Where  the  evil  to 
be  prevented  is  not  adequate  to  the  violence  of  the  pre- 

(o)  Grand  instructions  for  framing  a  new  Code  of  Laws  for  tlie  Russian 

Empire,  §  210. 


ping,  has  been  abolished.    The  pillory,  warded  for  many  offences,  and  a  classi- 

80  objectionable  on  various  accounts,  fication   of   prisoners,    with  a  discre- 

hat  also,  except  in  the  cases  of  perjury,  tionary    power  of   awarding    solitary 

and  subornation  of  perjury,  been  abo-  confinement  for  short  periods,  has  been 

lishcd,  and  even  in  those  cases,  is  seldom  introduced  with  every    appearance  of 

or  never  inflicted ;  a  fixed  and  positive  producing  the  most  beneficial  effects, 
measure  of  punishment  has  been  a- 
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Yentxve,  a  eoycreign  that   thinks  seriously  can  never  ^justify     [  *11 

such  a  \aw  to     the    dictates  of  conscience  and  humanity. 

To  ihed  the  hlood   of  our  fellow-creature  is  a  matter  that 

Tcqiures  the  greatest  deliberation,  and  the  fullest  conviction 

of  our  own  authority :  for  life  is  the  immediate  gift  of  God 

toman;  which  neither  he  can  resign,  nor  can  it  be  taken 

from  him,  unless  by   the  command  or  permission  of  Him 

wko  gave  it ;  either  expressly  revealed,   or  collected  from 

the  laws  of  nature   or  society  by   clear   and  indisputable 

demonstration. 

I  would   not   be   understood  to  deny   the  right   of  tlie  J^^J^Spil 
legislature  in  any  country  to  enforce  its  own  laws  by  the  £?*SJJ" 
death  of  the  transgressor,  though  persons  of  some  abilities  ^«^^^- 
have  doubted  it;  but  only  to  suggest  a  few  hints  for  the 
consideration   of  such   as   are,  or  may   hereafter    become, 
legislators.     When  a  question  arises,  whether  death  may  be 
lawfully  inflicted  for  this  or  that  transgression,  the  wisdom  of 
the  laws  must  decide  it :  and  to  this  public  judgment  or  de- 
cision all  private  judgments  must  submit ;  else  there  is  an  end 
of  the  first  principle  of  all  society  and  government.     The 
guilt  of  blood,  if  any,  must  lie  at  their  doors,  who  misinter-* 
[net  the  extent  of  their  warrant ;  and  not  at  the  doors  of  the 
subject,  who  is  bound  to  receive  the  interpretations  that  are 
given  by  the  sovereign  power. 

2.  As  to  the  endy  or  final  cause  of  human  punishments.  Theeiufof 
This  is  not  by  way  of  atonement  or  expiation  for  the  crime  prcmtion 
committed ;  for  that  must  be  left  to  the  just  determination  th(S\berei 
of  the  Supreme  Being :  but  as  a  precaution  against  future  ^^n^  t 
ofiences  of  the  same  kind.     This  is  efiected  three  ways :  ^Jh!oin 
either  by  the  amendment  of  the  offender  himself;  for  which  £b^M^ 
purpose  all  corporal  punishments,  fines,  and  temporary  exile  ^^  ^^l^ 
or  imprisonment  are  inflicted :  or,  by  deterring  others  by  the  to'^^'i^^ 
dread  of  his  example  from  offending  in  the  like  way,  "  m^  ^• 
poena  (as  Tully  (/>)  expresses  it)  ad  paucos,  metus  ad  onmes^ 
perteniai  ,-**  which  gives  rise  to  all  ignominious  punishments, 
and  to  such  executions  of  justice  as  are  open  and  ^public:  or     [  *12 
lastly,  by  depriving  the  party  injuring  of  the  power  to  do 
future  mischief;  which  is  effected  by  either  putting  him  to 
death,  or  condemning  him  to  perpetual  confinement,  slavery, 

(p)  Pro  Cluentio,  46.—"  That  few  may  be  punished,  and  that  the  fear  of 

punishmcDt  nay  operate  on  all." 
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Itke  iii«a«iire  of 
punishment 
most  be  discre- 
tUmwrj  in  the 
leiteiMnre. 


The  te  tuHoniM 
oomddered,  and 
shewn  to  be  of- 
ten nnjust,  fre- 
auentlr  impnc 
cable,  and  sel- 
dom an  eqniTa- 
lent  to  the  in- 
Jiuydone.  TUs 
law  once  intro> 
dncedin  Engr- 
land  by  the  37 
Ed.  Iff.  c.  18, 
bat  speedily 
abandoned. 

[MS] 
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or  exile.  The  same  one  end,  of  preventing  future  crimes,  is 
endeavoured  to  be  answered  by  each  of  these  three  species 
of  punishment  The  public  gains  equal  security,  whether 
the  offender  himself  be  amended  by  wholesome  correction,  or 
whether  he  be  disabled  from  doing  any  farther  harm :  and,  if 
the  penalty  fails  of  both  these  effects,  as  it  may  do,  still  the 
terror  of  his  example  remains  as  a  warning  to  other  citizens. 
The  method  however  of  inflicting  punishment  ought  always 
to  be  proportioned  to  the  particular  purpose  it  is  meant  to 
serve,  and  by  no  means  to  exceed  it :  therefore  the  pains  of 
death,  and  perpetual  disability  by  exile,  slavery,  or  imprison- 
ment, ought  never  to  be  inflicted,  but  when  the  offender  ap- 
pears incorrigible :  which  may  be  collected  either  from  a 
repetition  of  minuter  offences  ;  or  from  the  perpetration  of 
some  one  crime  of  deep  malignity,  which  of  itself  demon- 
strates a  disposition  without  hope  or  probability  of  amend- 
ment :  and  in  such  cases  it  would  be  cruelty  to  the  public, 
to  defer  the  punishment  of  such  a  criminal,  till  he  had  an 
opportunity  of  repeating  perhaps  the  worst  of  villanies. 

3.  As  to  the  measure  of  human  punishments.  From  what 
has  been  observed  in  the  former  articles  we  may  collect,  that 
the  quantity  of  punishment  can  never  be  absolutely  deter-, 
mined  by  any  standing  invariable  rule  ;  but  it  must  be  lefl  to 
the  arbitration  of  the  legislature  to  inflict  such  penalties  as 
are  warranted  by  the  laws  of  nature  and  society,  and  such  as 
appear  to  be  the  best  calculated  to  answer  the  end  of  pre- 
caution against  friture  offences. 

Hence  it  will  be  evident,  that  what  some  have  so  highly 
extolled  for  its  equity,  the  lex  talionis,  or  law  of  retaliation, 
can  never  be  in  all  cases  an  adequate  or  permanent  rule  of 
punishment  In  some  cases  indeed  it  seems  to  be  dictated 
by  natural  reason ;  as  in  the  case  of  conspiracies  to  do  an 
injury,  or  false  accusations  of  the  innocent :  to  which  we  may 
add*  that  law  of  the  Jews  and  Egjrptians,  mentioned  by 
Josephus  and  Diodorus  Siculus,  that  whoever  without  suf- 
ficient cause  was  found  with  any  mortal  poison  in  his  custody 
should  himself  be  obliged  to  take  it  But,  in  general,  the 
difference  of  persons,  place,  time,  provocation,  or  other 
circumstances,  may  enhance  or  mitigate  the  offence  ;  and  in 
such  cases  retaliation  can  never  be  a  proper  measure  of  jus- 
tice. If  a  nobleman  strikes  a  peasant,  all  mankind  will  see, 
that,  if  a  court  of  justice  awards  a  return  of  the  blow,  it  is 
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nore  thin  a  just  compensation.  On  the  other  hand,  retails- 
m  may,  sometiines,  be  too  easy  a  sentence ;  as^  if  a  man 
ndidoiisly  should  jHit  out  the  remaining  eye  of  him  who 
lid  lost  one  before,  it  is  too  slight  a  punishment  for  the 
Bumer  to  lose  only  one  of  his :  and  therefore  the  law  of  the 
locriansy  which  demanded  an  eye  foi*an  eye,  was  in  this 
isttance  judiciously  altered:  by  decreeing,  in  imitation  of 
Solon's  lawB  (9),  that  he  who  struck  out  the  eye  of  a  one^yed 
BMm,  should  lose  both  his  own  in  return.  Besides,  there  are 
lery  many  crimes,  that  will  in  no  shape  admit  of  these  penal- 
ties, without  manifest  absurdity  and  wickedness.  Theft 
ctnnot  be  punished  by  theft,  defamation  by  defamation, 
brgay  by  forgery,  adultery  by  adultery,  and  the  like.  And 
we  may  add,  that  those  instances,  wherein  retaliation  appears 
to  be  used,  even  by  the  divine  authority,  do  not  really  proceed 
npon  the  rule  of  exact  retribution,  by  doing  to  the  criminal 
the  same  hurt  he  has  done  to  his  neighbour  and  no  more ;  but 
this  correppondenoe  between  the  crime  and  punishment  is 
barely  a  consequence  from  some  other  principle.  Death  is 
ordered  to  be  punished  with  death :  not  because  one  is 
eqaiTalent  to  the  other,  for  that  would  be  expiation,  and  not 
{Nmishment.  Nor  is  death  always  an  equivalent  for  death : 
the  execution  of  a  needy  decreed  assassin  is  a  poor  satisfac- 
tion for  the  murder  of  a  nobleman  in  the  bloom  of  his  youth, 
and  fiill  enjoyment  of  his  friends,  his  honours,  and  his  for- 
tmie.  But  the  reason  upon  which  this  sentence  is  grounded 
seems  to  be,  that  this  is  the  highest  penalty  that  man  can 
inflict,  *and  tends  most  to  the  security  of  mankind,  by  re-  [  *1 
moving  one  murderer  from  the  earth,  and  setting  a  dreadful 
exuople  to  deter  others:  so  that  even  this  grand  instance 
proceeds  upon  other  principles  than  those  of  retaliation.  And 
truly,  if  any  measure  of  punishment  is  to  be  taken  from  the 
daniage  sustained  by  the  sufferer,  the  punishment  ought 
rather  to  exceed  than  equal  the  injury ;  since  it  seems  contrary 
to  reason  and  equity,  that  the  guilty  (if  convicted)  should 
mSer  no  more  than  the  innocent  has  done  before  him: 
especially  as  the  suffering  of  the  innocent  is  past  and  irrevo- 
csble,  that  of  the  guilty  is  future,  contingent,  and  liable  to  be 
escaped  or  evaded.  With  regard  indeed  to  crimes  that  are 
iacoaiplete,  which  consist  merely  in  the  intention,  and  are 

(q)  FdU.  Ant  b.  I,c26. 
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not  yet  carried  into  act,  as  conspiracies  and  the  like;  the 
innocent  has  a  chance  to  frustrate  or  avoid  the  villany,  as  the 
conspirator  has  also  a  chance  to  escape  his  punishment;  and 
this  may  be  one  reason  why  the  lex  talionU  is  more  proper 
to  be  inflictedyif  at  all,  for  crimes  that  consist  in  intention,  than 
for  such  as  are  carried  into  act.  It  seems  indeed  consonant 
to  natural  reason,  and  has  therefore  been  adopted  as  a  maxim 
by  several  theoretical  veriters  (r),  that  the  punishment  due  to 
the  crime  of  which  one  falsely  accuses  another,  should  be 
inflicted  on  the  perjured  informer.  Accordingly,  when  it  was 
once  attempted  to  introduce  into  England  the  law  of  retalia- 
tion, it  was  intended  as  a  punishment  for  such  only  as 
preferred  malicious  accusations  against  others ;  it  being 
enacted  by  statute  37  Edw.  III.  ch.  18,  that  such  as  pre- 
ferred any  suggestions  to  the  king's  great  council  should  put 
in  sureties  of  taliation ;  that  is,  to  incur  the  same  pain  that 
the  other  should  have  had,  in  case  the  suggestion  were  found 
untrue.  But,  after  one  year's  experience,  this  punishment 
of  taliation  was  rejected,  and  imprisonment  adopted  in  its 
stead  («). 
J^^J2tated  ^*^**  though  from  what  has  been  said  it  appears,  that  there 
cfSTSSucS'  ^^^^^^  ^^  *^y  regular  or  determinate  method  of  rating  the 
^™<^um«S^  *9^^^^i^  of  punishments  for  crimes,  by  any  one  uniform 
c^o'^the crime,  rule ;  but  they  must  be  referred  to  the  will  and  discretion  of 
L  -I    the  legislative  power :  yet  there  are  some  general  principles, 

dravm  from  the  nature  and  circumstances  of  the  crime,  that 
may  be   of  some    assistance  in   allotting    it    an  adequate 
punishment. 
iSiTSie^liSS:      ^^*  ^st,  with  regard  to  the  object  of  it :  for  the  greater 
^Ltif^l  ^^  ™o^^  exalted  the  object  of  an  injury  is,  the  more  care 
Sitt  iSS^^  should  be  taken  to  prevent  that  injury,  and  of  course  under 
I^S  ^Sl^JaZ  ^^^^  aggravation  the   punishment  should  be  more   severe. 
ouict°Jm«.       Therefore  treason  in  conspiring  the  king's  death  is  by  the 
English  law  punished  with  greater  rigour  than  even  actually 
killing  any  private  subject.     And  yet,  generally,  a  design 
to  transgress  is  not  so  flagrant  an  enormity,  as  the  actual 
completion  of  that  design.     For  evil,  the  nearer  we  approach 
it,  is  the  more  disagreeable  and  shocking ;  so  that  it  requires 
more   obstinacy   in   wickedness  to   perpetrate    an   unlawful 
action,  than  barely  to  entertain  the  thought  of  it :  and  it  is 

(r)  Beccar.  c.  15.  («)  Stat  38  Edw.  III.  c.  9. 
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anencoaragement  to  repentance  and  remorse,  even  till  the 

list  stage  of  any  crime,  that  it  never  is  too  late  to  retract: 

ind  that  if  a  man  stops  even  here,  it  is  better  for  him  than 

if  he  proceeds:  for  which  reason  an' attempt  to  rob,  to  ravish, 

or  to  kUl,  is  far  less  penal  than  the  actual  robbery,  rape,  or 

nmder.     But  in  the  case  of  a  treasonable  conspiracy,  the 

object  whereof  is  the  king*s  majesty,  the  bare  intention  will 

deserve   the  highest  degree  of  severity ;    not  because   the 

intention  is  equivalent  to  the  act  itself,   but  because   the 

greatest  rigour  is  no  more  than  adequate  to  a  treasonable 

purpose  of  the  heart,  and  there  is  no  greater  left  to  inflict 

upon  the  actual  execution  itself. 

Again :  the  violence  of  passion,  or  temptation,  may  some-  circamsta 
times  alleviate  a  crime ;  as  theft,  in  case  of  hunger,  is  far  crimes, 
more  worthy  of  compassion,  than  when  committed  through 
avarice,  or  to  supply  one  in  luxurious    excesses.     To  kill 
a  man  upon  sudden  and  violent  resentment  is    less    penal 
than  upon  cool  deliberate  malice.     The  age,  education,  and 
character  of  the  offender;  the  repetition  (or  otherwise)  *of    [  *16 
the  offence ;  the  time,  the  place,  the  company  wherein  it  was 
conunitted;  all  these,  and  a  thousand  other  incidents,  may 
a^ravate  or  extenuate  the  crime  (/). 
Farther:  as  punishments  are  chiefly  intended  for  the  pre** Those crin 

n  t»  •  ••!  Ill  which  ma] 

mention   of  mture  cnmes,  it  is  but  reasonable  that  among  easily  be  c 
crimes  of  different  natures  those  should  be  most  severely  be  most  se 
punished,  which  are  the  most  destructive  of  the  public  safety  ^ 
and  happiness  (v) :  and  among  crimes  of  an  equal  malignity, 
those  which  a  man  has  the  most  frequent  and  easy  oppor- 
tunities of  committing,  which  cannot  be  so  easily  guarded 
against  as  others,  and  which  therefore  the  offender  has  the 
strongest  inducement  to  commit :  according  to  what  Cicero 
observes    ^*  ea  sunt   animadvertenda  peccata  maxim^,   qtue 
dijficiiiime  pr^ecaventur  (m)."     Hence  it  is,  that  for  a  ser- 
vant to  rob  his  master  is  in  more  cases  capital,  than  for  a 
stranger :  if  a  servant  kills  his  master,  it  is  a  species  of  trea- 

(f)  Urns  Demosthenes  (in  his  ora-  pie,   whither  the    duty    of  my   office 

tkn  agaoDiC  Mtdias)  finely  works  up  called  me." 

tke  aggTsvatkms  of  the  insults  he  had  (v)  Beccar.  c.  6. 

recmed.     "  I  was  abused,  (says  he),  (u)  Tro  Sexto  Boscio.  40. 

bj  my  enemy,  in  cold    blood,  out  of  [Those  offences  should  be  most  se- 

Bifice,  not  by   heat  of  wine,  in  the  verely  punished,  against  which  it  is  most 

iDonang,  pubticly,  before  strangers  as  difficult  to  guard. — Eo.] 
wen  as  citifeitt ;  and  Uiat  in  the  tern- 
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son (10);  in  another  it  is  only  murder:  to  steal  a  handker- 
chief^ or  other  trifle  of  above  the  value  of  twelve  pence,  privately 
from  one's  person,  is  made  capital  (11);  but  to  a  carry  off  a 
load  of  corn  from  an  open  field,  though  of  fifty  times  greater 
value,  is  punished  with  transportation  only.  And,  in  the 
island  of  Man,  this  rule  was  formerly  carried  so  far,  that  to 
take  away  an  horse  or  an  ox  was  there  no  felony,  but  a 
trespass,  because  of  the  difficulty  in  that  little  territory  to 
conceal  them  or  carry  them  off:  but  to  steal  a  pig  or  a  fowl, 
which  is  easily  done,  was  a  capital  misdemesnor,  and  the 
offender  was  punished  with  death  (x). 
Aj^wB  crimi-  Lastly,  as  a  conclusion  to  the  whole,  we  may  observe  that 
proofofuiedis.  punishments  of  unreasonable  severity,  especially  when  in- 

teniDcr  or  wcsk  </  *        ^  tt 

constitJition  of  discriminatcly  inflicted,  have  less  effect  in  preventing  crimes, 
and  amending  the  manners  of  a  people,  than  such  as  are  more 
[  ♦IT  ]  merciful  in  general,  yet  properly  intermixed  with  due  ♦dis- 
tinctions of  severity.  It  is  the  sentiment  of  an  ingenious 
writer,  who  seems  to  have  well  studied  the  springs  of  human 
action  (y),  that  crimes  are  more  effectually  prevented  by  the 
certainty^  than  by  the  severity y  of  punishment.  For  the 
excessive  severity  of  laws  (says  Montesquieu)  (z)  hinders 
their  execution  :  when  the  punishment  surpasses  all  measure, 
the  public  will  frequently  out  of  humanity,  prefer  impunity  to 
it  Thus  also  the  statute  1  Mar.  st.  ],c.  1,  recites  in  its 
preamble,  ^'  that  the  state  of  every  king  consists  more  as- 
suredly in  the  love  of  the  subject  towards  their  prince,  than 
in  the  dread  of  laws  made  with   rigorous  pains ;  and  that 


(i)  4  Inst.  285. 


(y)  Beccar,  c.  7.  (s)  Sp.  L.  b.  6,  c.  la 


(10)  This  is  no  longer  law.  By  9 
Geo.  IV.  c.  31,  8.  2,  repealing  25  Ed. 
III.  St.  5,  c.  2,  respecting  petit  trea- 
son, it  is  enacted,  **  that  every  offence 
which  before  the  commencement  of 
that  Act  would  have  amounted  to  petit 
treason,  shall  be  deemed  to  be  murder 
only,  and  no  greater  offence ;  and  that 
all  persons  guilty  in  respect  thereof, 
whether  as  principals  or  accessaries, 
shall  be  dealt  with,  indicted,  tried,  and 
punished  as  principals  and  accessaries 
in  murder."  See  1  Hawk.  P.  C.  6th 
edit  105;  5  Chitty's  Bum's  J.  last 
edit.  551 ;  y^*%i  75,  20a 


(11)  This  is  altered  by7&  8  Geo, 
IV.  c.  29,  s.  6,  which  enacts,  "  that  if 
any  person  shall  steal  any  chatteU 
money,  or  valuable  security,  from  the 
person  of  another,  or  shall  assault  any 
other  person  with  intent  to  rob  him, 
or  shall  with  menaces  or  by  force  de- 
mand any  such  property  of  any  other 
person  with  intent  to  steal  the  same, 
he  shall  be  guilty  of  felony,  and  liaUe 
to  be  transported  for  life,  or  for  not 
less  than  seven  years,  or  to  be  impri- 
soned for  not  exceeding  four  years; 
and,  if  a  male,  to  be  once,  twice,  or 
thrice,  publicly  or  privately  whipped." 


AND  THEIR  PUKIflHMENT. 

\m  made  for  the  preservation  of  the  commonwealth  without 
great  penalties  are   more  often  obeyed  and  kept,  than  laws 
nade  with  extreme  punishments."     Happy  had  it  been  for 
Ae  nation,  if  the  subsequent  practice  of  that  deluded  prin- 
cess in  matters  of  religion,  had  been  correspondent  to  these 
sentiments  of  herself  and  parliament,  in  matters  of  state  and 
government!       We  may   farther  observe,   that   sanguinary 
laws  are  a  bad  symptom  of  the  distemper  of  any  state,  or  at 
least  of  its  weak  constitution.    The  laws  of  the  Roman  kings, 
and  the  twelve   tables  of  the  decemviri,  were  full  of  cruel 
punishments :  the  Porcian  law,  which  exempted  all  citizens 
from  sentence  of  death,  silently  abrogated  them  all.     In  this 
period  the  republic  flourished:  under  the  emperors  severe 
ponishments  were  revived ;  and  then  the  empire  fell  (12). 

It  is  moreover  absurd  >  and  impolitic  to  apply  the  same  The  impoi 
punishment  to  crimes  of  different  malignity.     A  multitude  of  J<3f??ul 
sanguinary  laws  (besides  the  doubt  that  may  be  entertained  ^^ucS* 
concerning  the  right  of  making  them)  do  likewise  prove  a 
manifest  defect  either  in  the  wisdom  of  the  legislative,  or  the 
strength  of  the  executive  power.     It  is  a  kind  of  quackery  in 
government^  and  argues  a  want  of  solid  skill,  to  apply  the 
same  universal  remedy,  the  ultimum  mpplicium,  to  every 
ease  of  difficulty.     It  is,  it  must  be  owned,  much  easier  to 
extirpate  than  to  amend  mankind :  yet  *that  magistrate  must      [*18 
be  esteemed  both  a  weak  and  a  cruel  surgeon,  who  cuts  off 
erery  limb,  which  through  ignorance  or  indolence  he  will  not 


(12)  The  most  admirable  and  ex-  sity  and  love  of  a  king  and  prince, 

oellent   statute   ever    passed   by    the  than  for  fear  of  his  strait  and  severe 

English  legislature  b  the  I  Edw.  VI.  laws.    But  as  in  tempest  or  wmter  one 

c.  12.  course  and  garment  is  convenient,  in 

In  the  preamble  it  states,  in  a  beau-  calm  or  warm  weather  a  more  liberal 

tifnl  and  simple  strain  of  eloquence,  case  or  lighter  garment  both  may  and 

that  "  Nothing  is  more  godly,  more  ought  to  be  followed  and  used ;  so  we 

sore,  more  to  be  wiriied  and  desired  have  seen  divers  strait  and  sore  laws 

betwixt  a  prince,  the  supreme  head  made  in  one  parliament  (the  time  so 

and  ruler,    and   the   subjects   whose  requiring,)  in  a  more  calm  and  quiet 

goremor  and  head  he  is,  than  on  the  reign  of  another  prince  by  the  like  au- 

prinoe'fe  part  great  clemency  and  in-  thority  and  parliament  taken  away,*' &c. 

dnlgeney,  and  rather  too  much  for-  It  therefore  repeals  every  statute 

givcnesi  and  remlMioci  of  his  royal  which  has  created  any  treason  since 

power  and  jutt  punwhment,  than  exact  the  25  Edw.  III.  st.  5,  c.  2. 

Mverity  and  jnstioe  to  be  shewed ;  and  It  repeab  "  all  and  every  act  of  par- 

oft  the  sobje^'  bebalf*  that  they  should  liament  concerning  doctrine  or  matters 

obey  rather  for  knre,  and  for  the  neces-  of  religion.** 

c2 
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Its  tendency  to 
increase  crimes 
stated  and  ex- 
plained. 
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attempt  to  cure.  It  has  been  therefore  ingeniously  pro« 
posed  (a),  that  in  every  state  a  scale  of  crimes  should  be 
formed,  with  a  corresponding  scale  of  punishments,  descend- 
ing from  the  greatest  to  the  least;  but,  if  that  be  too  romantic 
an  idea,  yet  at  least  a  wise  legislator  will  mark  the  principal 
divisions,  and  not  assign  penalties  of  the  first  degree  to 
ofiences  of  an  inferior  rank.  Where  men  see  no  distinction 
made  in  the  nature  and  gradations  of  punishment,  the  gene- 
rality will  be  led  to  conclude  there  is  no  distinction  in  the 
guilt.  Thus  in  France  the  punishment  of  robbery,  either 
with  or  without  murder,  is  the  same  (6):  hence  it  is,  that 
though  perhaps  they  are  therefore  subject  to  fewer  robberies, 
yet  they  never  rob  but  they  also  murder  (13).  In  China  mur- 
derers are  cut  to  pieces,  and  robbers  not :  hence  in  that  coun- 
try they  never  murder  on  the  highway,  though  they  often 
rob.  And  in  England,  besides  the  additional  terrors  of  a 
speedy  execution,  and  a  subsequent  exposure  or  dissection, 
robbers  have  a  hope  of  transportation,  which  seldom  is  ex- 
tended to  murderers.  This  has  the  same  effect  here  as  in 
China;   in  preventing  frequent  assassination  and  slaughter. 

Yet,  though  in  this  instance  we  may  glory  in  the  wisdom 
of  the  English  law,  we  shall  find  it  more  difficult  to  justify 
the  fi;equency  of  capital  punishment  to  be  found  therein  ;  in- 
flicted (perhaps  inattentively)  by  a  multitude  of  successive  in- 
dependent statutes,  upon  crimes  very  different  in  their  na- 
tures. It  is  a  melancholy  truth,  that  among  the  variety  of 
actions  which  men  are  daily  liable  to  commit,  no  less  than 
an  hundred  and  sixty  have  been  declared  by  act  of  parlia- 


(m)  Beccar.  c.  6. 


(6)  Sp.  L.  b.  6,  c.  16. 


-  It  repeals  every  felony  created  by 
the  legislature,  daring  the  preceding 
long  and  cruel  reign  of  Henry  VIII. 

It  repeals  the  statute  31  Henry  VIII. 
''that  proclamations  made  by  the 
king's  highness,  by  the  advice  of  his 
honourable  council,  should  be  made 
and  kept  as  though  they  were  made 
by  authority  of  parliament." 

It  repeals  also  the  extraordinary 
statute  (ie  bigamis,  4  Edw.  L  st  S, 
c.  5,  which  enacted,  that  if  any  man 
married  a  widow,  or  married  a  second 


wife  after  the  death  of  the  first,  he 
should  be  deprived  of  the  benefit  of 
clergy,  if  he  was  convicted  of  any 
clergyable  felony  whatever. — Ch. 

(13)  This  is  not.  now  the  law  of 
France.  By  the  present  Criminal 
Code,  founded  on  the  Code  Napoleon, 
robbery  without  murder  has  ceased  to 
be  a  capital  offence.  And  the  result 
mentioned  by  the  learned  judge  has 
ceased  also ;  nothing  is  more  common 
now  than  instances  of  robberies  with- 
out murder,  in  FVance. 
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nKQt  (e)  to  be  felonies  without  benefit  of  clergy  (14) ;  or,  in 

other  words^  to  be  worthy  of  instant  death.     So  dreadful  a 

Inl,  instead  of  diminishing,  increases  the  number  <^  offenders. 

^The  injured,  through  compassion  (15),  will  often  forbear  to 

puecute :  juries,  through  compassion,  will  sometimes  forget 

dieir  oadis,  and  either  acquit  the  guilty  or  mitigate  the  na- 

tme  of  the  o£fence :   and  judges,  through  compassion,  will 

respite  one  half  of  the  convicts,  and  recommend  them  to  the 

royal  mercy  (16).     Among  so  many  chances  of  escaping,  the 

needy  and  hardened  ofiender  overlooks  the  multitude  that 

sufir ;  he  boldly  engages  in  some  desperate  attempt,  to  re- 

lie?e  his  wants  or  supply  his  vices  ;  and,  if  unexpectedly  the 

hand  of  justice  overtakes  him,  he  deems  himself  peculiarly 

unfortunate,  in  fadling  at  last  a  sacrifice  to  those  laws,  which 

long  impunity  has  taught  him  to  contemn. 

(f )  See    Ruffheftd's    Index  to  the     which  have  since  been  made. 
Stttaies  (tiu   felony)  and   the    Acts 
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(14)  Moet  of  these  rigorous  Acts, 
Araugli  tbe    well  ascertained  policy 
mi  hamanity  of  the  legislature^  have 
lately  been  repealed,  and  milder  pu- 
idsbments  have  been  substituted.     See 
the  notes  to  this  e£tion  throughout 
And  see  mu^  10,  n  (9). 
.  (15)  And  from  a  very  natural  re- 
lactanoe    to  incur  the  inconvenience 
sad  expense   attending  the   prosecu- 
tioB.     Hie  expense  of  individual  pro- 
stentors,  however,. is  now  commferably 
disumshed  by  the  increased  allowance 
of  costs,  given  by  7  Geo.  IV.  c  64; 
bat,  as  this  allowance  is  made  out  of 
^  puUic  purse,  the  enormous  ex- 
pense of  criminal  prosecutions  is  still  a 
hesry  burthen  on  the  public,  and  too 
freifMBtly  leads  to  a  defeat  of  justice, 
and  sometanefl^  perhi^  even  to  the 
eompoonding  a  felony, 

(16)  These  obeervatioos  continue 
to  be  too  tme.  It  is  too  common  for 
jvias  te  find  the  value  of  stolen  pro- 
perty to  be  below  a  partioalar  sum,  in 
deiaooe  of  positive  and  unimpeachable 
ItMimmy  to  the  eontrary,  for  the  pur- 
pcse  of  screening  prisoners  from  what 
appears  to  them  too  severe  a  punish- 
■CBt:   and  there  have  been  verdicts 


of  manslaughter  upon  indictments  for 
murder,  which  it  seemed  very  difficult 
to  reconcile  with  the  evidence  adduced, 
or  to  account  for,  upon  any  other  prin- 
ciple than  the  anxiety  of  the  jury  to 
save  the  culprit  from  certain  death, 
even  at  the  expense  of  their  own  duties 
and  consciences.     The  gross  absurdity 
of  passing  sentence  of  death  upon  a 
criminal,  and  in  the  same  breath  com- 
forting him  with  the  assurance  that 
the  sentence  will  not  be  put  in  force, 
which  used  to  be  so  frequently  wit- 
nessed, is  now  removed  by  the  4  Geo. 
IV.  c.  48;  see  post,  876,  n  (8).     And 
there  was  scarcely  less  absurdity  at- 
tendant  upon  the  practice  of  passing 
sentence    of  transportation  for  seven 
years,  which,  it  was,  till  very  recently 
perfectly  well  known  by  all  classes 
would  probably  not  be  put  in  force: 
such  convicts  being  almost  always  dis- 
charged after  two  or  three  years'  de- 
tention either  in  a  gaol,  or  on  board 
the  hulks.     But  in  this  respect  also  a 
practical   reform    has    recently   been 
efBected,  and  sentence  of  transporta- 
tion, for  whatever  term  of  years,  is 
now  almost  invariably  enforced. 


20 


CHAPTER  II. 

OF  THE  PERSONS  CAPABLE  OF  COMMITTING 

CRIMES. 


Whatpenom 
are,  or  are  not, 
capable  of  com- 
mlttini:  crimes 
none  exempt 
from  punisdi. 
ment,  but  those 
whom  the  laws 
exempt. 


Defect  of  irOr 
the  only  pro- 
tection fh>m 
mmishment; 
because  a  vi' 
tious  will,  and 
a  consequent 
unlawful  act, 
are  necessary  to 
constitute  a 
crime. 
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Having,  in  the  preceding  chapter,  considered  in  general  the 
nature  of  crimes,  and  punishments,  we  are  next  led,  in  the 
order  of  our  distribution,  to  inquire  what  persons  are,  or  are 
not,  capable  of  committing  crimes ;  or,  which  is  all  one,  who 
are  exempted  from  the  censures  of  the  law  upon  the  commis- 
sion of  those  acts,  which  in  other  persons  would  be  severely 
punished.  In  the  process  of  which  inquiry,  we  must  have 
recourse  to  particular  and  special  exceptions ;  for  the  gene- 
ral rule  is,  that  no  person  shall  be  excused  from  punishment 
for  disobedience  to  the  laws  of  his  country,  excepting  such 
as  are  expressly  defined  and  exempted  by  the  laws  them- 
selves. 

All  the  several  pleas  and  excuses,  which  protect  the  com- 
mitter of  a  forbidden  act  from  the  punishment  which  is  other- 
wise annexed  thereto,  may  be  reduced  to  this  single  consider- 
ation, the  want  or  defect  of  wiU>  An  involuntary  act,  as  it 
has  no  claim  to  merit,  so  neither  can  it  induce  any  guilt:  the 
concurrence  of  the  will,  when  it  has  its  choice  either  to  do  or 
to  avoid  the  fact  in  question,  being  the  only  thing  *that  ren- 
ders human  actions  either  praiseworthy  or  culpable.  Indeed, 
to  make  a  complete  crime  cognizable  by  human  laws,  there 
must  be  both  a  will  and  an  act.  For  though,  tnforo  con- 
scientue,  a  fixed  design  or  will  to  do  an  unlawful  act  is  almost 
as  heinous  as  the  commission  of  it,  yet,  as  no  temporal  tri- 
bunal can  search  the  heart,  or  fathom  the  intentions  of  the 
mind,  otherwise  than  as  they  are  demonstrated  by  outward 
actions,  it  therefore  cannot  punish  for  what  it  cannot  know. 
For  which  reason  in  all  temporal  jurisdictions  an  overt  act, 
or  some  open  evidence  of  an  intended  crime,  is  necessary,  in 
order  to  demonstrate  the  depravity  of  the  will,  before  the 
man  is  liable  to  punishment.  And,  as  a  vitious  will  without 
a  vitious  act  is  no  civil  crime^  so,  on  the  other  hand,  an  un- 
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warrantable  act  without  a  vitious  will  is  no  crime  at  all.  So 
that  to  constitute  a  crime  against  human  laws^  there  must  be, 
first,  a  yitions  will;  and,  secondlyi  an  unlawful  act  conse- 
quent upon  such  vitious  will. 

Now  there  are  three  cases,  in  which  the  will  does  not  join  Sj^Jf^jJS!  ^ 
with  the  act:  1.  Where  there  is  a  defect  of  understanding.  JJJ^Stolr  *li 
For,  where  there  is  no  discernment,  there  is  no  choice ;  and  }°*"^'i^^f • 
where  there  is  no  choice,  there  can  be  no  act  of  the  will,  2HK^' JiS"' 
which  is  nothing  else  but  a  determination  of  one's  choice  to  •»»  nrfaftMiaiie, 

^  i{pM>nuice.    s. 

do  or  to  abstain  from  a  particular  action :  he,  therefore,  that  S^«^*^^  ^ 

will ;  Mf  coin- 

has  no  understanding,  can  have  no  will  to  guide  his  conduct.  pai^oa,orae. 
2.  Where  there  is  understanding  and  will  sufficient,  residing 
in  the  party ;  but  not  called  forth  and  exerted  at  the  time  of 
the  action  done ;  which  is  the  case  of  all  offences  committed 
by  chance  or  ignorance.  Here  the  will  sits  neuter;  and 
neither  concurs  with  the  act,  nor  disagrees  to  it.  3.  Where 
the  action  is  constrained  by  some  outward  force  and  violence. 
Here  the  will  counteracts  the  deed ;  and  is  so  far  from  con- 
curring with,  that  it  loaths  and  disagrees  to,  what  the  man  is 
obliged  to  perform.  It  will  be  the  business  of  the  present 
chapter  briefly  to  consider  all  the  several  species  of  defect  in 
will,  as  they  fidl  under  some  one  or  other  of  these  general 
heads :  as  infancy,  idiocy,  lunacy,  and  intoxication,  which  fall 
under  the  first  class ;  misfortune,  and  ignorance,  which  *may  [*2S  ] 
be  referred  to  the  second;  and  compulsion  or  necessity,  which 
may  properly  rank  in  the  third. 

I.  First,  we  will  consider  the  case  of  infancy^  or  nonage  ;  by^ttI^*,Hi*taw. 
which  is  a  defect  of  the  understanding.  Infants,  under  the 
age  of  discretion,  ought  not  to  be  punished  by  any  criminal 
prosecution  whatever  (a).  What  the  age  of  discretion  is,  in 
various  nations,  is  matter  of  some  variety.  The  civil  law  dis- 
tinguiabed  the  age  of  minors,  or  those  under  twenty-five  years 
old,  into  three  stages:  infantiaj  from  the  birth  till  seven 
years  of  age ;  pueritia,  firom  seven  to  fourteen;  andpuberlas^ 
fit>m  fourteen  upwards.  The  period  o{  ptieritia,  or  child- 
hood, was  again  subdivided  into  two  equal  parts :  from  seven 
to  ten  and  an  half  was  ietas  infantile  proxinia;  from  ten  and 
an  half  to  fourteen  was  {etas  puhertati  proxima.  During  the 
first  stage  of  infancy,  and  the  next  half  stage  of  childhood, 
infantile  proxima,  they  were  not  punishable  for  any  crime  (6). 

(a)  1  Hawk.  P.  C  2.  (h)  Inst.  3,  20,  la 
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Inftmcy,  what 
by  the  English 
law  in  cases  of 
miMleineanor. 


[*23  ] 


Infancy,  what 
with  reference 
to  capital 
crimes.    Power 
of  discerning 
between  good 
and  evil  the 
only  true  crite- 
rion.   Some 
examples  pro- 
duced. 


During  the  other  half  stage  of  childhood^  approaching  to  pu^ 
berty,  from  ten  and  an  half  to  fourteen,  they  were  indeed 
punishable,  if  found  to  be  dolt  capaces^  or  capable  of  mis- 
chief: but  with  many  mitigations,  and  not  with  the  utmost 
rigour  of  the  law  (c).  During  the  last  stage  (at  the  age  of 
puberty,  and  afterwards,)  minors  were  liable  to  be  punished, 
as  well  capitally  as  otherwise. 

The  law  of  England  does  in  some  cases  privilege  an  infant, 
under  the  age  of  twenty-one,  as  to  common  misdemesnors  : 
so  as  to  escape  fine,  imprisonment,  and  the  like  :  and  partis 
cularly  in  cases  of  omission,  as  not  repairing  a  bridge,  or  a 
highway,  and  other  similar  offences  (d) :  for,  not  having  the 
command  of  his  fortune,  till  twenty-one,  he  wants  the  capa- 
city to  do  those  things  which  the  law  requires.  But  where 
there  is  any  notorious  breach  of  the  peace,  a  riot,  battery,  or 
the  like  (which  infants,  when  full  grown,  are  at  least  as  liable 
as  others  to  commit,)  for  these  an  infant,  above  *the  age  of 
fourteen,  is  equally  liable  to  suffer,  as  a  person  of  the  full  age 
of  twenty-one.  » 

With  regard  to  capital  crimes,  the  law  is  still  more  minute 
and  circumspect ;  distinguishing  with  greater  nicety  the  seve-^ 
ral  degrees  of  age  and  discretion.  By  the  ancient  Saxon 
law,  the  age  of  twelve  years  was  established  for  the  age  of 
possible  discretion,  when  first  the  understanding  might 
open  (e) :  and  from  thence  till  the  offender  was  fourteen,  it 
was  alas  pubertaii  proximay  in  which  he  might  or  might  not 
be  guilty  of  a  crime,  according  to  his  natural  capacity  or  in- 
capacity. This  was  the  dubious  stage  of  discretion:  but, 
under  twelve,  it  was  held  that  he  could  not  be  guilty  in  will, 
neither  after  fourteen  could  he  be  supposed  innocent,  of  any 
capital  crime  which  he  in  fact  committed.  But  by  the  law, 
as  it  now  stands,  and  has  stood  at  least  ever  since  the  time  of 
Edward  the  Third,  the  capacity  of  doing  ill,  or  contracting 
guilt,  is  not  so  much  measured  by  years  and  days,  as  by  the 
strength  of  the  delinquent's  understanding  and  judgment. 
For  one  lad  of  eleven  years  old  may  have  as  much  cunning 
as  another  of  fourteen ;  and  in  these  cases  our  maxim  is, 
that  "  malitia  supplet  cetatem^  Under  seven  years  of  age 
indeed  an  infant  cannot  be  guilty  of  felony  (/) ;  for  then  a 


(c)  Ff.  29,5,  14,  50,  17,  111,  47, 
2,23. 

(d)  I  Hal.  P.  C.  20,  21,  22. 


(f )  LL.  Athelstan.     Wilk.  65. 
C/  )  Mir.  c.  4,  §  16.  1  Hal.  P.  C.  27. 
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felonious  discTetion  is  almost  an  impossibility  in  nature :  but 
at  eight  years  old  he  may  be  guilty  of  felony  (^).  Also,  un- 
der fourteen,  though  an  infimt  shall  be  primd  facie  adjudged 
to  be  doU  incaptix  ;  yet  if  it  ajqpear  to  the  court  and  jury,  that 
he  was  doU  capax^  and  could  discern  between  good  and  evil, 
he  may  be  convicted  and  suffer  death.  Thus  a  girl  of  thir- 
teen has  been  burnt  for  killing  her  mistress :  and  one  boy  of 
ten,  and  another  of  nine  years  old,  who  had  killed  their  com- 
panions, have  been  sentenced  to  death,  and  he  of  ten  years 
actually  hanged ;  because  it  appeared  upon  their  trials,  that 
the  one  hid  himself,  and  the  other  hid  the  body  he  had  killed, 
which  hiding  manifested  a  consciousness  of  guilt,  and  a  dis- 
cretion *to  discern  between  good  and  evil  (A).  And  there 
was  an  instance  in  the  last  century,  where  a  boy  of  eight 
years  old  was  tried  at  Abingdon  for  firing  two  bams  ;  and,  it 
appearing  that  he  had  malice,  revenge,  and  cunning,  he  was 
found  guilty,  condemned,  and  hanged  accordingly  (i).  Thus 
also,  in  very  modem  times,  a  boy  of  ten  years  old  was  con- 
ficted  on  his  own  confession  of  murdering  his  bedfellow ; 
there  appearing  in  his  whole  behaviour  plain  tokens  of  a  mis- 
ehievous  discretion ;  and,  as  the  sparing  this  boy  merely  on 
account  of  his  tender  years  might  be  of  dangerous  conse- 
quence to  the  public,  by  propagating  a  notion  that  children 
might  commit  such  atrocious  crimes  with  impunity,  it  was* 
unanimously  agreed  by  all  the  judges  that  he  was  a  proper 
subject  of  capital  punishment  (J).  But,  in  all  such  cases,  the 
evidence  of  that  malice  which  is  to  supply  age,  ought  to  be 
strong  and  clear  beyond  all  doubt  and  contradiction  (1). 


[♦2 


(g)  Dalt.  Jiut  c.  147. 
{h)  1  Hal.  P.  C.  26.  27. 


(0  Emlyn  on  1  Hal.  P.  C.  25. 
O)  Foster,  72. 


(1)  A  boy  under  fourteen  years  of 
age  if  presmned  by  law  to  be  mca{>a^ 
ble  of  oommitting  a  rape,  I  Hale, 
361 ;  and  it  has  been  held,  that  he 
cannot  be  convicted  of  an  assault  with 
intent  to  commit  one.  Rex  ▼.  Eldev' 
akmw,  d  C.  &  P.  396. 

If  a  child,  more  than  seven  and 
under  fourteen  years  of  age,  is  indicted 
tor  felony,  it  wfll  be  left  to  the  jury  to 
say  whether  the  ofience  was  conmiitted 
by  the  priioiier,  and,  if  so,  whether,  at 


the  time  of  the  offence,  the  prisoner 
had  a  guilty  knowledge  that  he  or  she 
was  doing  wrong.  The  presumption 
of  law  is,  that  a  child  of  that  age  has 
not  such  guilty  knowledge,  unless  the 
contrary  be  proved  by  the  evidence. 
R£x  V.  Owen,  4  C.  &  P.  236. 

At  the  completion  of  fourteen  years 
of  age,  infants  appear  to  be  responsible 
for  any  act  of  felony,  being  presumed 
to  have  then  attained  the  age  of  dis- 
cretion.     Co.  Litt.  247.     An  infant 
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Idiocy,  or  lu- 
nacy—an ex- 
cuse for  crime, 
whether  exist- 
ing before  the 
act  done,  or  oc« 
cnrring  after  it. 
Where  the 
question  of  sa- 
nity is  doubtAil, 
the  Jury  shall 
try  it.    A  luna- 
tic  is  answerable 
for  acts  done  in 
lucid  interrals. 
A  lunatic,  ac- 
quitted of  felony 
on  the  ground 
of  insanity,  shall 
not  be  at  large. 


II.  The  second  case  of  a  deficiency  in  will,  which  excuses 
from  the  guilt  of  crimes,  arises  also  from  a  defective  or  vitiated 
understanding,  viz.  in  an  idiot  or  a  lunatic.  For  the  rule  of 
law  as  to  the  latter,  which  may  easily  be  adapted  also  to  the 
former,  is,  that  ^^furiosus  furore  solum  punitur  (^)."  In  cri- 
minal cases  therefore  idiots  and  limatics  are  not  chargeable 
for  their  own  acts,  if  committed  when  under  these  incapaci- 
ties :  no,  not  even  for  treason  itself  (/)  (2).  Also,  if  a  man 
in  his  sound  memory  commits  a  capital  offence,  and,  before 
arraignment  for  it,  he  becomes  mad,  he  ought  not  to  be 


(k)  [The  madman  shall  be  pun- 
ished onlj  by  his  madness.**  So 
dreadful  a  calamity,  as  the  loss  of 
reason,  is  a  sufficient  punishment  for 


any  offence  committed  under  the  in- 
fluence of  madness. — Ed.] 
(0  3  Inst.  6. 


above  the  age  of  fourteen  may  be  out- 
lawed; but,  if  he  be  under  that  age, 
the  proceedings  cannot  be  supported. 
2  E^er,  104;  2  Hale.  207-8,  Wil- 
liams, J.  Outlawry ;  Chitty^s  Bums,  J. 
Process ;  though,  in  the  latter  case,  the 
outlawry  is  not  absolutely  Yoid,  but 
must  be  reversed  by  writ  of  Error.  3 
Dyer,  289 ;  2  Rol.  Abr.  805 ;  Wil- 
liams,  J.  Outlawry. 

A  commission  of  bankrupt,  which  is 
in  its  nature  a  criminal  proceeding, 
(in  some  of  the  statutes  a  bankrupt  is 
considered  a  criminal.  Cobb  v.  <Sy- 
mondt,  5  B.  &  A.  516  ;  1  D.  & 
R.  Ill,)  cannot  be  supported  against 
an  infant.  In  Rex  v.  CoUf  1  Lord 
Ray.  44a;  S.  C.  12  Mod.  243;  Holt, 
360;  1  Trem.  Entr.  1981,  the  de- 
fendant was  indicted  for  that  he,  being 
a  bankrupt,  and  brought  before  the 
commissioners,  &c.  refused  to  give  an 
account  of  his  effects,  &c.  The  de- 
fence at  the  trial,  upon  Not  Guilty 
pleaded,  was,  that  he  was  an  infant  at 
the  time  of  the  debts  being  contracted, 
and  therefore  could  not  be  a  bankrupt 
And  of  this  opinion  was  Holt,  C.  J. 
For  (by  him)  though  the  debts  of  an 
infant  are  only  voidable  by  him  at  his 
election,  yet  no  man  can  be  a  bank- 
rupt for  debts  which  he  is  not  obliged 
to  pay.     And  the  defendant  therefore 


was  acquitted.  And  see  ex-parte  Syd*- 
botham,  1  Atkins,  146;  ex'parte  Mey' 
mott,  1  Atkins,  197  ;  ex-parte  MouU, 
14  Vescy,  603;  ex-parte  Adam^  1 
Vesey  &  B.  494  ;  Stevens  v.  Jacks<m, 
4  Camp.  164. 

(2)  A  lunatic,  it  seems,  may  be  a 
bankrupt.  Anon.  13  Vesey,  590; 
provided,  the  act  of  bankruptcy  be 
committed  during  a  lucid  interval,  ex- 
parte  Priddy,  Cooke's  B.  L.  48;  a 
proviso  which  does  not  i^pear  very 
satisfactory ;  for,  as  the  liability  to  the 
commission  arises  out  of  the  capacity 
to  contract  debts,  the  proviso  should, 
it  is  presumed,  extend  to  the  debts 
being  contracted  during  lucid  inter- 
vals, when  the  party  has  the  c^>acity 
to  contract ;  which  a  lunatic  has  not, 
at  least,  except  for  necessaries,  Bagster 
V.  Lord  Portsmouth,  7  D.  &  R.  614; 
5B.  &  C.  170;  2C.  &  P.  178. 

An  idiot,  or  person  bom  deaf  and 
dumb,  or  any  one  who  is  non  compos  at 
the  time,  cannot  be  an  approver.  H. 
P.  C.  282,  s.  5,  V.  2.  But  if  he  who 
wants  discretion  commit  a  trespass 
against  the  person  or  possession  of 
another,  he  shall  be  compelled  in  a 
civil  action  to  give  satisfaction  for  the 
damage.  Id.  v.  1  &  3,  s.  5 ;  3  Bac. 
Abr.  131.  So  he  who  invites  a  mad- 
man to  conmnt  murder,  or  other  crime, 
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d  tone  it ;  because  he  is  not  able  to  plead  to  it  with 
ice  and  caution  that  he  ought  And  if>  after  he  has 
,  the  pnaoner  becomes  mad,  he  shall  not  be  tried: 
ean  he  nmke  his  defence  ?  If,  after  he  be  tried  and 
laUty,  he  loaea  his  senses  before  judgment,  judgment 
It  be  pronounced ;  and  if,  after  judgment,  he  becomes 
Hue  memory,  executicm  shall  be  stayed:  for,  perad- 
if  aaya  the  humaidty  of  the  English  law,  had  the  jHri- 
leen  of  sound  memory,  he  might  have  alleged  ^some- 
n  atay  of  judgment  or  execution  (m)  (3).  Indeed,  in  the 
^  reign  of  Henry  the  Eighth,  a  statute  was  made  (n), 

enacted,  that  if  a  person,  being  compos  mentis,  should 
t  high  treason,  and  after  fall  into  madness,  he  might 
d  in  his  absence,  and  should  suffer  death,  as  if  he  were 
feet  memory.  But  this  savage  and  inhuman  law  was 
led  by  the  statute  1  and  2  Ph.  and  M.  c.  10.     For,  as 
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(«)  1  Hal.  P.  C.  84. 


(n)  as  Hen.  VIIL  c.  20. 


imdptl  aSeader,  and  m  much 
ible  ■§  if  he  had  done  it  himself. 
L  7 ;  1  Hale,  647. 

qneatkm  of  insanity  in  a  pri- 
ia  a  question  for  the  jury,  and 
lo  be  clearly  made  out,  in  order 
■pt  the  party  fr(»n  punishment. 

AmoU,  I  Russ.  9. 
jostiiy  the  acquittal  of  a  prisoner 
id  fSor  murder,  on  the  ground  of 
J,  the  jury  must  be  satisfied  that 
I  mcapable  of  judging  between 
nd  wrong ;  and  that,  at  the  time 
yr"**''*g  the  act,  he  did  not  con- 
bat  it  was  an  offence  against  the 
r  Ood  and  nature.    Rex  ▼.  Offord, 

kP.  lea 

m  a  trial,  the  defence  is  insanity, 
tm  of  medUcal  skill  may  be  asked 
sr  mch  and  such  appearances, 
I  by  other  witnesses,  are  in  his 
eat  symptoms  of  insanity.  Rex 
(gil,  R.  &  R.  C.  C.  456. 
query,  whether  be  can  be  asked 
9f  from  other  testimony  given, 
t  with  which  the  prisoner  is 
i  ii^  in  his  opinion,  an  act  of 


insanity ;  which  is  the  very  point  to  be 
decided  by  the  jury.     lb. 

Where  a  prisoner's  defence  is  in- 
sanity, a  medical  man  who  has  heard 
the  trial  may  be  asked  whether  the 
facts  proved  shew  symptoms  of  insanity. 
Res  V.  SearU,  2  M.  &  M.  75. 

(3)  The  99  &  40  Geo.  IlL  c.  94, 
s.  1,  enacts,  that  the  jury  in  the  case 
of  any  person  charged  with  treason, 
&c.,  proving  upon  the  trial  to  be  in- 
sane, shall  declare  whether  he  was 
acquitted  by  them  on  the  ground  of 
insanity,  and  if  so,  the  court  shall 
order  him  to  be  detained  in  custody 
until  His  Majesty*s  pleasure  be  known, 
and  His  Mijesty  may  give  an  order  for 
the  safe  custody  of  such  person;  and 
sec.  2,  enacts,  That  insane  persons, 
indicted  for  any  offence,  and  found  to 
be  insane  by  a  jury,  to  be  empanelled 
on  their  arraignmentf  shall  be  ordered 
by  the  court  to  be  kept  in  custody  till 
his  Mi\jcsty*s  pleasure  be  known.  The 
latter  section  has  been  held  to  extend 
to  cases  of  misdemeanor.  Rex  v. 
Little,  R.  &  R.  C.  C.  430. 
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is  observed  by  Sir  Edward  Coke  (o),  "  the  execution  of  an 
ofiender  is  for  example,  ut  poena  adpauooa,  meius  ad  omne* 
perveniat  (p) ;  but  so  it  is  not  when  a  madman  is  executed ; 
but  should  be  a  miserable  spectacle,  both  against  law,  and  of 
extreme  inhumanity  and  cruelty,  and  can  be  no  example  to 
others."  But  if  there  be  any  doubt,  whether  the  party  be 
compos  or  not,  this  shall  be  tried  by  a  jury.  And  if  he  be  so 
found,  a  total  idiocy,  or  absolute  insanity,  excuses  from  the 
guilt,  and  of  course  from  the  punishment,  of  any  criminal 
action  committed  under  such  deprivation  of  the  senses ;  but, 
if  a  lunatic  hath  lucid  intervals  of  understanding,  he  shall 
answer  for  what  he  does  in  those  intervals,  as  if  he  had  no 
deficiency  (q).  Yet,  in  the  case  of  absolute  madmen,  as  they 
are  not  answerable  for  their  actions,  they  should  not  be  per- 
mitted the  liberty  of  acting  unless  under  proper  control ;  and, 
in  particular,  they  ought  not  to  be  suffered  to  go  loose,  to 
the  terror  of  the  king's  subjects.  It  was  the  doctrine  of  our 
ancient  law,  that  persons  deprived  of  their  reason  might  be 
confined  till  they  recovered  their  senses  (r),  without  waiting 
for  the  forms  of  a  commission  or  other  special  authority  from 
the  crown :  and  now,  by  the  vagrant  acts  (*),  a  method  is 
chalked  out  for  imprisoning,  chaining,  and  sending  them  to 
their  proper  homes  (4). 


(o)  3  Inst.  6. 

(p)  [That  few  may  be  punished, 
and  that  a  fear  of  punishment  may 
operate  on  all. — Eo.] 


(9)  1  Hal.  P.  C.  31. 

(r)  Bro.  Abr.  tit  conme.  101. 

(s)  17  Geo.  IL  c.  5. 


(4)  The  care  and  treatment  of  in- 
sane persons  in  England  is  now  regu- 
lated by  St.  2  &  3  W.  4y  c.  107,  which 
came  into  operation  on  the  11th  Au- 
gust, 1832,  to  continue  in  force  for  three 
years,  and  from  thence  until  the  end  of 
the  then  next  session  of  parliament. 

Sec.  2.  Contains  general  rules  for 
the  interpretation  of  certain  words  used 
in  and  for  construing  the  act 

By  sec.  3.  Commissioners  are  to  be 
i^)pointed  on  the  1st  September  in 
every  year,  with  jurisdiction  within  the 
cities  of  London  and  Westminster,  and 
within  seven  miles  thereof,  and  within 
the  county  of  Middlesex,  to  grant  li- 


censes to  keep  houses  for  the  reception 
of  two  or  more  insane  persons. 

By  sees.  10  &  11.  In  all  other  parts 
of  England  justices  of  the ,  peace,  in 
g^ieral  or  quarter  sessions  assembled, 
shall  have  the  like  authority  for  grant- 
ing such  licenses  in  their  respective 
counties ;  and  shall,  at  the  Michaelmas 
general  quarter  sessions,  appoint  three 
or  more  justices,  and  one  or  more  phy- 
sician, surgcpn,  or  i^thecary,  as  visi- 
tors for  each  house. 

By  sec.  15.  Fourteen  clear  days*  no- 
tice shall  be  given  of  inteqtion  to  apply 
for  a  license,  and  shall  be  accompiM^ed 
by  a  plan  of  the  house  on  a  scale  of  not 
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III.  TWrdly ;  as  to  artifieial,  voluntarily  contracted  mad-  J^^JSh? 
MM,  by  drunkenness  or  intoxication,  which,  depriving  men  ^''^^'  ^  °° 


1m  thin  one-«gfath  of  an  iiK^  to  a 

fcit,fnA>  dwegiyticm  of  the  ritiMrtion, 

kigtk,  bretdih,  and  beisbt  oi;  and  a 

Rfaenoe  bj  a  figure  or  letter  to  erery 

HHB,  nd  of  the  greateat  number  of 

pifaits  to  be  receWed ;  and,  by  aec 

Ifi^detadwdbuildinga  belonging  or  in 

Mtptm  i||>ertaimng  to  the  house  ihall 

beeonadHredpart  thereof. 

By  Mc  17.  Nodce  of  any  ad^tiom 
«ihe»&0B8  idiall  be  given  to  tbederit 
flf  tie  ooBUBnaooaert  or  of  the  peace, 
a  tbe  case  may  be,  wiUun  one  calendar 
Booth  after  the  completion  thereof,  with 
saeb  plan  as  aforesaid;  ''and  if  any 
pnoo  shall  (wiUally  and  with  inten- 
liia  to  deceiTe)  not  give  a  fiill  and  com- 
plete plan  of  the  whole  house'to  be 
Keesaed,  or  notice  of  any  and  all  such 
aldidoDS  and  alterations  as  shall  have 
ben  Blade,  he  shall  be  deemed  guilty 
of  a  miademeanor.'*  By  sec  22,  all 
plaas  heretofore  deliTcred  shall  be 
deeaked  sufficient,  if  the  commissioDers 
or  justkes  shall  so  think. 

By  the  same  section,  <*  it  shall  not  be 
Uwfol  for  any  person  to  keep  a  house 
for  the  reception  of  two  or  more  in- 
sane persons,  unless  the  same  shall  have 
been  first  duly  licensed  in  the  manner 
directed  by  th^  act ;  and  erery  person 
keeping  a  house  for  the  reception  of 
two  or  more  insane  persons,  not  duly 
shall  be  deemed  guOty  of  a 


Sec  27  enacts,  ''That  no  person 
(not  being  a  parish  pauper)  shall  be 
receiTed  into  any  house  licensed  for  the 
reception  of  insane  persons  in  that  part 
of  the  muted  kingdom  called  England, 
withont  an  order  under  the  hand  of  the 
person  by  whose  direction  such  insane 
penon  is  sent,  which  order  shall  be  ac- 
cording to  the  form  in  Schedule  (B.) 
annexed  to  this  act ;  and  in  it  shall  be 
stated  the  cfaristiin  and  surname,  and 
ptaee  of  abode,  and  tbe  degree  of  rela- 
tiouhip  or  other  circumstance  of  con- 


nection  between  such  person  and  the 
insme  person,  and  the  true  name,  age, 
place  of  residence,  former  occupation, 
and  tbe  asylum  or  other  place  (if  any) 
in  which  die  insane  person  shall  have 
been  previously  confined,  and  whether 
such  person  shall  have  been  found  lu- 
natic or  of  unsound  mind  under  a  com- 
mission issued  for  that  purpose  by  the 
Lord  Chancellor  or  other  the  person  or 
persons  intrusted  as  aforesaid ;  nor  shall 
any  such  person  be  received  into  any 
such  house  without  a  medical  certificate 
of  two  physicians,  surgeons,  or  apothe- 
caries, in  the  manner  directed  by  this 
act;  and  if  any  person  shall  knowingly 
and  wilfully  receive  any  insane  person, 
or  person  represented  or  alleged  to  be 
insane,  to  be  taken  care  of  or  confined 
in  any  house  licensed  under  this  act, 
without  such  order  and  medical  certifi- 
cate, and  without  making,  within  three 
clear  days  after  the  reception  of  such 
patient,  a  minute  or  entry  in  writing, 
in  a  book  to  be  kept  for  that  purpose, 
according  to  the  form  in  Schedule 
(M.)  annexed  to  this  act,  of  the  true 
name  of  the  patient,  and  also  the 
christian  and  surname,  occupation,  and 
place  of  abode  of  the  person  by  whom 
such  patient  shall  be  brought,  every 
person  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor." 

Sec.  28  enacts,  "  That  every  medi- 
cal certificate  upon  which  any  order 
shall  be  given  for  the  confinement  of 
any  person  (not  a  parish  pauper),  in  a 
house  licensed  under  this  act,  shall  be 
according  to  the  form  in  Schedule  (  C. ) 
annexed  to  this  act,  and  shall  be  signed 
by  two  medical  practitioners,  not  being 
in  partnership,  and  each  of  them  being 
a  physician,  surgeon,  or  apothecary, 
who  shall  have  separately  visited  and 
personally  examined  the  patient  to 
whom  it  relates  not  more  than  seven 
clear  days  previous  to  such  confine- 
ment,   and   such  certificate  shall  be 
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USmittfn^   of  their  reason,  puts  them  in  a  temporary  phrensy ;  our  law 

*^''"*-  looks  upon  this  as  an  afirinravation  of  the  ofience,  rather  *than 

[*26  ]  ^  ^^ 


signed  and  dated  on  the  day  on  which 
he  or  she  shall  have  been  so  examined, 
and  shall  state  that  such  person  is  in- 
sane and  proper  to  be  confined;  and 
every  such  certificate  for  the  confine- 
ment of  any  person  in  a  house  licensed 
under  this  act  shall,  if  the  same  be  not 
signed  by  two  medical  practitioners, 
state  the  special  circumstance  which 
shall  have  prevented  the  patient  being 
visited  by  two  medical  practitioners; 
and  any  patient  may  under  such  special 
circumstance  be  admitted  into  any  such 
house  upon  the  certificate  of  one  me- 
dical practitjoner,  provided  such  certi- 
ficate shall  be  further  signed  by  some 
other  medical  practitioner  within  seven 
days  next  after  the  admission  of  such 
patient  into  any  such  house  as  afore- 
said ;  and  any  person  who  shall,  know- 
ingly and  with  intention  to  deceive, 
sign  any  such  medical  certificate  un- 
truly setting  forth  any  of  the  particu- 
lars required  by  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor:  PrO|> 
vided  always.  That  no  physician,  sur- 
geon, or  apothecary  shall  sign  any  cer- 
tificate of  admission  of  a  patient  to  any 
licensed  house  who  is  wholly  or  partly 
the  proprietor  or  the  regular  profes- 
sional attendant  of  such  licensed  house, 
nor  shall  any  physician,  siHgeon,  or 
apothecary  sign  any  certificate  for  the 
reception  of  a  patient  into  any  such 
house,  of  which  his  father,  son,  brother, 
or  partner  is  wholly  or  in  part  pro- 
prietor or  the  regular  professional  at- 
tendant, on  pain  of  being  deemed  guilty 
of  a  misdemeanor.** 

Sec.  29  enacts,  **  That  no  parish 
pauper  shall  be  received  into  any  house 
licensed  for  the  reception  of  insane  per- 
sons without  an  order  according  to  the 
form  in  Schedule  (D.)  annexed  to  this 
act,  under  the  hand  and  seal  of  one 
justice  of  the  peace,  or  an  order  ao- 
cording  to  the  form  in  Schedule  (E.) 
annexed  to  this  act,  signed  by  the  oA- 


ciating  clergyman  and  one  of  the  over- 
seers  of  the  poor  of  the  parish  to  which 
such  pauper  shall  belong,  and  also  a 
medical  certificate  acccnrding  to  the 
form  in  Schedule  (  F. )  annexed  to  this 
act,  signed  by  one  physician,  surgeon, 
or  apothecary,  that  such  parish  pauper 
is  insane,  and  a  proper  person  to  beoon- 
fined ;  and  if  any  person  shaU  ksow* 
ingly  and  wilfully  receive  any  parish 
pauper  represented  or  alleged  to  be  in- 
sane into  any  licensed  house,  without 
such  order  and  medical  certificate,  every 
person  so  offisnding  shall  be  deemed 
guilty  of  a  misdemeanor.  ** 

Sec.  81  enacts,  "  That  whenever  any 
patient  confined  in  any  house  tioensed 
for  the  reception  of  insane  persons  shall 
be  removed  therefrom,  or  shall  die,  the 
proprietor  or  resident  superintendsnt 
of  such  house  shall,  within  two  dear 
days  next  after  such  removal  or  death, 
transmit  a  written  notice  thereof  to 
the  clerk  of  the  metropolitan  oooi- 
missioners  or  derk  of  the  peace,  ac- 
oordmg  to  the  form  in  Schedule  (H.) 
annexed  to  this  act;  and  in  cases  of 
removal  such  notice  shall  state  by  whom 
removed,  and  in  what  state  of  mhMl 
such  person  shall  have  been  when  re- 
moved, and  (if  vrithin  his  knowledge) 
to  what  place  removed ;  which  notices 
shall  in  like  manner  be  preserved  and 
entered  by  the  derk  of  the  commis- 
sioners or  clerk  of 'the  peace  as  is  re- 
quired in  the  case  of  the  notice  of  the 
admission  of  any  patient  into  such  li- 
censed house ;  and  every  proprietor  or 
resident  superintendant  of  any  sudi 
house,  who  shall  kiymingly  and  wil- 
fully neglect  so  to  do,  shall  be  deemed 
guilty  of  a  misdemeanor.  ** 

By  sec  S^  houses  are  to  be  in- 
spected by  the  commissioners  four 
times  in  the  year  at  least  And  by 
sec  86,  the  visitors  appointed  at  the 
quarter  scssioiiB  shall  visit  houses  three 
times  a  year  at  least;  and  upon  this 
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as  an  excuse  for   any  criminal  misbehaviour.    A  drunkard, 
UJ8  Sir  Edward  Coke  (t\  who  is  voluntarim  damoUf  hath 

(0  Inst.  247. 
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iriqeet,  mc  40  enacts,  **  That  if  the 

proprietor  or  resident  snpermtendant  of 

anj  licensed  bouse  shall  fraudulently 

eoaeesl  or  attempt  to  conceal  any  part 

of  iBch  house  or  premises,  or  any  per- 

m  detained  therein  as  insane,  from  any 

fodi  coDuniasioners  or  visitors,  or  from 

lay  medical  or  other  person  authorized 

mder  the  provisions  of  this  act  to  visit 

and  inspect  any  such  house  and  the 

pabents  confined  therein,  every  person 

M>  i)ftnding  shall  he  deemed  guilty  of 

a  misdemeanor." 

Sec  46  enacts,  **  That  no  person 
(except  he  be  a  guardian  or  relative 
who  does  not  derive  any  profit  from  the 
diarge,  or  a  committee  appointed  by 
the  Lord  Chancellor  or  o^er  the  per- 
lea  or  penoos  intrusted  as  aforesaid,) 
ikall,  under  pain  of  being  deemed 
guilty  of  a  misdemeanor,  receive  to 
board  or  lodge  in  any  house  not  li- 
censed under  this  act,  or  take  the  care 
or  charg#  of  any  insane  person,  without 
irst  having  the  like  order  and  medical 
certificatea  as  are  required  on  the  ad- 
■iasion  of  an  insane  person  (not  being 
apariah  panper  patient)  into  a  licensed 


Sec.  47  enacts,  "  That  every  person 
(except  as  a&vesaid)  who  shall  receive 
to  hoard  or  lodge  in  any  house  not  U- 
eenaed  under  this'act,  or  take  ih»  care 
or  charge  of  any  insane  male  or  female 
person,  shall  within  twdve  calendar 
months  next  after,  if  such  insane  per- 
sons respectively  shall  not  previously 
have  retimed  to  their  own  or  usual 
pboe  of  abode,  transmit  to  the  cleih  of 
the  a:ietropolitan  commissioners  a  copy 
of  such  order  and  medical  certificates, 
sealed,  and  nxkiffsed  '  Private  RetnrB»' 
and  not  to  he  inspected  by  any  person 
except  by  the  said  clerk  mr  other  per- 
SOB  aothoriMd  by  the  Lord  Chancellor 
or  Ui  M^JMtx^  SMP0tary<»f  State  for 


the  Home  Department;  and  every  such 
person  (except  as  aforesaid)  shall  also 
(if  such  insane  male  or  female  person 
shall  not  have  been  removed)  on  the 
first  day  of  January  in  every  succeeding 
year,  or  within  seven  clear  days  afrer, 
transmit   to  such   clerk  a  certificate 
signed  by  two  physicians,  surgeons,  or 
apothecaries,  describing  the  then  actual 
state  of  mind  of  such  insane  person, 
and  to  be  indorsed  *  Private  Return ;  * 
and  all  such  orders,  medical  certifi- 
cates, and  return,  shall  be  preserved  by 
the  said  clerk,  and  shall  be  open  only 
to  the  inspection  of  his  Majesty's  prin- 
cipal Secretary  of  State  for  the  Home 
Department,  and  of  the   Lord   High 
(Canceller  or  other  the  person  or  per- 
sons intrusted  as  aforesaid,  and  of  such 
other  persons  as  shall  be  authorized  to 
inspect  the  same  by  an  order  under 
their  respective  hands  and  seals;  and 
every   person    (except   as    aforesaid) 
who  shall  receive  to  board  or  lodge  in 
any  house  not  licensed  under  this  act, 
or  take  the  care  or  charge  of  any  in- 
sane person  in  any  such  house,  and  who 
shall  omit  to  transmit  such  copies  of 
orders  and  certificates,  shall  be  deemed 
guilty  of  a  misdemeanor;  and  the  clerk 
of  the  metropolitan  commissioners  in 
lunacy,  with  the  sanction  in  writing  of 
his  Miyesty*s  Principal    Secretary  of 
State  for  the   Home  Department,  is 
hereby  required  to  enforce  the  due  exe- 
cution of  this  provision  of  law;  and  he 
shall  be  paid  or  allowed  such  a  sum  of 
money  for  any  proceedings  thereabout 
as  his  Mi^esty's  Principal  Secretary  of 
State  for  the  Home  Department  shall 
think  fit,  and  to  be  charged  upon  the 
contingency  fond  of  the  Home  Office." 
Sec.  5ft,  reciting  *  and  whereas  it  is 
not  intended  by  this  act  to  give  the  pro- 
prietors or  resident  superintendant  of 
any  lioeused  house,  or  any  other  person 
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no  privilege  thereby ;  but  what  hurt  or  ill  soever  he  doth 
his  drunkenness  doth  aggravate  it:  nam  omne  crimen 
ebrietoif  et  incendit,  et  detegit  (t?).  It  hath  been  observed, 
that  the  real  use  of  strong  liquors^  and  the  abuse  of  them  by 
drinking  to  excess,  depend  much  upon  the  temperature  of 
the  climate  in  which  we  live.  The  same  indulgence,  which 
may  be  necessary  to  make  the  blood  move  in  Norway,  would 
make  an  Italian  mad.  A  German  therefore,  says  the  presi- 
dent Montesquieu  (m),  drinks  through  custom,  founded  upon 
constitutional  necessity ;  a  Spaniard  drinks  through  choice, 
or  out  of  the  mere  wantonness  of  luxury :  and  drunkenness, 
he  adds,  ought  to  be  more  severely  punished,  where  it  makes 
men  mischievous  and  mad,  as  in  Spain  and  Italy,  than  where 
it  only  renders  them  stupid  and  heavy,  as  in  Germany  and 
more  northern  countries.  And  accordingly,  in  the  warmer  cli- 
mate of  Greece,  a  law  of  Pittacus  enacted,  *^  that  he  who 
committed  a  crime,  when  drunk,  should  receive  a  double  pu- 
nishment; one  for  the  crime  itself,  and  the  other  for  the 
ebriety  which  prompted  him  to  commit  it  (w)."  The  Roman 
law  indeed  made  great  allowances  for  this  vice :  **per  vinum 
delapsis  capitalis  posna  remittitur  (x)."     But  the   law  of 

(v)  [For  dnmkenness  incites,  and  at  (x)  Ff.  49,  16,  6.      [Capital  pu- 

thesame  time  detects  every  crime.-ED.]  nishment  is  not  inflicted  upon  tluMC 

(u)  Sp.  L.  b.  14,  c.  10.  who  are  prompted  to  crime  by  drunk- 

{w)  Puff.  L.  of  N.  b.  8,  c.  3.  enness Ed.] 


concerned  in  confining  any  of  his  Ma- 
jesty^s  subjects,  any  new  justification 
from  their  being  able  to  prove  that  the 
person  so  confined  has  been  sent  there 
by  such  order  and  upon  such  medical 
certificates  as  are  required  by  this  act ; ' 
enacts,  "  That  in  all  proceedings  which 
shall  be  had  under  his  Majesty^s  writ  of 
habtat  eorfmi,  and  in  all  indictments, 
informations,  and  actions,  and  other 
proceedings  that  shall  be  preferred  or 
brought  against  any  person  for  con- 
fining or  ilUtreating  any  of  his  Ma- 
jesty's subjects,  insane,  or  represented 
or  alleged  to  be  insane,  the  parties 
complained  of  shall  be  obliged  to  justify 
their  proceedings  according  to  the 
course  of  the  common  law,  in  the  same 
manner  as  if  this  act  had  not  been 
made." 

Sec.  59  enacts,  "  That  it  shall  not 


be  lawful  for  any  person  whomsoever  to 
commence,  prosecute,  enter,  file,  or  pre- 
fer any  action,  bill,  plaint,  information, 
or  indictment,  against  any  person,  under 
or  by  virtue  of  Uiis  act,  unless  the  sane 
be  commenced,  proaeeuted,  entered, 
filed,  or  preferred,  by  order  of  the  said 
metropolitan  commissioners  at  tome  one 
of  their  meetings,  or  by  the  justiees  «t 
their  general  quarter  seiiions,  .wHfain 
their  respective  jurisdictions^  or  as  ie 
otherwise  directed  by  this  act." 

And  by  sec.  61,  **  every  offimoe 
under  this  act  (except  such  aa  are  coa^' 
mitted  within  the  jurisdiction  of  the 
metropolitan  commissioners,  or  such  as 
are  punishable  by  summary  conviction)^ 
shall  be  by  indictment  preferred  to  « 
grand  jury  at  the  assises  to  be  held  in 
and  for  the  county  where  the  oflfence 
shall  have  been  committed.*' 
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Bngkuidy  considering  hovr  easy  it  is  to  counterfeit  this 
excuse,  and  how  weak  an  excuse  it  is^  (though  real,)  will 
not  sufifer  any  man  thus  to  privilege  one  crime  by  ano- 
ther (y)  (5). 

IV.  A  fourth  deficiency  of  will,  is  where  a  man  commits  Miafortaiie  an 
an  onlawnil  act  by  mttfortune  or  chance^  and  not  by  design,  cuer  conae. 
Here  the  will  observes  a  total  neutrality,  and  does  not  co-iawfoiact: 
operate  with   the  deed ;    which  therefore  wants  one  main  an  unlawful 
ingredient  of  a  crime.     Of  this  when  it  affects  the  life  of 
another,  we  shall  find  more  occasion  to  speak  hereafter ;  at 
present  only   observing,   that    if   any    accidental    mischief 
^happens  to  follow  from  the  performance  of  a  lawful  act,  the      [*S7  ] 
party  stands  excused  from  all  guilt :  but  if  a  man  be  doing 

any  thing  unlawful^  and  a  consequence  ensues  which  he  did 
not  foresee  or  intend,  as  the  death  of  a  man  or  the  like,  his 
want  of  foresight  shall  be  no  excuse ;  for,  being  guilty  of 
one  ofifence,  in  doing  antecedently  what  is  in  itself  unlawful, 
he  is  criminally  guilty  of  whatever  consequence  may  follow 
the  first  misbehaviour  {z)  (6). 

V.  Fifthly,  ignorance,  or  mistake,  is  another   defect   ofl8;noranceof 

J '     o  '  '  fuct  an  excose 

will ;  when  a  man,  intending  to  do  a  lawful  act,  does  that  for  crime  but 

not  ignorance  of 

which  is  unlawftil.     For  here  the  deed  and  the  will  acting  li^w:  aii  persons 

are  bound*  and 

separately,  there  is  not  that  conjunction  between  them  which  therefore  pre. 

.  t,  .     .      ,  T»  1  •  sumedtoknow 

18  necessary  to  form  a  cnminai  act.     But  this  must  be  antheiaw. 


(y)  Pkmd,  19. 


(«)  1  Hal.  P.  C.  39. 


(6)  He  who  is  guilty  of  any  crime 
whiiever,  tfaraag^  kit  voluntary  dnmk- 
diaU  be  poiuBhed  for  it  as 
if  he  had  been  sober;  1  Hawk. 
1,  f  &  Bvt,  thoagh  voluntary 
cannot  esnue  the  oom- 
e£  crime,  yet  where,  as  upon  a 
chnife  of  anvder,  the  material  ques- 
tiM  ia  whether  «i  act  ww  preme- 
ditated, or  dmm  only  from  sadden  heat 
and  impnlte,  the  fact  of  the  party 
ba«g  Itpiiicated  baa  been  held  a  cb- 
iper  to  be  taken  into 
Bmx  v.  GrindUy^  1 
&  There  are  several  Acts  in 
btiag,  imaded  for  the  sappression  of 
iaiiiiisanti,  Hi'p*«"g  certain  penal- 
ties  fcr  the  offmce  of  drunkenness, 
VOL.  IV. 


which  are  increased  in  a  twofold  ratio 
upon  a  repetition  of  the  ofience ;  see 
34  Edw.  HL  c.  1 ;  4  Jac  I.  c.  5; 
21  Jac.  L  c.  7;  22  Geo.  IL  c.  33; 
2  H.  P.  C.  136 ;  post  64. 

(6)  But  a  very  important  distinc- 
tion is  made  in  such  cases,  vi%,  wheAer 
the  unlawful  act  is  also  in  its  original 
nature  wrong  and  mischievous ;  for  a 
person  is  not  answerable  for  the  inci- 
dental consequences  of  an  unlawful 
act,  which  is  merely  a  malum  prohibi- 
tum; as  where  any  unfortunate  acci- 
dent happens  from  an  unqualified  per- 
son  being  in  pursuit  of  game,  he  is 
amenable  only  to  the  same  extent  as  a 
man  duly  qualified;  Post  259;  I  Hale, 
P.  C.  475 Cii. 
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Ignorance  or  mistake  of  fact,  and  not  an  error  in  point  of  law. 
As  if  a  man,  intending  to  kill  a  thief  or  housebreaker  in  his 
own  house,  by  mistake  kills  one  of  his  own  family,  this  is  no 
criminal  action  (a) :  but,  if  a  man  thinks  he  has  a  right  to 
kill  a  person  excommunicated  or  outlawed,  wherever  he 
meets  him,  and  does  so ;  this  is  wilful  murder.  For  a  mis- 
take in  point  of  law,  which  every  person  of  discretion  not 
only  may,  but  is  bound  and  presumed  to  know,  is  in  criminal 
cases  no  sort  of  defence.  Tgnonmtia  juris,  quod  quisque 
tenetur  scire,  neminem  excusat  (7)>  is  as  well  the  maxim  of 
our  own  law  (6),  as  it  was  of  the  Roman  (c). 


(a)  Cro.  Car.  538. 


(6)  Plowd.  34a 


(c)  Ff.  22,  6,  9. 


(7)  •*  IgDorance  of  the  law,  which 
every  man  is  bound  to  know,  excuses 
no  num."  But  this  general  rule  is  not 
without  exceptions.  In  R§j:  v.  Bailey, 
R.  &  R.  C.  C.  1,  the  prisoner  was 
indicted  for  maliciously  shooting ;  the 
offence  was  within  a  few  weeks  after 
the  30  Geo.  III.  c.  37  passed,  and 
before  notice  of  it  could  have  reached 
the  place  where  the  offence  was  com- 
mitted. The  judges  thought,  that  he 
could  not  have  been  tried,  if  the  Act 
had  not  passed ;  and  that,  as  he  could 
not  have  known  of  the  Act,  he  ought 
to  be  pardoned.  In  Anstee  v.  Liley, 
I  Man.  &  Ry.  564,  where  it  was  urged 
in  excuse  for  the  defendant  not  having 
pleaded  in  a  particular  mode  pre>- 
scribed  by  an  Act  of  Parliament,  that 
he  was  ignorant  of  the  Act  a^  the  time, 
it  is  said,  page  566,  note  (J),  "  The 
defendant  was  not  ignorant  of  the  fact 
of  the  residence  within  the  liberty,  and 
his  ignorance  of  the  statute,  which  is 
declared  (sect  24)  to  be  a  public  act, 
would  not  avail  him;  for  ignorant ia 
Ugis  neminem  excusat ;  Bilhie  v.  Lum- 
ley,  2  East,  471 ;  Williams  v.  Bartho- 
hmew,  1  B.  &  P.  322;  Stevens  v. 
Lynch,  12  East,  38 ;  East  India  C^mi- 
pany  v.  TriUon,  5  D.  &  R.  214;  3  B. 
&  C.  280,  290.  This  rule  is  bor- 
rowed from  the  civil  law,  (D.  lib.  22, 
tit.    6,)    without,   however,   adopting 


with  it  those  equitable  modifications  by 
which  the  rule  was  originally  accom- 
panied, some  of  which  it  may  be  proper 
to  state.  "  Juris  ignorantia  non  pro* 
dest  adquirere  voUntibus,  suum  veto 
petentibus  non  noeet,**  ignorance  of  the 
law  does  not  avail  those  who  attempt 
to  take  to  themselves  the  property  of 
others,  but  neither  does  it  prejudice 
those  who  seek  only  to  recover  their 
own;  D.  22,  6,  7;  or,  as  it  ia  ex- 
pressed by  the  commentators,  **  Juris 
error,  ubi  de  damno  evitando  agitur, 
non  nocet :  ubi  de  lucro  captando, 
nocet:  error  facti  neutra  casu  nocet" 
**  Minoribus  25  annisjus  ignorare  per- 
miesum  est :  quod  et  in  fatminis  in  qui- 
busdam  eausis  propter  sexus  tn/Smuto* 
tern  dicitur ;  et  idea,  sicubi  wm  est 
delictum,  sed  juris  ignorantia,  non 
Ueduntur:'*  Error  in  law,  where  it  is 
committed  in  the  endeavour  to  avoid  a 
loss,  does  not  prejudice ;  where,  in  the 
attempt  improperly  to  acquire  gain,  it 
does.  Persons  under  the  age  of  twen- 
ty-five years  may  be  supposed  to  be 
ignorant  of  the  law ;  the  same  may,  in 
some  instances,  be  said  of  females,  oo 
account  of  the  weakness  of-  their  sex : 
and,  therefore,  wherever  they  act,  dot 
from  a  wicked  motive,  but  in  ignorance 
of  the  law,  they  arc  excused ;  D.,  23, 
6,  9.  And  see  Pothier,  Traite  de 
r Action,    Condictio    indebiti,   part   2, 
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VI.  A  sixth  species  of  defect  of  will  is  that  arising  from  compuiBion,  or 
campulnoH  and  inevitable  neceuity.  These  are  a  constraint  com  for  crime. 
upon  the  will,  whereby  a  man  is  urged  to  do  that  which  his 
judgment  disapproves ;  and  which,  it  is  to  be  presumed^  his 
will  (if  left  to  itself)  would  reject  As  punishments  are  there* 
fore  only  inflicted  for  the  abuse  of  that  free  will  which  God 
has  given  to  man,  it  is  highly  just  and  equitable  that  a  man 
should  be  excused  for  those  acts  which  are  done  through 
unavoidable  force  and  compulsion. 

^1.  Of  this  nature,  in  the  first  place,  is  the  obligation  of     [*28  ] 
civil  suhjeetiony  whereby  the  inferior  is  constrained  by  the  8°ch  oampQi. 
superior  to  act  contrary  to  what  his  own  reason  and  inclina-  eivuntiifeciioni 
tion  would  suggest :  as  when  a  legislator  establishes  iniquity  utureorertho 
by  a  law,  and  commands  the  subject  to  do  an  act  contrary  to 
religion  or  sound  morality.     How  far  this  excuse  will  be 
admitted  in  foro  comcientice^  or  whether  the  inferior  in  this 
case  is  not  bound  to  'obey  the  divine,  rather  than  the  human 
law,  it  is  not  my  business  to  decide ;  though  the  question  I  be- 
lieve, among  the  casuists,  will  hardly  bear  a  doubt.     But, 
however  that  may  be,  obedience  to  the  laws  in  being  is  un- 
doubtedly a  sufficient  extenuation  of  civil  guilt  before  the 
municipal  tribunal.      The  sheriff,  who  burnt  Latimer  and 
Ridley,  in  the  bigotted  days  of  Queen  Mary,  was  not  liable 
to  punishment  from  Elizabeth,  for  executing  so  horrid  an 
office ;  being  justified  by  the  commands  of  that  magistracy, 
which  endeavoured  to  restore  superstition  under  the  holy 
auspices  of  its  merciless  sister,  persecution. 

As  to  persons  in  private  relations :   the  principal  case,  or.  as  by  the 
where  constraint  ot  a  superior  is  allowed  as  an  excuse  for  the  wife,  with 
criminal  misconduct,  is  with  regard  to  the  matrimonial  sub-  tiont. 
jection  of  the  wife  to  her  husband :   for  neither  a  son  nor  a 
servant  are  excused  for  the  commission  of  any  crime  whether 
capital  or  otherwise,  by  the  command  or  coercion  of  the 


MC    %   art   a.      In   Vernon's  cue,  have  taken  her  to  the  ordinary  or  the 

Bfjch.  90  Hen.  VIL  fo.  2,  pL  4,  the  metropolitan ;  but  the  plea  was  held 

defendants  Jnittfied  taking  away  the  good,  "/(»r  perhaps  they  had  not  kiuno* 

'*s  wile,   on  the  ground  that  /ec/ge  of  t^  <au;  as  to  where  the  divorce 


tWj  were  aooowipanying  her  to  West-      should  be  sued."     And  see  Manser's 
r,  to  sue  for  a  divorce  in  case  of     case,  2  Co.  Rep.  4 ;    Doctor  and  Stu- 


It   was  ol:(jectcd  to      dent,  book  %  cap.  46,  47  ;   Rirhhom  v. 
the  plea,  tluit  the  defendants  ought  to      Le  Maitre,  2  WiU.  :)G8." 

D   » 
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parent  or  master  (d) ;  though  in  some  cases  the  command  or 
authority  of  the  husband,  either  express  or  implied,  will 
privilege  the  wife  from  punishment,  even  for  capital 
offences.  And  therefore  if  a  woman  commit  theft,  burglary, 
or  other  civil  offences  against  the  laws  of  society,  by  the 
coercion  of  her  husband ;  or  even  in  his  company,  which  the 
law  construes  a  coercion ;  she  is  not  guilty  of  any  crime ; 
being  considered  as  acting  by  compulsion  and  not  of  her 
own  will  (e)  (8).  Which  doctrine  is  at  least  a  thousand 
years  old  in  this  kingdom,  being  to  be  found  among  the  laws 
of  King  *Ina  the  West  Saxon  (/).  And  it  appears  that) 
among  the  northern  nations  on  the  continent,  this  privilege 
extended  to  any  woman  transgressing  in  concert  with  a  man, 
and  to  any  servant  that  committed  a  joint  offence  with  a  free- 
man ;  the  male  or  freeman  only  was  punished,  die  female  or 
slave  dismissed ;  "  proculduhio  quod  aUerum  libertas,  alte" 
rum  necessitas  impelleret   (^).".    But  (besides  that  in   our 


(</)  1  Hawk.  P.  C.  3. 

(e)  1  Hal.  P.  C.  45. 

(f)  Cap.  57. 

(g)  Stiernh  dejure  Sucon.  \.  %  c.  4. 


— From  the  probability  that  freedom 
actuated  the  one,  and  necessity  the 
other. 


(8)  The  wife  is  not  treated  as  an 
accessary  to  a  felony  for  receiving  her 
husband  who  has  been  guilty  of  it, 
though,  on  the  contrary,  it  appears  the 
husband  would  be  for  receiving  his 
wife;  H.  P.  C.  vol.  1,  §  10,  1  Hale, 
44.  A  wife  cannot  commit  larceny  in 
the  presence  of  her  husband,  for  it  is 
deemed  his  coercion,  and  not  her  volun- 
tary act;  yet,  if  she  do  it  in  his  ab- 
sence, and  by  his  mere  command,  she 
is  then  punishable  as  if  she  were  sole, 
and  the  husband,  it  is  said,  may  be  ac- 
cessary to  the  wife;    Anon.   2  East, 

P.  C.  550. 

A  wife,  by  her  husband's  order  and 

procuration,  but  in  his  absence,  know- 
ingly uttered  a  forged  order  and  cer- 
tificate  for  the  payment  of  prize-money ; 
held,  that  the  presumption  of  coercion 
did  not  arise,  and  that  the  wife  might 
be  convicted  of  uttering,  and  the  hus- 
band of  procuring;  Rex  v.  Morris, 
R.  &  R.  C.  C.  270. 
On  an  indictment  against  a  married 


woman  for  falsely  swearing  herself  to 
be  next  of  kin,  and  procuring  adminis- 
tration, she  may  be  found  guilty,  al- 
though her  husband  was  present  when 
she  took  the  oath;  Rex  v.  Dkk»,  I 
Russ.  16. 

But  she  cannot  be  guilty  of  any 
breach  of  duty,  in  neglecting  to  pro- 
vide her  husband's  apprentice  with  ne- 
cessaries, whereby  he  died ;  for  in  such 
a  case  she  is  considered  only  as  the 
servant  of  her  husband ;  Rtx  v.  Squirt, 
Ibid. 

When  a  crime  has  been  completed 
by  the  wife  in  the  absence  of  the  hus- 
band, no  subsequent  act  of  his  can  be 
referred  to  what  was  then  done ;  R§x 
V.  Hughes,  1  Russ.  18. 

Husband  and  wife  were  jointly  in- 
dicted for  receiving  stolen  goods,  and 
were  both  convicted.  It  was  held,  that 
as  the  charge  against  both  was  joint, 
and  it  was  not  left  to  the  jury  to  say 
whether  the  wife  received  the  goods  in 
the  absence  of  her  husband,  her  con- 
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ih  IB  a  Stranger  to  slavery,  no  impunity  is  given  to 
who  are  as  much  free  agents  as  their  masters)  even 
rard  to  inrives,  this  rule  admits  of  an  exception  in 
hat  are  mala  in  se^  and  prohibited  by  the  kiw  of 
Bfl  murder  and  the  like  (9) :  not  only  because  these 
i  deeper  dye ;  but  also^  since  in  a  state  of  nature  no 
A  subjection  to  another,  it  would  be  unreasonable  to 
an  ofifender  from  the  punishment  due  to  natural 
by  the  refinements  and  subordinations  of  civil  so- 
In  treason  also,  (the  highest  crime  which  a  member 
eiy  can,  as  such,  be  guilty  of,)  no  plea  of  coverture 
scuse  the  wife ;  no  presumption  of  the  husband's 
m  shall  extenuate  her  guilt  (h) :  as  well  because  of  the 
ness  and  dangerous  consequence  of  the  crime  itself,  as 
e  the  husband,  having  broken  through  the  most  sacred 
social  community  by  rebellion  against  the  state,  has  no 

0  that  obe<Uence  from  a  wife,  which  he  himself  as  a 
t  has  forgotten  to  pay.  In  inferior  misdemesnors  also, 
ay  remark  another  exception ;  that  a  wife  may  be  in- 

1  and  set  in  the  pillory  with  her  husband,  for  keeping  a 
el ;  for  this  is   an  ofience  touching  the  domestic  eco- 

or  government  of  the  house,  in  which  the  wife  has  a 
ipal  share ;  and  is  also  such  an  offence  as  the  law  pre- 
I  to  be  generally  conducted  by  the  intrigues  of  the 
ie  sex  (f)  (10).  And  in  all  cases,  where  the  wife  ofiends 
!,  without  the  company  or  coercion  of  her  husband,  she 
sponsible  for  her  offence,  as  much  as  any  feme-sole. 
«  Another  species  of  compulsion  or  necessity  is  what  our 


[♦30 


(*)  1  Hal.  P.  C.  47. 


(i)  1  Hawk.  P.  C.  2,  a 


I    was  wrong;   Kei    v.    Archevt 

If.  c.  a  14a 

id  evidaice  of  the  marriage  need 
I  givMi :  oohalMtatkm  and  repu- 
n»  asfident;  Rexy.  Atkinum, 
1.90. 

:  if  u  WMD  and  woman  are  jointly 
fA,  the  ktter  as  a  single  woman, 
91  nficieiit  to  entitle  her  to  an 
tdfOa  tke  gnmnd  of  coercion,  to 
that  bo€b  <;ommitted  the  offence 
,  nd  that  she  had  lived  with  the 
and  was  reputed  his 


wife :  evidence  must  be  given  to  wMy 
the  jury  that  the  prisoners  were  in  fact 
married,  though  it  is  not  necessary  to 
prove  the  actual  marriage  according  to 
the  strict  rules  of  law ;  Rex  v.  Ilassell, 
2  C.  &  P.  484.  And  see  Hex  v.  Knight, 
1  C.  &  P.  116. 

(9)  The  law  seems  to  protect  the 
wife  in  all  felonies  committed  by  her 
in  company  with  her  husband,  except 
murder  and  manslaughter ;  1  Hal. 
P.  C.  47— Cii. 

(10)  According   to  the  prevailing 
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Sach  compul- 
sion may  be  by 
tfuresc  jter  mi- 
fMu:  as,  by  the 
enemy  in  time 
of  rebellion. 


law  calls  duress  per  minas  (J);  or  threats  and  menaces, 
which  induce  a  fear  of  death  or  other  bodily  harm,  and 
which  take  away  for  that  reason  the  guilt  of  many  crimes 
and  misdemesnors  ;  at  least  before  the  human  tribunal.  But 
then  that  fear,  which  compels  a  man  to  do  an  unwarrantable 
action,  ought  to  be  just  and  well  grounded ;  such,  "  qui 
cadere  possit  in  virum  constantem^  non  timidum  et  meticU' 
losum  (A),"  as,  Bracton  expresses  it  (/),  in  the  words  of  the 
civil  law  (w»).  Therefore,  in  time  of  war  or  rebellion,  a  man 
may  be  justified  in  doing  many  treasonable  acts  by  compul- 
sion of  the  enemy  or  rebels,  which  would  admit  of  no  excuse 
in  the  time  of  peace  (n)  (11),  This  however  seems  only,  or 
at  least  principally,  to  hold  as  to  positive  crimes,  so  created 
by  the  laws  of  society ;  and  which  therefore  society  may 
excuse ;  but  not  as  to  natural  offences  so  declared  by  the 
law  of  God,  wherein  human  magistrates  are  only  the  execu- 
tioners of  Divine  punishment.  And  therefore  though  a  man 
be  violently  assaulted,  and  hath  no  other  possible  means  of 
escaping  death,  but  by  killing  an  innocent  person :  this  fear 
and  force  shall  not  acquit  him  of  murder;  for  he  ought 
rather  to  die  himself,  than  escape  by  the  murder  of  an  inno- 
cent (o).  But  in  such  a  case  he  is  permitted  to  kill  the  as- 
sailant; for  there  the  law  of  nature,  and  self-defence  its 
primary  canon,  have  made  him  his  own  protector. 


(J)  See  vol.  i.  page  131. 

(/c)  Such  as  may  be  supposed  to 
actuate  a  man  of  firm  mind,  not  a 
timid  or  weak  minded  man. 


(0  L.  2,  f.  16. 
(m)  Ff.  4,  2,  5,  &  6. 
(n)  1  Hal.  P.  C.  50. 
(o)  lb.  51. 


opinion,  it  seems  that  the  wife  may  be 
found  guilty  with  the  husband,  in  all 
misdemeafuirt ;  1  Hawk.  P.  C.  c.  1, 
§  12;  10  Mod.  6a 

(11)  An  apprehension,  though  ever 
80  well  grounded,  of  having  property 
wasted  or  destroyed,  or  of  suffering 
any  other  mischief  not  endangering  the 
person,  will  afford  no  excuse  for  join- 
ing or  continuing  with  rebels ;  Eex  v. 
M'Growiher,  1  East,  P.  C.  71  :  though 
it  is  otherwise  if  the  party  join  from 
fear  of  death,  or  by  compulsiou ;  Uei 
V.  Gordon,  lb. 


On  an  indictment  on  7  &  B  Geo.  4, 
c.  dO,  §  4,  for  breaking  a  thrashing 
machine,  the  judge  allowed  a  witness 
to  be  asked  whether  the  mob,  by  whom 
the  machine  was  broken,  did  not  com- 
pel persons  to  join  them,  and  then 
compel  each  person  to  give  one  blow 
to  the  machine  ;  and  also  whether,  at 
the  time  when  the  prisoner  and  him- 
self were  compelled  to  join  the  mob, 
they  did  not  agree  to  leave  them  as 
soon  as  they  could ;  Eex  v.  Crutch  lev* 
5  C.  &  P.  183. 

And  see  Fost.  14,  216. 


CAPABL.E    OF    COMIIITTINO   CRIMES. 

8.  There  is    a    third    species  of  necessity,  which  may  be  ex^^ii 
jistiniEuished  from  the  actual  compulsion  of  external  force  or  fu^JJ^'^ 
fcir;  bdng  the    result   of  reason  and  reflection,  which  act^^"^^"» 
vpon  and  ooastrain  a  man's  will,  and  oblige  him  to  do  an 
icdoQ,  which   iiv^ithout  such  obligation  would  be  criminal. 
And  that  is,  when    a   man  has  his  choice  of  two  evils  set 
before  him,  and»  heing  under  a  necessity  of  choosing  one,  he 
cbooses  the  Meast   pernicious  of  the  two.     Here  the  will      \*3] 
cannot  be  said   freely  to  exert  itself,  being  rather  passive, 
than  active  ;  or,  if  active,  it  is  rather  in  rejecting  the  greater 
eril  than  in  choosing  the  less.     Of  this  sort  is  that  necessity, 
wbere  a  man  by  the  commandment  of  the  law  is  bound  to 
arrest  another   for  any  capital  oflfence,  or  to  disperse  a  riot, 
and  resistance  is  made  to  his  authority :  it  is  here  justifiable 
and  even  necessary  to  beat,  to  wound,  or  perhaps  to  kill  the 
(^fenders,  rather  than  permit  the  murderer  to  escape,  or  the 
riot  to  continue.     For  the  preservation  of  the  peace  of  the 
kingdom,  and   the   apprehending  of  notorious   malefactors, 
are  of  the  utmost  consequence  to  the  public  :  and  therefore 
excuse  tlie  felony,  which  the  killing  would  otherwise  amount 
to  (p). 

4^  There  is  yet  another  case  of  necessity,  which  has  occa-  Ncccssit) 
sioned  great  speculation  among  the  writers  upon  general  law;  ger,  noe 
viz.  whether  a  man  in  extreme  want  of  food  or  clothing  may  doctrine  • 
justify  stealing  either,  to  relieve  his  present  necessities  ?  And  jostifled  c 
this  both  (Jrotius  (q)  and  Puffendorf  (r),  together  with  many  ^'^"*^**'^*^ 
other  of  the  foreign  jurists,  hold  in  the  affirmative ;  main- 
taining by  many  ingenious,  humane,  and  plausible  reasons, 
that  in  such  cases  the  community  of  goods  by  a  kind  of  tacit 
concession  of  society  is  revived.     And  some  even  of  our  own 
lawyers  have  held  the  same  («),   though  it  seems  to  be  an 
unwarranted  doctrine,  borrowed  from  the  notions  of  some 
civilians :  at  least  it  is  now  antiquated,  the  law  of  England 
admitting  no  such  excuse  at  present  (t).     And  this  its  doc- 
trine is  agreeable  not  only  to  the  sentiments  of  many  of  the 
wisest  ancients,  particularly  Cicero  (t?),  who  hold  that  '^  nuum 
ewique  incommodum  ferendum  est,  potius  quam  de  alierius 
commodis  detrahendum  {u) ;  but  also  to  the  Jewish  law,  as 

(p)  I  Hal.  P.  C.  5a  (»)  De  Off.  1.  3,  c.  5. 

(V)  De  jure  b.  &  p.  1.  2,  c.  2.  (u)  That  every  man  must  bear  his 

(r)  L.  of  Nat.  &  N.  1,  2,  c.  6.  own  losses,  rather  than  infringe  upon 

(«>  Britton,  c.  10.     Mirr.  c.  4,  §  16.  the  privileges  of  another. 

(0  1  Hal.  P.  C.  54. 
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certified  by  King  Solomon  himself  (w) :  "  if  a  thief  steal  to 
[*82  ]      satisfy  his  soul  when  he  is  hungry,  he  shall  restore  ♦seven- 
fold, and  shall  give  all  the  substance  of  his  house  :**  which 
was  the  ordinary  punishment  for  theft  in  that  kingdom.    And 
this  is  founded  upon  the  highest  reason:  for  men's    pro- 
perties would  be  under  a  strange  insecurity,  if  liable  to  be 
invaded  according  to  the  wants  of  others,  of  which  wants  no 
man  can  possibly  be  an  adequate  judge,  but  the  party  him- 
self who  pleads  them.      In  this  country  especially,    there 
would  be  a  peculiar  impropriety  in  admitting  so  dubious  an 
excuse  :  for  by  our  laws  such  sufficient  provision  is  made  for 
the  poor  by  the  power  of  the  civil  magistrate,  that  it  is  im- 
possible that  the  most  needy  stranger  should  ever  be  reduced 
to  the  necessity  of  thieving  to  support  nature.     This  case  of 
a  stranger  is,  by  the  way,    the  strongest  instance  put  by 
Baron  Puffendorf,  and  whereon  he  builds  his  principal  argu- 
ments :  which,  however  they  may  hold  upon  the  continent, 
where  the  parsimonious  industry  of  the  natives  orders  every 
one  to  work  or  starve,  yet  must  lose  all  their  weight  and  effi- 
cacy in  England,  where  charity  is  reduced  to  a  system,  and 
interwoven  in  our  very  constitution.      Therefore  our  laws 
ought  by  no  means  to  be  taxed  with  being  unmerciful,  for 
denying  this  privilege  to  the  necessitous;  especially  when 
we  consider,  that  the  king,  on  the  representation  of  his  mi- 
nisters of  justice,  hath  a  power  to  soften  the  law,  and  to 
extend  mercy  in  cases  of  peculiar  hardship.     An  advantage 
which  is  wanting  in  many  states,  particularly  those  which  are 
democratical :   and  these  have  in  its  stead  introduced  and 
adopted,  in  the  body  of  the  law  itself,  a  multitude  of  circum- 
stances tending  to  alleviate  its  rigour.      But  the  founders 
of  our  constitution  thought  it  better  to  vest  in  the  crown 
the  power  of  pardoning    particular  objects  of  compassion, 
than  to  countenance  and  establish  theft  by  one  general  undis- 
tininiishinfic  l^w. 
ca^ieof  doing      VII.  To  thcse  Several  cases,  in  which  the  incapacity  of 
JhSfpwo?^*  committing  crimes  arises  from  a  deficiency  of  the  will,  we 
may  add  one  more,  in  which  the  law  supposes  an  incapacity 
of  doing  wrong,  from  the  excellence  and  perfection  of  the 
[*33  ]      ♦person ;  which  extend  as  well  to  the  will  as  to  the  other 
qualities  of  his  mind.     I  mean  the  case  of  the  king ;  who, 

(w)  Prov.  vi.  30. 


gative. 
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by  virtue  of  his  royal  prerogative,  is  not  under  the  coercive 
power  of  the  law  (x) ;  which  will  not  suppose  him  capable  of 
cominitting  a  fblly^  much  less  a  crime.  We  are  therefoore^ 
out  of  reverence  and  decency,  to  forbear  any  idle  inquiries, 
of  what  would  be  the  consequence  if  the  king  were  to  act 
thus  and  thus :  since  the  law  deems  so  highly  of  his  wisdom 
and  virtue*  as  not  even  to  presume  it  possible  for  him  to  do 
any  thing  inconsistent  with  his  station  and  dignity;  and 
therefore  has  made  no  provision  to  remedy  such  a  grievance. 
But  of  this  sufficient  was  said  in  a  former  volume  (^)^  to 
which  I  must  refer  the  reader. 

(x)  1  Hal.  P.  C.  44.  (y)  Book  I.  ch.  7,  page  244. 
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CHAPTER  III. 


OF   PRINCIPALS   AND   ACCESSARIES. 


The  degrees  of 
guilt  In  crimi- 
nals.     1.   As 
principals.     9. 
As  accessaries. 


iMncipalsare 
of  two  degrees. 

1 .  He  who 
commits  the  act. 

2.  He  who  is 
present  aiding 
in  the  commis- 
sion of  it.    Such 
presence  may  be 
actual  or  con- 
structiTe. 


It  having  been  shewn  in  the  preceding  chapter  what  persons 
are,  or  are  not,  upon  account  of  their  situation  and  cir- 
cumstances, capable  of  committing  crimes,  we  are  next  to 
make  a  few  remarks  on  the  different  degrees  of  guilt  among 
persons  that  are  capable  of  offending ;  viz.  as  principal,  and 
as  accessary. 

I.  A  man  may  be  principal  in  an  offence  in  two  degrees. 
A  principal,  in  the  first  degree,  is  he  that  is  the  actor,  or 
absolute  perpetrator  of  the  crime ;  and,  in  the  second  degree, 
he  is  who  is  present,  aiding,  and  abetting  the  fact  to  be 
done  (a)  (1).  Which  presence  need  not  always  be  an  actual 
immediate  standing  by,  within  sight  or  hearing  of  the  fact ; 
but  there  may  be  also  a  constructive  presence,  as  when  one 
commits  a  robbery  or  murder,  and  another  keeps  watch  or 
guard  at  some  convenient  distance  (d).  And  this  rule  hath 
also  other  exceptions :  for,  in  case  of  murder  by  poisoning, 
a  man  may  be  a  principal  felon,  by  preparing  and  laying  the 
poison,  or  persuading  another  to  drink  it  (c)  who  is  ignorant 
of  its  poisonous  quality  (d)y  or  giving  it  to  him  for  that 
purpose ;  and  yet  not  administer  it  himself,  nor  be  present 
when  the  very  deed  of  poisoning  is  committed  (e)  (JsJ).  And 
the   same   reasoning   will  hold,  with    regard  to  other  mur- 


(a)  1  Hal.  P.  C.  615. 

(b)  Foster,  350. 

(c)  Kel.  52. 


{d)  Foster,  349. 
(e)  3  Inst  138. 


(1)  But,  if  a  person  be  actually 
present,  and  aiding  and  abetting,  he 
cannot  be  indicted  as  an  accessary ;  1 
Leach,  515;  3  P.  W.  476;  1  Chit. 
C.  L.  262 ;  2  Hawk.  P.  C.  438. 

(2)  If  one  hire  another  to  lay  poi- 
son in  order  to  kill  a  third,  and  he 
take   it  and   die,  the  party   hired  is 


guilty,  though  absent,  as  principal, 
and  the  contriver  as  accessary ;  but,  jf 
the  latter  were  present  at  the  laying 
or  disposing  of  the  poison,  both  would 
be  principals;  1  Hale,  616;  Com. 
Dig.  Justices  T.  1  ;  1  Chit  C.  L. 
262.  A  person  waiting  outside  of  a 
house  to  receive  goods,  which  a  con- 
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ders  committed  in  the  absence  *of  the  murderer,  by  means 
which  he   had    prepared   beforehand,   and  which  probably 
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federate  b  stealing  in  the  house,  if  a 
principal;   Rex  ▼.   Otc«n,  1  R.  &  M. 
C  C.  96.     If  sereral  are  coocenied  in 
priTately  stealing  in  a  shop,  some  in 
the  shop,  and  some  out,  and  the  pro- 
perty is  stolen  hj  those  in  the  shop, 
all  are  guilty  as  principals;    Bex  y. 
Gugerk^,  R.  &  R.   C.   C.  d4a     If 
sereral  act  in  concert  to  steal  aman's 
goods,  and  he  is  induced  by  fraud  to 
trust  one  of  them  in  the  presence  of 
the  othen  with  the  possesrion  of  such 
goods,  and  another  of  them  entices 
htm  away,  that  the  man  who  has  his 
goods    may   carry  them  off,   all  are 
guilty  as  principals  ;  Rex  v.   StandUy, 
Id.    806.      All   persons   aidmg   and 
abetting  the  personating  a  seaman  to 
obtain  his  prise  money,  are  principals ; 
Rex  v.  Potts,  Id.  S53.     If  sereral  com- 
bine to  forge  an  instrument,  and  each 
executes  by  himself  a  distinct  part  of 
the  forgery,  and  they  are  not  together 
when  the  instrument  is  completed,  they 
are  nererthdess  all  guilty  as  princi- 
pals;   Rtx  V.    BingUy,  Id.  446.      If 
several  persons  go  to  a  house  with 
intent  to  make  an  a£fray,  and  one  is 
killed  while  the  others  are  illegally  en- 
gaged in  different  rooms,  all  are  prin- 
cipalfl  in  the  murder ;    Dalton,  chap. 
161 ;   1  Hale,  P.  C.  490.    Where  the 
servants    of    A.    feloniously  removed 
goods  in  his  warehouse  from  one  part 
of  it  to  another,  and  afterwards  B.  as- 
sisted in  removing  the  goods  from  the 
warehouse,  it  was  held  that  B.  was  a 
principal,  2  East,  P.  C.  767.     But,  if 
several  are  out  for  the  purpose  of  com- 
mitting a  felony,  and  upon  an  alarm 
run  different  ways,  and  one  of  them 
maim  a  person  to  avoid  being  taken,  the 
others  are  not  to  be  oonsidcored  princi- 
pals in  such  act ;  Rex  v.  White,  R.  it 
R.  C.  C.  99.     So  it  was  held  not  to 
be  sufficient  to  make  a  person  a  prin- 
dpal  in  uttering  a  forged  note  that  he 
came  with  the  utterer  to  the  town 
where  it  was  ottered,  went  out  with 


him  from  the  inn  at  which  they  had  put 
up  a  little  before  he  uttered  it,  joined 
him  again  in  the  street  a  short  time 
after  the  uttering,  and  at  some  little 
distance  from  the  place  of  uttering,  and 
ran  away  when  the  utterer  was  appre- 
hended; i?cxv.  Darif,  Id.  113.  So, 
if  several  plan  the  uttering  of  a  forged 
order  for  payment  of  money,  and  it  is 
uttered  accordingly  by  one  in  the  ah- 
sence  of  the  others,  the  actual  utterer  is 
the  only  principal  ;  Rex  v.  Badeock, 
Id.  249.  So  where  A.  and  B.  in  the 
absence  of  C.  broke  open  a  warehouse, 
and  stole  therefrom  several  articles, 
which  they  conveyed  some  distance 
firom  the  warehouse  door,  and  then 
fetched  C,  who  had  previous  know- 
ledge of  the  robbery,  and  he  assisted  in 
removing  the  goods  to  a  cart  which  was 
in  preparation  to  take  them  off,  the 
Judges  were  of  opinion,  that,  as  the 
property  was  carried  from  the  premises 
before  C.  was  present,  he  could  only  be 
deemed  an  accessary ;  Rex  v.  King,  Id. 
332.  So  persons  privy  to  the  uttering 
of  a  forged  note  by  previous  concert 
with  the  utterer,  but  who  were  not  pre- 
sent at  the  time  of  uttering,  or  so  near 
as  to  be  able  to  afford  any  assistance, 
were  held  not  to  be  principals ;  Rex  v. 
Loaret,  Id.  25 ;  2  East,  P.  C.  974 ; 
Rex  V.  Stewart,  R  &  R.  C.  C.  363. 
And  in  a  late  extraordinary  case,  the 
following  points  were  decided.  If  a 
man  encourage  another  to  murder  him- 
self, and  is  present  abetting  him  while 
he  does  so,  he  is  guilty  of  murder  as  a 
principal.  If  two  encourage  each  other 
to  mm'der  themselves  together,  and  one 
does  so,  but  the  other  fails  in  the  at- 
tempt to  do  so,  he  is  a  principal  in  the 
munder  of  the  other.  But,  if  it  is  un- 
certain, whether  the  deceased  really 
killed  himself,  or  whether  he  came  to 
his  death  by  accident,  before  the  mo- 
ment when  he  meant  to  destroy  him- 
self, it  is  not  murder  in  either ;  Rei  v. 
Dyson,  Id.  523. 
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eould  not  fail  of  their  mischievous  efiect.     As  by  la}ang  a 
trap  or  pitfall  for  another,  whereby  he  is  killed ;  letting  out 
a  wild  beast,  with  an  intent  to  do  mischief;  or  exciting  a 
madman  to  commit  murder,  so  that  death  thereupon  ensues : 
in  every  of  these  cases  the  party  offending  is  guilty  of  mur- 
der as  a  principal,  in  the  first  degree.     For  he  cannot  be 
called  an  accessary,  that  necessarily  presupposing  a  princi- 
pal :  and  the  poison,  the  pitfall,  the  beast,  or  the  madman, 
cannot  be  held  principals,   being   only   the  instruments  of 
death.     As  therefore  he  must  be  certainly  guilty,  either  as 
principal  or  accessary,  and  cannot  be  so  as  accessary,  it 
follows  that  he  must  be  guilty  as  principal :  and  if  principal, 
then  in  the  first  degree ;    for  there  is  no  other  criminal, 
much  less  a  superior  in  the  guilt,  whom  he  could  aid,  abet, 
or  assist  (/). 
rtrtSokuSs*"       ''•  ^^  accessary  is  he  who  is  not  the  chief  actor  in  the 
SSdl3iS*it!^t  offence,  nor  present  at  its  performance,  but  is  someway  con- 
2®*^^^5J*  cerned  therein,  either  before  or  after  the  fact  committed.     In 
don  of  it.  considering  the  nature  of  which  degree  of  guilt,  we  will  first 

examine  what  offences  admit  of  accessaries,  and  what  not : 
secondly,  who  may  be  an  accessary  before  the  fact :  thirdly, 
who  may  be  an  accessary  after  it :  and,  lastly,  how  accessa- 
ries, considered  merely  as  such,  and  distinct  from  principals, 
are  to  be  treated. 
The  offences  ad-  I,  And,  first,  as  to  what  offences  admit  of 'accessaries,  and 
cewarieswre      what  not.     In  high  treason  there  are  no  accessaries,  but  all 

petit  treMoo  ,  ^ 

irndfeipnyi  in  are  principals:  the  same  acts,  that  make  a  man  accessary  in 
andmiad^  fclony,  making  him  a  principal  in  high  treason,  upon  account 
cannot  be  ac.     of  the  hcinousness  of  the  crime  (g\     Besides  it  is  to  be  con- 

ceasaries*  «  ^  .* ' 

sidered,  that  the  bare  intent  to  commit  treason  is  many  times 
actual  treason ;  as  imagining  the  death  of  the  king,  or  con- 
spiring to  take  away  his  crown.  And,  as  no  one  can  advise 
and  abet  such  a  crime  without  an  intention  to  have  it  done', 
[*36  ]  there  can  be  no  accessaries  before  the  fact:  since  the  *very 
advice  and  abetment  amount  to  principal  treason.  But  this 
will  not  hold  in  the  inferior  species  of  high  treason,  which 
do  not  amount  to  the  legal  idea  of  compassing  the  death  of 
the  king,  queen,  or  prince.  For  in  those  no  advice  to  com- 
mit them,  unless  the  thing  be  actually  performed,  will  make 

(/)  1  Hal.  P.  C.  617;  2  Hawk.  P.  C.  315. 
ig)  3  Inst.  138;  1  Hal.  P.  C.  136. 
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a  man  a  jNrincipal  tridtor  (A).  In  petit  treason,  murder,  and 
felonies  with  or  without  benefit  of  clergy  (3),  there  may  be 
accessaries:  except  only  in  those  offences  which  by  judg- 
ment of  law  are  sudden  and  unpremeditated,  as  manslaughter 
and  the  like ;  which  therefore  cannot  haTe  any  accessaries 
before  the  fact  («)•  So  too  in  petit  larceny,  and  in  all  crimes 
under  the  degree  of  felony,  there  are  no  accessaries  either 
before  or  after  the  fact;  but  all  persons  concerned  therein, 
if  guilty  at  all,  are  principals  (k) :  the  same  rule  holding  with 
r^ard  to  the  highest  and  lowest  offences  ;  though  upon  dif«- 
ferent  reasons.  In  treason  all  are  principals,  propter  odium 
delicti  ;  in  trespass  all  are  principals,  because  the  law,  quos 
de  minimis  non  curat,  does  not  descend  to  distinguish  the  dif- 
ferent shades  of  guilt  in  petty  misdemesnors.  It  is  a  maxim, 
that  accessorius  sequitur  naturam  sui  principalis  (/) :  and 
therefore  an  accessary  cannot  be  guilty  of  a  higher  crime  than 
his  principal,  being  only  punished  as  a  partaker  of  his  guilt. 
So  that  if  a  servant  instigates  a  stranger  to  kill  his  master, 
this  being  murder  in  the  stranger  as  principal,  of  course  the 
servant  is  accessary  only  to  the  crime  of  murder;  though, 
had  he  been  present  and  assisting,  he  would  have  been 
guilty  as  principal  of  petty  treason,  and  the  stranger  of  mur- 
der (»). 

2.  As  to  the  second  point,  who  may  be  an  accessary  before  An  mcceanrr 
the  fact;  Sir  Mathew  Hale  (n)  defines  him  to  be  one,  who  ^^^i/t^^ 
being  absent  at  the  time  of  the  crime  committed,  doth  yet  ^Snebran." 
procure,  counsel,  or  command  another  to  commit  a  crime,  ^j^^^^^^^ 
Herein  absence  is  necessary  to  make  him  an  accessary ;  for  ^^^S^^ 
if  such  procurer,  or  the  like,  be  present,  he  is  guilty  of  the  °'*** 
crime  as  principal.     If  A.  then  advises  B.  to  kill  another, 
and  *B.  does  it  in  the  absence  of  A.,  now   B.  is  principal,      r*^^  i 
and  A.  is  accessary  in  the  murder.     And  this  holds,  even 
though  the  party  killed  be  not  in  rerum  naturd  at  the  time 
of  the  advice  given.     As  if  A»,  the  reputed  father,  advises  B. 

(A)  Poster,  842.  accessary  follows  the  nature  of  that  of 

(«)  1  HaL  P.  C.  615.  the  principal. 

</k)  Ifaia.  613.  (m)  2  Hawk.  P.  C.  315. 

(/)  8  Inst.  Ida     The  guilt  of  the  (n)  1  Hal.  P.  C.  615,  616. 


(8)  This  seems  to  q>ply  merely  to  1  Hale,  618;  1  Bum,  5.  The  crime 
felonies,  where,  by  the  law,  judgment  of  petit  treason  is  now  abolished.  See 
of  death    ought   regularly  to  ensue,      ant^,  16,  note  (10). 
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the  mother  of  a  bastard  child,  unborn,  to  strangle  it  when 
born,  and  she  does  so,  A.  is  accessary  to  this  murder  (o)« 
And  it  is  also  settled  (p),  that  whoever  procureth  a  felony  to 
be  committed,  though  it  be  by  the  intervention  of  a  third 
person  (4),  is  an  accessary  before  the  fact.  It  is  likewise  a 
rule,  that  he  who  in  anywise  commands  or  counsels  another 
to  commit  an  unlawful  act,  is  accessary  to  all  that  ensues 
upon  that  unlawful  act ;  but  is  not  accessary  to  any  act  dis- 
tinct from  the  other.  As  if  A.  commands  B.  to  beat  C,  and 
B.  beats  him  so  that  he  dies,  B.  is  guilty  of  murder  as  prin- 
cipal, and  A.  as  accessary  (5).  But  if  A.  commands  B.  to 
bum  C.'s  house  ;  and  he,  in  so  doing,  commits  a  robbery ; 
now  A.,  though  accessary  to  the  burning,  is  not  accessary  to 
the  robbery,  for  that  is  a  thing  of  a  distinct  and  unconsequen- 
tial  nature  (q)  (6).  But  if  the  felony  committed  be  the  same 
in  substance  with  that  which  is  commanded,  and  only  varying 
in  some  circumstantial  matters ;  as  if,  upon  a  command  to 
poison  Titius,  he  is  stabbed  or  shot,  and  dies;  the  com- 
mander is  still  accessary  to  the  murder,  for  the  substance  of 
the  thing  commanded  was  the  death  of  Titius,  and  the  man- 
ner of  its  execution  is  a  mere  collateral  circumstance  (r). 
^J^^a^^M^j^  3.  An  accessary  after  the  fact  may  be,  where  a  person, 
one  who  knows  kuowinff  a  fclonv  to  havc  been  committed,  receives,  relieves, 

the  crime  to  ^°  •',  ,/ii/vrn,  p  i 

have  been  com-  comtorts-   or  assists  the  feiou  (s\     1  herefore,  to  make  an 

uitted,  and  ...,/,  «  •   •        i_ 

afterwartspro-   acccssary  ex  post  facto.  It  IS  in  the  first  place  requisite  that 

the  criminaL 


(o)  Dyer,  186. 

(p)  Foster,  125. 

(9)  1  Hal.  P.  C.  617. 


(r)  2  Hawk.  P.  C.  816. 
(«)  1  Hal.  P.  C.  618. 


(4)  Without  any  personal  commu- 
nication, even  with  the  principal. 
2  Hawk.  P.  C.  440. 

(5)  This  must  be  understood  to  have 
reference  to  a  case  where  the  command 
is  to  beat  violently.  1  Hale,  442,  3  &c 
4;  1  East,  P.  C.  257,  8  &  9;  Kel. 
109,  117. 

(6)  The  crime  must  bo  of  the  same 
complexion,  and  not  on  a  different  ob- 
ject than  that  to  which  the  agent  was 
instigated.  Thus  if  A.  commands  B. 
to  bum  a  certain  house  with  which  he 


is  well  acquainted,  and  he  bums  ano- 
ther, or  to  steal  a  certain  horse,  and  he 
steals  a  different  one,  A.  will  not  be 
liable  to  be  indicted  as  accessary  to  the 
crimes  committed,  because  B.  acting 
in  contradiction  to  the  commands  of 
A.,  and  that  knowingly,  it  is  on  his 
part  a  mere  ineffectual  temptation, 
and  the  specific  crime  he  planned 
was  never  completed  ;  Plowd.  475 ; 
Hawk.  B.  2,  c.  29,  s.  18;  1  Hale, 
617;  Com.  Dig.  Justices,  T.  1; 
Post.  360.     A  person  indicted  as  an 
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he  knows  of  the  felony  committed  (t)  (7).  In  the  next  place, 
he  must  receiye,  relieve,  comfort,  or  assist  him.  And,  gene- 
rally, any  assistance  whatever  given  to  a  felon,  to  hinder  his 
being  apprehended,  tried,  or  suffering  punishment,  makes  the 
issistor  an  accessary.  As  furnishing  him  with  a  horse  to 
escape  his  pursuers,  money  or  victuals  to  support  him,  a 
house  or  other  shelter  to  conceal  him,  or  open  force  and 
violence  to  rescue  or  protect  him  (v).  So  likewise  to  convey 
instruments  to  a  felon  to  enable  him  to  break  gaol,  or  to  bribe 
the  gaoler  to  let  him  escape,  makes  a  man  an  accessary  to 
the  felony.  But  to  relieve  a  felon  in  gaol  with  clothes  or 
other  necessaries,  is  no  oflfence :  for  the  crime  imputable  to 
this  species  of  accessary  is  the  hindrance  of  public  justice, 
bj  assisting  the  felon  to  escape  the  vengeance  of  the  law  {u). 
To  buy  or  receive  stolen  goods,  knowing  them  to  be  stolen, 
£dls  under  none  of  these  descriptions ;  it  was  therefore  at 
common  law  a  mere  misdemesnor,  and  made  not  the  receiver 
sooessary  to  the  theft,  because  he  received  the  goods  only, 
and  not  the  felon  (iv)  :  but  now  by  the  statutes  5  Ann.  c.  31, 
and  4  Geo.  I.  c.  11,  (8),  all  such  receivers  are  made  accessa- 
ries (where   the  principal  felony  admits  of  accessaries)  (x). 


[♦38 


(0  2  Hawk.  P.  C.  819. 
(r)  2  Hawk.  P.  C.  317.  318. 
(t.)  1  HaL  P.  C.  620,  621. 


(w)  1  Hal.  P.  C.  620. 
(x)  [Foster,  73.— Ed.] 


accessary  before  the  fact,  cannot 
be  conricted  of  that  charge  upon 
eridencc  shewing  him  to  have  been 
present,  aiding  and  abetting ;  Uex  v. 
Gordon,  1  Leach,  515;  1  East,  P.  C. 
352.  It  is  not  essential  that  there 
should  hare  been  any  direct  communi- 
aJtiaa  between  an  accessary  before  the 
{act  aad  the  principal  felon.  It  is 
cBongh  if  the  accessary  direct  an  inter- 
sediate  agent  to  procure  another  to 
commit  the  felony ;  even  if  the  acces- 
sary does  not  name  the  person  to  be 
procured,  but  merely  directs  the  agent 
to  procure  some  person;  Rex  y.  Cooper, 
5C.  6l  p.  535. 

(7)  He  must  know  that  the  felon  is 
guilty ;  and  it  seems  to  be  the  better 
opinion,  that  an  implied  notice  is  not 
saficient;    1  Hale,  323^622      A.,  a 


lad,  who  was  a  clerk  in  a  banking, 
house,  robbed  his  employers.  After 
doing  so  he  went  to  the  lodgings  of  B. , 
who  was  much  older  than  himself,  and 
who  had  relations  in  America.  A. 
stayed  twenty  minutes  at  B.*s  lodgings, 
and  after  that,  on  the  same  night,  A. 
and  B.  started  together  by  the  coach, 
and  went  from  Heading  to  Liverpool, 
intending  to  embark  for  America.  Held 
that,  upon  this  evidence,  B.  might  be 
convicted  as  an  accessary  after  the  fact, 
in  harbouring,  receiving,  and  maintain- 
ing A.,  the  principal  felon;  Uex  v.  Lee, 
6  C.  &  P.  536. 

(8)  5  Ami.  c.  31,  is  repealed  by  7 
Geo.  IV.  c.  31,  as  relating  to  this  sub- 
ject, and  4  Geo.  I.  c.  11,  as  to  this 
offence,  b  repealed  by  7  &  8  Geo.  IV. 
c.  27;  and  now  by  7  &  8  Geo.  IV. 
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Where  a  felony 
is  complete,  a 


a  wife. 


and  may  be  transported  for  fourteen  years ;  and^  in  the  case 
of  receiving  linen  goods  stolen  from  the  bleaching  groundsy 
are  by  statute  18  Geo.  II.  c.  27,  declared  felons  without  be- 
nefit of  clergy  (9).  In  France  such  receivers  are  punished 
with  death :  and  the  Gothic  constitutions  distingui^ed  also 
three  sorts  of  thieves,  "  unum  qui  consilium  daret,  alterum 
qui  contrectaret,  tertium  qui  receptaret  et  occuleret :  pari 
poerue  singulos  obnoxio9{x)  (10)." 

The  felony  must  be  complete  at  the  time  of  the  assistance 
GoSer.^^mMter.  givcu  ;  clsc  it  makes  not  the  assistant  an  accessary.  As  if 
SdTmay'ii^ii  ^"^  wounds  artothcr  mortally,  and  after  the  wound  given,  but 
theftS^btttnot  before  death  ensues,  a  person  assists  or  receives  the  delin- 
quent :  this  does  not  make  him  accessary  to  the  homicide ; 
for,  till  death  ensues,  there  is  no  felony  committed  (y).  But 
so  strict  is  the  law  where  a  felony  is  actually  complete,  in 
order  to  do  effectual  justice,  that  the  nearest  relations  are 
not  suffered  to  aid  or  receive  one  another.  If  the  parent 
assists  his  child,  or  the  child  his  parent,  if  the  brother  receives 
his  brother,  the  master  his  servant,  or  the  servant  his  master, 
or  even  if  the  husband  relieves  his  wife,  who  have  any  of 
them  committed  a  *felony,  the  receivers  become  accessaries 
ex  post  facto  {z).  But  a  feme  covert  cannot  become  an 
accessary  by  the  receipt  and  concealment  of  her  husband ; 
for  she  is  presumed  to  act  under  his  coercion,  and  there- 
fore she  is  not  bound,  neither  ought  she,  to  discover  her 
lord  (a)  (11). 


[♦39] 


(a)  Stiernhook,  de jure  Goth.  I.  d, 
c.  5. 
(y)  2  Hawk.  P.  C.  320. 


(s)  3  Inst.  108.  2  Hawk.  P.  C.  320. 
(a)  1  Hal.  P.  C.  021. 


c.  29,  such  receivers  may  be  indicted 
as  accessaries  after  the  fact,  or  for  a 
substantive  felony;  and  in  the  latter 
case,  whether  the  principal  shall  or  shall 
not  have  been  previously  convicted,  or 
shall  or  shall  not  be  amenable  to  jus- 
tice, and  are  liable  to  transportation  or 
imprisonment 

(9)  The  Istsec.  of  18  Geo.  II.  c.  27, 
which  excluded  such  offenders  from 
benefit  of  clergy,  was  repealed  by  51 
Geo.  III.  c.  41,  which,  in  its  turn,  has 
been  repealed  by  7  &  8  Geo.  IV.  c.  27; 
and  now,  by  7  &  8  Geo.  IV.  c.  29,  s. 


16,  this  offence  is  punishable  by  traiif- 
portation  for  life,  or  for  any  term  opt 
less  than  seven  years,  or  by  in^Hrison- 
ment  not  exceeding  four  years,  witb 
public  or  private  whippings  for  male 
offenders. 

(10)  *<  One  who  counsels  the  thief  { 
another  who  is  concerned  in  the  theft ; 
and  a  third  who  receives  and  ooaceals 
the  thief  or  the  stolen  property :  all  «re 
liable  to  the  same  punishment.*' 

(11)  But  if  the  wife  alone,  the  hus- 
band being  ignorant  of  it,  do  receive 
any  other  person,  being   a  felon,  the 
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4.  The  last  point  of  inquiry  is,  how  accessaries  are  to  be  Slf^^SSilent 
treated,  considered  distinct  from  principals.     And  the  gene-  JJ^SSSGf*"** 
ml  role  of  the  ancient  law,  borrowed  from  the  Gothic  consti-  J^**^  ^^ 
ttitions  (b),  is  this^  that  accessaries  shall  suffer  the  same  pu-  n<^]^y  ^*^- 
nishment  as  their  principals :  if  one  be  liable  to  death,  the  tho  itet. 
other  is  also  liable  (c) ;  as,  by  the  laws  of  Athens,  delinquents 
and  their  abettors  were  to  receive  tlie  same  punishment  (d). 
Why  then,  it  may  be  asked,  are  such  elaborate  distinctions 
made  between  accessaries  and  principals,  if  both  are  to  suffer 
the  same   punishment?     For  these  reasons:  1.  To  distin- 
guish the  nature  and  denomination  of  crimes,  that  the  accused 
may  know  how  to  defend  himself  when  indicted;  the  com- 
mission of  an  actual  robbery  being  quite  a  different  accusa- 
tion   from  that  of  harbouring  the    robber.      2.    Because, 
though  by  the  ancient  common  law  the  rule  is,  as  before  laid 
down,  that  both  shall  be  punished  alike ;  yet,  now  by  the 
statutes  relating  to  the  benefit  of  clergy,   a  distinction  is 
made  between   them;  accessaries  after  the  fact  being  still 
allowed  the  benefit   of  clergy  in   all  cases,  except  horse- 
stealing {e)  and  stealing  of  linen   from   bleaching  grounds 
(J)  (IS) ;  which  is  denied  to  the  principals,  and  accessaries 


(»)  See  Stiernhook,  ilnd. 

(e>  a  btt  18a 

Id)  Pott  Antiq.  b.  1,  c.  26. 


(e)  Stat.  31  Elic.  c.  12. 
(/)  Stat.  18  Geo.  IL  c.  27, 


wife  is  acoesstry,  and  not  the  husband. 
I  H.  H.  621.  But  if  tbe  husband  and 
wife  both  receive  a  felon  knowingly,  it 
shall  be  adjudged  only  the  act  of  the 
husband,  and  the  wife  shall  be  ac- 
quitted.    Ibid. 

(12)  See  ante  S8  in  fuKis. 

By  St  9  Geo.  IV.  c  81,  accessaries 
before  the  fact  in  cases  of  murder,  are 
raodered  eqiuJly  gmlty  with  the  prin- 
cipal. 

By  St  7  &  8  Geo.  IV.  c.  29,  inti- 
tuled  **  An  Act  for  consoGdating  and 
omeiMfing  the  Laws  in  England  relat- 
ing to  Larceny  and  other  Offmces  con- 
nected therewith^**  it  is  enacted,  in  the 
61st  section,  **  That  in  every  case  of 
ieloay  pimishable  under  this  Act,  every 
principal  m  the  second  degree,  and 
every  aooenvy  before  ftm  fact,  shall  be 

VOL.  IV.  E 


punishable  with  death,  or  otherwise,  in 
the  same  manner  as  the  principal  in  the 
first  degree  is  by  this  Act  punishable ; 
and  every  accessary  after  the  fact  to 
any  felony  punishable  under  this  Act, 
(except  only  a  receiver  of  stolen  pro- 
perty,) shall  on  conviction  be  liable  to 
be  imprisoned  for  any  term  not  exceed- 
ing two  years ;  and  every  person  who 
shall  aid,  abet,  counsel,  or  procure  the 
commission  of  any  misdemeanor  pu- 
nishablc  under  this  Act,  shall  be  liable 
to  be  indicted  aud  punished  as  a  princi- 
pal offender." 

And  by  7  &  8  Geo.  IV.  c.  aO,  m- 
titnled  **  An  Act  for  consolidating  and 
amending  the  Laws  in  England  rela- 
tive to  Malicious  Injuries  to  Property,** 
a  similar  enactment  is  made  in  §  26  to 
the  above. 
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before  the  fact,  in  many  cases;  as  among  others,  in  petit 
treason,  murder,  robbery,  and  wilful  burning  (^).  And  per- 
haps if  a  distinction  were  constantly  to  be  made  between  the 
punishment  of  principals  and  accessaries,  even  before  the 
fiict,  the  latter  to  be  treated  with  a  little  less  severity  than  the 
former,  it  might  prevent  the  perpetration  of  many  crimes,  by 
increasing  the  difficulty  of  finding  a  person  to  execute  the 
[*40  ]  deed  itself;  as  the  danger  would  *be  greater  than  that  of  his 
accomplices,  by  reason  of  the  difference  of  his  punishment  (A). 
3»  Because  formerly  no  man  could  be  k'ied  as  accessary,  till 
after  the  principal  was  convicted,  or  at  least  he  must  have 
been  tried  at  the  same  time  with  him  ;  though  that  law  is  now 
much  altered,  as  will  be  shewn  more  fully  in  its  proper  place 
4.  Because,  though  a  man  be  indicted  as  accessary  and 
acquitted,  he  may  aflerwards  be  indicted  as  principal ;  for  an 
acquittal  of  receiving  or  counselling  a  felon  is  no  acquittal 
of  the  felony  itself :  but  it  is  matter  of  some  doubt,  whether^ 
if  a  man  be  acquitted  as  principal,  he  can  be  aflerwards  in« 
dieted  as  accessary  before  the  fact ;  since  those .  offences  are 
frequently  very  near  allied,  and  therefore  an  acquittal  of  the 
guilt  of  one  may  be  an  acquittal  of  the  other  also  (t).  But 
it  is  clearly  held,  that  one  acquitted  as  principal  may  be  in- 
dicted as  an  accessary  after  the  fact;  since  that  is  always  an 
offence  of  a  different  species  of  guilt,  principally  tending  to 
evade  the  public  justice,  and  is  subsequent  in  its  commence- 
ment to  the  other.  Upon  these  reasons  the  distinction  of 
principal  and  accessary  will  appear  to  be  highly  necessary ; 
though  the  punishment  is  still  much  the  same  with  regard 
to  principals,  and  such  accessaries  as  offend  before  the  fact 
is  committed.  (13). 


(g)  I  Hal.  P.  C.  615. 
(Ji)  Bcccur.  c.  37. 


(0  1  Hal.  P.  C.  625, 626;  2  Hawk. 
P.  C.873;  Foster,  361. 


As  these  three  Acts  incorporate 
nearly  every  offence  of  murder,  felony, 
and  misdemeanor  mentioned  and  ad- 
verted to  by  the  learned  Commentator, 
it  is  deemed  prudent  to  subjoin  an  ab- 
stract of  them  in  this  chapter  as  far  as 
they  respectively  relate  to  the  distinc- 
tive punishments  against  princqials  in 
the  second  degree,  accessaries  before 


the  fact,  accessaries  after  the  fact,  and 
aiders  or  counsellors  in  misdemeanors^ 
that  the  reader  may  carry  them  with 
him  in  his  subsequent  stages  through 
the  volume. 

(13)  By  7  Geo.  IV.  c.  64,  §  10,  if 
any  person  shall  become  an  accessary 
alter  the  fact  to  any  felony,  whether  the 
same  be  a  felony  at  common  law,  or  by 
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virtue  of  any  itatnte  or  fltaftntes  made 
or  to  be  made,  the  offence  of  tach  per- 
son may  be  inqoired  of,  tried,  deter- 
mined, and  poniihed  by  any  court 
whkh  fhall  have  jurisdiction  to  try  the 
principal  felon,  in  the  same  manner  u 
if  the  act  by  reason  whereof  such  per- 
son shall  have  become  an  accessary  had 
been  oommitted  at  the  same  place  u 
the  prindpal  felony,  although  such  act 
msy  have  been  oommitted  either  on  the 
Idgh  seas,  or  at  any  place  on  land,  whe- 
Atr  withm  hie  Majesty's  dominions  or 
wAo§t;  and  in  case  the  principal  fe- 


lony shall  have  been  committed  within 
the  body  of  any  county,  and  the  act  by 
reason  whereof  any  person  shall  have 
become  accessary  shall  have  been  com- 
mitted within  the  body  of  any  other 
county,  the  oSemce  of  such  accessary 
may  be  inquired  of,  tried,  determined^ 
and  punished  in  either  of  such  coun- 
ties :  Provided  always.  That  no  person 
who  shall  be  once  duly  tried  for  any 
offiBuce  of  being  an  accessary,  shall  be 
liable  to  be  again  indicted  or  tried  for 
the  same  offence.     And  see  poK,  IdS^ 
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CHAPTER  IV. 

OF   OFFENCES    AGAINST    GOD   AND    RELIGION. 


Some  acts,  cri.    jj^  the  present  chapter  we  are  to  enter  upon  the  detail  of  the 

minal  per  «e,  are  *^        ^  \  i       •    i  • 

no^poj^^ie    several  species  of  crimes  and  misderaesnors,  with  the  punish- 
law.aaprivi^   ments  annexed  to  each  by  the  laws  of  England.     It  was  ob- 

dmnkeiuicsB  or  .  .  . 

^ytoff-  served  in  the  beginning  of  this  book  (o),  that  crimes  and 

misdemesnors  are  a  breach  and  violation  of  the  public  rights 
and  duties^  owing  to  the  whole  community,  considered  as  a 
community^  in  its  social  aggregate  capacity.  And  in  the  very 
entrance  of  these  Commentaries  (b)  it  was  shewn,  that  human 
laws  can  have  no  concern  with  any  but  social  and  relative 
duties  ;  being  intended  only  to  regulate  the  conduct  of  man, 
considered  under  various  relations,  as  a  member  of  civil 
society.  All  crimes  ought  therefore  to  be  estimated  merely 
according  to  the  mischiefs  which  they  produce  in  civil 
society  (c) :  and,  of  consequence,  private  vices,  or  breach  of 
mere  absolute  duties,  which  man  is  bound  to  perform  consi- 
dered only  as  an  individual,  are  not,  cannot  be,  the  object  of 
any  municipal  law ;  any  further  than  as,  by  their  evil  exam- 
ple, or  other  pernicious  effects,  they  may  prejudice  the  com- 
munity, and  thereby  become  a  species  of  public  crimes.  Thus 
the  vice  of  drunkenness,  if  committed  privately  and  alone, 
is  beyond  the  knowledge  and  of  course  beyond  the  reach  of 
human  tribunals :  but  if  committed  publicly,  in  the  face  of 
the  world,  its  evil  example  makes  it  liable  to  temporal  cen- 
sures. The  vice  of  lying,  which  consists,  abstractedly  taken, 
r*4/2  ]  ^^  ^  criminal  violation  of  truth,  and  therefore  in  any  *shape 
is  derogatory  from  sound  morality,  is  not,  however,  tak^n 
notice  of  by  our  law,  unless  it  carries  with  it  some  public 
inconvenience,  as  spreading  false  news ;  or  some  social  in- 
jury, as  slander  and  malicious  prosecution,  for  which  a  pri- 
vate recompence  is  given.  And  yet  drunkenness  and  male- 
volent lying  are  in  faro  conscientia  as  thoroughly  criminal 

(a)  See  p.  5.  {h)  SeeTol.  I.,  p.  12d»  124.  •  (r)  Beocar,  ch.  a 
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when  they  are  not,  as  when  they  are,  attended  with  public 
inconvemence.  The  only  difference  is,  that  both  public  and 
private  vices  are  subject  to  the  vengeance  of  eternal  justice ; 
and  pabVic  vices  are  besides  liable  to  the  temporal  punish- 
ments of  human  tribunals. 

On  the  other  hand,   there  are  some  misdemesnors,  which  some  acts  pu. 
are  punished  by  the  municipal  law,  that  have  in  themselves  ^i^'b^w, 
nothing  criminal,  but  are  made  unlawful  by  the  positive  con-^JS^Sf"*^** 
stitutions   of  the    state,  for  public  convenience.      Such  as  p*^*^*- 
poaching,  exportation  of  wool,  and  the  like.     These  are  na- 
turally no  offences  at  all ;  but  their  whole  criminality  consists 
m  their  disobedience  to  the  supreme  power,  which  has  an 
undoubted  right,  for  the  well-being  and  peace  of  the  commu- 
nity, to  make  some  things  unlawful,  which  are  in  themselves 
indifferent.     Upon  the  whole,  therefore,  though  part  of  the 
oflences  to  be  enumerated  in  the  following  sheets  are  ofiences 
against  the  revealed  law  of  God,  others  against  the  law  of 
nature,  and  some  are  ofiences  against  neither ;  yet  in  a  trea* 
tise  of  municipal  law  we  must  consider  them  all  as  deriving 
dieir  particular  guilt,  here  punishable,  from  the  law  of  man. 

Having  premised  this  caution,  I  shall  next  proceed  to  dis-  crimes  and  mis. 
tribute  the  several  offences,  which  are  either  directly  or  by  p^uhab"  bj 
consequence  injurious  to  civil  society,  and  therefore  punish-  ^end^t^lntT 
able  by  the  laws  of  England,  under  the  following  general  HgiJS!*2?T^"c 
heads  :  first,  those  which  are  more  immediately  injurious  to  it'rhc^^nr^d 
God  and  his  holy  religion ;  secondly,  such  as  violate  and  J^'i^rcoSSfom 
transgress  the  law  of  nations ;  thirdly,  such  as  more  espe-  ^S^*.  **  '"*"" 
dally  affect  the  sovereign  executive  power  of  the  state,  or  the 
king  and  his  government;  fourthly,  such  as  more  directly 
•infringe  the  rights  of  the  public  or  commonwealth;  and,      l*^  ] 
lastly,  such  as  derogate  from  those  rights  and  duties,  which 
are  owing  to  particular  individuals,  and  in  the  preservation 
and  vindication  of  which  the  community  is  deeply  interested. 

First  then,  of  such  crimes  and  misdemesnors  as  more  im-  2*5"<^  •f^""* 

'  Ood  and  r«lg^on 

mediately  offend  Almighty  God,  by  openly  transgressing  the  iJJJ*Jf^^{^® 
precepts  of  religion  either  natural   or  revealed ;  and  medi-  «i«o- 
ately,  by  their  bad  example  and  consequence,   the  law  of 
society  also  ;  which  constitutes  that  guilt  in  the  action,  which 
human  tribunals  are  to  censure. 

I.  Of  this  species  the  first  is  that  of  apostacy,  or  a  total  5;^^J^^t 
renunciation  of  Christianity,  by  embracing  either  a  false  reli-  g^.^fJdeini 
gi<m,  or  no  religion  at  all.     This  offence  can  only  take  place  ^^^^jSJJ^^i 

pnnithincnt. 
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in  such  Ha  liave  once  professed  the  true  religion.  The  per- 
version of  a  christian  to  Judaism^  paganism^  or  other  fidse 
religion,  was  punished  by  the  Emperors  Constantius  and 
Julian  with  confiscation  of  goods  (d) ;  to  which  the  Emperors 
Theodosius  and  Valentinian  added  capital  punishment,  in 
case  the  apostate  endeavoured  to  pervert  others  to  the  same 
iniquity  (e).  A  punishment  too  severe  for  any  temporal  laws 
to  inflict  upon  any  spiritual  ofience :  and  yet  the  zeal  of  our 
ancestors  imported  it  into  this  country;  for  we  find  by 
Bracton  (J),  that  in  his  time  apostates  were  to  be  burnt  to 
death.  Doubtless  the  preservation  of  Christianity,  as  a  na*- 
tional  religion,  is,  abstracted  firom  its  own  intrinsic  truth,  of 
the  utmost  consequence  to  the  civil  state:  which  a  single 
instance  will  sufficiently  demonstrate.  The  belief  of  a  future 
state  of  rewards  and  punishments,  the  entertaining  just 
ideas  of  the  moral  attributes  of  the  supreme  being,  and  a  firm 
persuasion  that  he  superintends  and  will  finally  compensate 
every  action  in  human  life,  all  which  are  clearly  revealed  in 
the  doctrines,  and  forcibly  inculcated  by  the  precepts,  of  our 
Saviour  Christ,  these  are  the  grand  foundation  of  z\\  judicial 
oaths ;  which  call  God  to  witness  the  truth  of  those  facts, 
which  perhaps  may  be  only  known  to  him  and  the  party 
attesting:  all  moral  evidence  ^therefore,  all  confidence  in 
human  veracity  must  be  weakened  by  apostacy,  and  over* 
thrown  by  total  infidelity  (g).  Wherefore  all  affi'onts  to 
Christianity,  or  endeavours  to  depreciate  its  efficacy,  in  those 
who  have  once  professed  it,  are  highly  deserving  of  censure. 
But  yet  the  loss  of  life  is  a  heavier  penalty  than  the  aSeooe, 
taken  in  a  civil  light,  deserves  :  and,  taken  in  a  spiritual  light, 
our  laws  have  no  jurisdiction  over  it.  This  punishment 
therefore  has  long  ago  become  obsolete ;  and  the  ofience  of 
apostacy  was  for  a  long  time  the  object  only  of  the  ecclesias- 


(d)  Cod.  1.  7, 1. 

(e)  Ibid,  a 
(J)  L.  8,  c.  9. 

(g)  UtiUt  eise  opinionei  hat,  quit 
negat,  cum  inteUigat,  quam  multa  fit' 
mentur  jurt*jurando ;  quanta  talutit 
tint  faderum  religionet;  quam  multat 
divini  tupplieii  mttut  a  tcelere  rtvoca- 
rit ;  quamqu€  taneta  tit  toeietat  civium 
inter  iptot,  Diit  immortalibut  interpo- 
titit  tumju4icibut  turn  tettibut  ?  Cic  de 


LL,  ii.  7.  Who  will  deny  the  uti- 
lity of  these  opinions,  when  he  consi- 
ders how  many  things  are  established 
by  an  oath;  what  benefit  arises  from 
the  religious  obligations  of  treaties; 
how  many  are  deterred  from  crime  by 
the  fear  of  divine  punishment ;  and  how 
sanctified  the  intercourse  of  men  will  be- 
come, when  the  gods  are  interposed  as 
the  judges  and  as  the  witnesses  of  their 
conduct. 
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tk»l  coarts,  which  corrected  the  ofiender  pro  salute  aniffke. 
But  about  the  close  of  the  last  century,  the  civil  liberties 
to  which  we  were  then  restored  being  used  as  a  cloak  of 
milidousnesB,  and  the  most  horrid  doctrines  subversive  of 
aU  religion  being  publicly  avowed  both  in  discourse  and  wri- 
Ungs,  it  was  thought  necessary  again  for  the  civil  power  to 
interpose,  by  not  admitting  those  miscreants  (A)  to  the  privi- 
leges of  society,  who  maintained  such  principles  as  destroyed 
ill  moral  obligation.  To  this  end  it  was  enacted  by  statute 
9 and  10  W.  III.  c.  S2,  that  if  any  person  educated  in,  or 
having  made  profession  of,  the  christian  religion,  shall,  by  wri- 
ting, printing,  teaching,  or  advised  speaking,  deny  the  chris- 
tian religion  to  be  true,  or  the  holy  scriptures  to  be  of  divine 
ittthority,  he  shall  upon  the  first  ofience  be  rendered  inca- 
pable to  hold  any  office  or  place  of  trust ;  and,  for  the  second, 
be  rendered  incapable  of  bringing  any  action,  being  guardian, 
eiectttor,  legatee,  or  purchaser  of  lands,  and  shall  suffer  three 
years*  imprisonment  without  bail.  To  give  room,  however, 
for  repentance,  if,  within  four  months  after  the  first  convic- 
tion, ihe  delinquent  will  in  open  court  publicly  renounce  his 
error,  be  is  discharged  for  that  once  firom  all  disabilities  (1). 

IL  A  second  offence  is  that  of  heresy,  which  consists  not  Zl^H 
in  a  total  denial  of  Christianity,  but  of  some  of  its  essential  ^r°ii 
^doctrines,  publicly  and  obstinately  avowed ;  being  defined  m^Met 
by  Sir  Matthew  Hale,  "  sententia  rerum  divinarum  humano  p"*^***^ 
sensu  exeogitata,  palam  docta  et  pertinaciter  defensa^*  (»).      L  ^' 
And  here   it  must  also  be  acknowledged,  that  particular 
OMMka  of  belief  or  unbelief,  not  tending  to  overturn  Chris- 
tianity itself,  or  to  sap  the  foundations  of  morality,  are  by  no 
means  the  ohgect  of  coercion  by  the  civil  magistrate.     What 
doctrines  shall  therefore  be  adjudged  heresy,  was  left  by  our 
old  constitution  to  the   determination  of  the  ecclesiastical 
judge;  who  had  herein  a  most  arbitrary  latitude  allowed  him. 

(A)  MaerwfoMU,  in  our  A&cient  Uw     upon  diTine  8ub|ect8  fr&med.by  hutnAii 
books,  is  tlie  sane  of  mMieren.  reason,  openly  Unght  and  obsdnately 


(i)  1  HaL  P.  C.  864.     An  opinion     defended. 


(I )  Hiere  are  several  other  statutes  afibrd  the  best  remedy,  it  is  not  neces- 

rdatmg  to  this  offence,  and  to  that  of  sary  to  set  them  out.     See  further  as 

UKphemy ;  bat  as  they  do  not  alter  to  Blasphemy,  posf ,  50. 
the  oovBmoii  law,  which  seems  also  to 
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For  the  general  definilioa  of  an  heretic  ^ven  by  Lynder 
wode  (J)f  extends  to  the  smallest  deviations  from  the  doctrineB 
of  holy  churchy  "  luBreticus  est  qui  dubUat  defide  catioUcd, 
ei  qui  negligit  servare  ea,  qwB  Romana  ecclefia  siatuit,  mu 
servare  decreverat  (A)."  Or,  as  the  statute  2  Hen.  IV.  c.  16, 
expresses  it  in  English,  ^*  teachers  of  erroneous  opinions, 
contrary  to  the  faith  and  blessed  determinations  of  the  holy 
church."  Very  contrary  this  to  the  usage  of  the  first  general 
councils,  which  defined  all  heretical  doctrines  with  the  utmost 
precision  and  exactness.  And  what  ought  to  have  alleviated 
the  punishment,  the  uncertainty  of  the  crime,  seems  to  have 
enhanced  it  in  those  days  of  blind  zeal  and  pious  cruelty. 
It  is  true  that  the  sanctimonious  hypocrisy  of  the  canonists 
went  at  first  no  further  than  enjoining  penance,  excommuni- 
cation, and  ecclesiastical  deprivation,  for  heresy;  though 
afterwards  they  proceeded  boldly  to  imprisonment  by  the 
ordinary,  and  confiscation  of  goods  in  pios  ustu.  But  in  the 
mean  time  they  had  prevailed  upon  the  weakness  of  bigotted 
princes  to  make  the  civil  power  subservient  to  their  pur^ 
poses,  by  making  heresy  not  only  a  temporal,  but  even  a  ca- 
pital ofience :  the  Romish  ecclesiastics  determining,  without, 
appeal,  whatever  they  pleased  to  be  heresy,  and  shifting  off^ 
to  the  secular  arm  the  odium  and  drudgery  of  executions ; 
with  which  they  themselves  were  too  tender  and  delicate  Uy 
intermeddle.  Nay  they  pretended  to  intercede  and  pray,  on 
behalf  of  the  convicted  heretic,  ut  citra  mortis  periculum  sen-- 
[*46  1  tentia  circa  eum  moderetur  (I) :  well  ^knowing  at  the  same 
time  thp.t  they  were  delivering  the  unhappy  victim  to  certain 
death.  Hence  the  capital  punishments  inflicted  on  the  an- 
cient Donatists  and  NIanichaeans  by  the  Emperors  Theodo-* 
sius  and  Justinian  {rn) :  hence  also  the  constitution  of  the 
Emperor  Frederic  mentioned  by  Lyndewode  («),  adjudging 
all  persons  without  distinction  to  be  burnt  with  fire,  who 
were  convicted  of  heresy  by  the  ecclesiastical  judge.  The 
same  emperor,  in  another  constitution  (o),  ordained  that  if 
any  temporal  lord,  when  admonished  by  the  church,  should 

0)  Ci^.  de  hsereticis.  (/)  Decretal,   1.  5,   t.    40,    c.   27. 

(Jk)  A  heretic  is  one  who  doubts  of  That  he  might  be  relieved  from   ca- 

the  Catholic  faith,  and  who  neglects  to  pital  punishment, 

observe    those  ceremonies  which  the  (m)  Cod,  1.  1,  tit.  5. 

Roman  church  has  appointed,  or  de-  (w)  C  de  haeriticis. 

creed,  shall  be  observed.  (o)  Cod.  1,  5,  4. 
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negleet  to  clear  his   tenrftories  of  heretics  within  a  year^  it 
slnold  be  lawful  for  good  catholics  to  seize  and  occupy  the 
luidi,  and  utterly   to  exteiminate  the  heretical  possessors. 
And  upon  this  foundation  was  built  that  arbitrary  power,  so 
loDg  dsdmed  and  so  fatally  exerted  by  the  pope,  of  disposing 
emi  of  the  kingdoms  of  refractory  princes  to  more  dutiful 
ions  of  tlie  church.     The  immediate  event  of  this  constitution 
IBS  something  singular,  and  may  serve  to  illustrate  at  once 
the  gradtude  of  the  holy  see,  and  the  just  punishment  of  the 
ro3fil  bigot :  for^  upon  the  authority  of  this  very  constitu- 
tion, the  pope  afterwards  expelled  this  very  Emperor  Fre- 
deric firom  his  kingdom  of  Sicily,  and  gave  it  to  Charles  of 
Anjou  (p). 

Christianity  being  thus  deformed  by  the  daemon  of  perse-  The  andcut 
cution  upon  the  continent,  we  cannot  expect  that  our  own  "^^^i^JS^^^ 
island  should  be  entirely  free  from  the  same  scourge.     And  ^Ui,n*uw?* 
therefore  we  find  among  our  ancient  precedents  {q)  a  writ  de 
h^^retico   comburendo,  which  is  thought  by  some  to  be  as  an- 
cient as  the  common  law  itself.     However  it  appears  from 
thence,  that  the  conviction  of  heresy  by  the  common  law  was 
not  in  any  petty  ecclesiastical  court,  but  before  the  archbishop 
himself,  in  a  provincial  synod ;  and  that  the  delinquent  was 
delivered  over  to  the  king,  to  do  as  he  should  please  with 
him:  so  that  the  crown   had  a  control   over  the  spiritual 
power,  and  might  pardon  the  convict  by  issuing  no  process 
against  him ;  the  writ  de  h^eretico  comburendo  being  not  a 
writ  *of  course,  but  issuing  only  by  the  special  direction  of     [♦47  ] 
the  king  in  council  (r). 

But  in  the  reign  of  Henry  the  Fourth,  when  the  eyes  of 
the  christian  world  began  to  open,  and  the  seeds  of  the  pro- 
testant  religion  (though  under  the  opprobious  name  of  lol- 
lardy)  (#)  took  root  in  this  kingdom ;  the  clergy,  taking  ad- 
vantage from  the  king  s  dubious  title  to  demand  an  increase 
of  their  own  power,  obtained  an  act  of  parliament  (t),  which 
sharpened  the  jedge  of  persecution  to  its  utmost  keenness. 
For,  by  that  statute,  the  diocesan  alone,  without  the  inter- 
vention of  a  synod,  might  convict  of  heretical  tenets ;  and 

(p)  Daldas  in  Cod.  1, 5,  4.                .  burning  of  them.  Matt.  xiii.  30,)  but 

(f)  F.  N.  B.  209.  from  one  Walter   Lolhard,  a  German 

(r)  1  HaL  P.  C.  995.  reformer,  a. d.  1315;  Mod.  Un.  Hist. 

(i)  So  called  not  from   blium,  or  xxvi.  13;   Spelm.  Gloss.  371. 

tares,  (an  ctjmology,  which  was  after-  (t)  2  Hen.  IV.,  c.  15. 

wwdt  deviaed  in  order  to  justify  the 
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unless  the  convict  abjured  his  opinions,  or  if  after  abjuration 
he  relapsed,  the  sheriff  was  bound  ex  ojicioy  if  required  by 
the  bishop,  to  commit  the  unhappy  victim  to  the  flames, 
without  waiting  for  the  consent  of  the  crown.  By  the  statute 
2  Hen.  V.  c.  7,  loUardy  was  also  made  a  temporal  offence, 
and  indictable  in  the  king's  courts ;  which  did  not  thereby 
gain  an  exclusive,  but  only  a  concurrent  jurisdiction  with  the 
bishop's  consistory. 

Afterwards,  when  the  final  reformation  of  religion  began  to 
advance,  the  power  of  the  ecclesiastics  was  somewhat  mode« 
rated :  for  though  what  heresy  is,  was  not  then  precisely  de- 
fined, yet  we  are  told  in  some  points  what  it  is  not:  the 
statute  25  Hen.  VIII.  c.  14,  declaring,  that  offences  against 
the  see  of  Rome  are  not  heresy;  and  the  ordinary  being 
thereby  restrained  firom  proceeding  in  any  case  upon  mere 
suspicion ;  that  i»,  unless  the  party  be  accused  by  two  credi- 
ble witnesses,  or  an  indictment  of  heresy  be  first  previously 
found  in  the  king's  courts  of  common  law.  And  yet  the  spirit 
of  persecution  was  not  then  abated,  but  only  diverted  into  a 
lay  channel.  For  in  six  years  afterwards,  by  statute  31 
IJen.  VIIL  c.  14,  the  bloody  law  of  the  six  articles  was 
made,  which  established  the  six  most  contested  points  of 
[*48  ]  *popery,  transubstantiation,  communion  in  one  kind,  the 
celibacy  of  the  clergy,  monastic  vows,  the  sacrifice  of  the 
mass,* and  auricular  confession;  which  points  were  '^  deter- 
mined and  resolved  by  the  most  godly  study,  pain,  and  tra^ 
vail  of  his  majesty :  for  which  his  most  humble  and  obedient 
subjects,  the  lords  spiritual  and  temporal,  and  the  commons, 
in  parliament  assembled,  did  not  only  render  and  give  unto 
his  highness  their  most  high  and  hearty  thanks,"  but  did  also 
enact  and  declare  all  oppugners  of  the  first  to  be  heretics,  and 
to  be  burnt  with  fire ;  and  of  the  five  last  to  be  felons,  and  to 
suffer  death.  The  same  statute  established  a  new  and  mixed 
jurisdiction  of  clergy  and  laily  for  the  trial  and  conviction  of 
heretics ;  the  reigning  prince  being  then  equally  intent  on 
destrojring  the  supremacy  of  the  bishops  of  Rome,  and 
establishing  all  other  their  corruptions  of  the  christian 
religion, 
taloi^to  hemj  ^  ^^^1  ^^^  pcrplcx  this  detail  with  the  various  repeals  and 
tS^Swu!^  revivals  of  these  sanguinary  laws  in  the  two  succeeding 
•*•***•  reigns,   but  shall  proceed  directly  to   the  reign  of  Queen 

Elizabeth ;    when    the  reformation   was  finally    established 
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wA  temper  and  decency,  unsullied  with  party  rancour,  or 

personal  caprice  and  resentment    By  statute  1  Eliz.  c.  1,  all 

{onner  statutes  relating  to  heresy  are  repealed,  which  leaves 

dte  jurisdiction  of  heresy  as  it  stood  at  common  law.;  viz.  as 

to  ike  infliction  of  common  censures,  in  the  ecclesiastical 

courts ;  and  in  case  of  burning  the  heretic,  in  the  provincial 

lynod  only  («).     Sir  Matthew  Hale  is  indeed  of  a  different 

opimon,  and  holds  that  such  power  resided  in  the  diocesan 

also,  though  he  agrees,  that  in  either  case  the  writ  de  hare-* 

tm  eomburendo  was  not  demandable  of  common  right,  but 

gnntaUe  or  otherwise  merely  at  the  king's  discretion  (u).  But 

die  principal  point  now  gained  was,  that  by  this  statute  a 

boundary  is  for  the  first  time  set  to  what  shall  be  accounted 

heresy ;  nothing  for  the  future  being  to  be  so  determined,  but 

only  such  tenets,  which  have  been  heretofore  so  declared, 

1.  By  the  words  of  the  canonical  scriptures  ;  2,  By  the  first 

bar  general  councils,  or  such  ^others  as  have  only  used  the      [*^ 

words  of  the  holy  scriptures ;  or,  8.  Which  shall  hereafter 

be  so  declared  by  the  parliament,  with  the  assent  of  the 

detgy  in  convocation.    Thus  was  heresy  reduced  to  a  greater 

eertainty  than  before;  though  it  might  not  have  been  the 

worse  to  have  defined  it  in  terms  still  more  precise  and 

particular :  as  a  man  continued  still  liable  to  be  burnt,  for 

what  perhaps  he  did  not  understand  to  be  heresy,  till  the 

ecclesiastical  judge  so  interpreted  the  words  of  the  canonical 

scriptures. 

For  the  writ  de  luBreiico  eomburendo  remained  still  in  The  writ  d 
taree ;  and  we  have  instances  of  its  being  put  in  execution  burendo  ai> 
upon  two  anabaptists  in  the  seventeenth  of  Elizabeth,  and  tenares  ex 
two  Arians  in  the  ninth  of  James  the   First.     But  it  was  habeas  eon 
totally  abolished,  and  heresy  again  subjected  only  to  eccle-  one  reign. 
siasdcal  correction  pro  salute  anifme,  by  virtue  of  the  statute 
29  Car.   XL  c.  9.     For,  in  one   and  the  same  reign,  our 
lands  were  delivered  from  the  slavery  of  military  tenures : 
our  bodies  from  arbitrary  imprisonment  by  the  habeas  corpus 
act;  and  our  minds  from  the  tyranny  of  superstitious  bigotry, 
by  demolishing  this  last  badge  of  persecution  in  the  English 
law. 
In  what  I  have  now  said,  I  would  not  be  understood  to  "*"*L ^* 

'  not  snfRcit 

derogate  from  the  just  rights  of  the  national  church,  or  to  (leAncd. 

(ir)  5  R«p.  23;  12  Rep.  56,  92.  (n)  1  Hal.  P.  C.  405. 
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Acts  aifectiiigr 
the  ettabliflhed 
church  are  of. 
fences  Bfainst 
Godandreli- 
glon,  and  arc* 
1.  Positive, 
a.  Nefatlve. 


Rerilinff  the 
ordinances  of 
the  church  is  a 
positive  oflience 
against  God  and 
rdigion. 


favour  a  loose  latitude  of  propagating  any  crude  undigested 
sentiments  in  religious  matters.  Of  propagating^  I  say ;  for 
the  bare  entertaining  them,  without  an  endeavour  to  diffuse 
them^  seems  hardly  cognizable  by  any  human  authority*  I 
only  mean  to  illustrate  the  excellence  of  our  present  estab- 
lishmenty  by  looking  back  to  former  times.  Every  thing  is 
now  as  it  should  be,  with  respect  to  the  spiritual  cognizance^ 
and  spiritual  punishment,  of  heresy:  unless  perhaps  that  the 
crime  ought  to  be  more  strictly  defined,  and  no  prosecution 
permitted,  even  in  the  ecclesiastical  courts,  till  the  tenets  in 
question  are  by  proper  authority  previously  declared  to  be 
heretical.  Under  these  restrictions,  it  seems  necessary  for 
the  support  of  the  national  religion,  that  the  officers  of  the 
church  should  have  power  to  censure  heretics ;  yet  not  to 
harass  them  with  temporal  penalties,  much  less  to  extermi- 
nate or  ^destroy  them.  The  legislature  hath  indeed  thought 
it  proper,  that  the  civil  magistrate  should  again  interposei 
with  regard  to  one  species  of  heresy,  very  prevalent  in  mo- 
dem times ;  for,  by  statute  9  and  10  W.  III.  c.  32,  if  any 
person  educated  in  the  christian  religion,  or  professing  the 
same,  shall  by  writing,  printing,  teaching,  or  advised  speak- 
ing, deny  any  one  of  the  persons  in  the  holy  trinity  to  be 
God,  or  maintain  that  there  are  more  Gods  than  one,  he  shall 
undergo  the  same  penalties  and  incapacities,  which  were  just 
now  mentioned  to  be  inflicted  on  apostacy  by  the  same 
statute  (2).  And  thus  much  for  the  crime  of  heresy. 

III.  Another  species  of  offences  against  religion  are  those 
which  affect  the  established  church.  And  these  are  either 
positive,  or  negative :  positive,  by  reviling  its  ordinances ; 
or  negative,  by  non-conformity  to  its  worship.  Of  both  x£ 
these  in  their  order.  t 

1.  And,  first,  of  the  ofience  of  reviling  the  ordinances  oi 
the  church.  This  is  a  crime  of  a  much  grosser  nature  ihte 
the  other  of  mere  non-conformity ;  since  it  carries  with  iC 
the  utmost  indecency,  arrogance,  and  ingratitude :  indecencyi' 
by  setting  up  private  judgment  in  virulent  and  factious  opp<H 
sition  to  public  authority ;  arrogance,  by  treating  with  codh 


(2)  53  Geo.  III.  c.  160,  intitaled, 
"  An  Act  to  relieve  persons  who  im- 
pugn the  doctrine  of  the  Holy  Trinity 
from  certain   Penalties,*^   repeals  the 


Act  of  W.  &  M.  respecting  the  denial 
of  the  Trinity,  and  also  the  provisions 
of  9  &  10  W.  IIL  as  far  as  they  bear 
relation  to  the  same  subject.    ' 
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\mft  and  rudeness  what  has  at  least  a  better  chance  to  be 
right,  than  the  singular  notions  of  any  particular  man ;  and 
ingratitade,  by  denying  that  indulgence  and  undisturbed 
liberty  of  conscience  to  the  members  of  the  national  church, 
which  the  retainers  to  every  petty  conventicle  enjoy.  How* 
ever,  it  is  proyided  by  statutes  1  £dw,  VI.  c.  1,  and  1  Eliz. 
c  1,  that  whoever  reviles  the  sacrament  of  the  Lord's  Sup- 
per shall  be  punished  by  fine  and  imprisonment :  and,  by  the 
ststute  1  £liz.  c  S,  if  any  minister  shall  speak  any  thing  in 
derogation  of  the  book  of  common  prayer,  he  shall^  if  not 
beneficed,  be  imprisoned  one  year  for  the  first  offence,  and 
for  life  for  the  second :  and,  if  he  be  beneficed,  he  shall  for 
the  first  ofience  be  imprisoned  six  months,  and  forfeit  a  year's 
▼alue  of  his  benefice ;  for  the  second  offence  he  shall  be  de- 
prived, and  suffer  one  year's  imprisonment;  and,  for  the 
third,  shall  in  like  manner  be  deprived,  and  suffer  imprison- 
ment tor  life.  *And  if  any  person  whatsoever  shall  in  plays,  [*51 
songs,  or  other  open  words,  speak  any  thing  in  derogation, 
depraving,  or  despising  of  the  said  book,  or  shall  forcibly 
prevent  the  reading  of  it,  or  cause  any  other  service  to  be 
used  in  its  stead,  he  shall  forfeit,  for  the  first  ofience,  an  hun- 
dred marks  ;  for  the  second,  four  hundred ;  and  for  the  third, 
shall  forfeit  all  his  goods  and  chattels,  and  suffer  imprison- 
ment for  life.  These  penalties  were  fi-amed  in  the  infancy  of 
our  present  establishment :  when  the  disciples  of  Rome  and 
of  Geneva  united  in  inveighing  with  the  utmost  bitterness 
against  the  English  liturgy :  and  the  terror  of  these  laws  (for 
they  seldom,  if  ever,  were  fully  executed)  proved  a  principal 
Bieans,  under  Providence,  of  preserving  the  purity  as  well  as 
decency  of  our  national  worship.  Nor  can  their  continuance 
to  this  time  (of  the  milder  penalties  at  least)  be  thought  too 
severe  and  intolerant;  so  far  as  they  are  levelled  at  the 
offence,  not  of  thinking  difierently  firom  the  national  church, 
but  of  railing  at  that  church  and  obstructing  its  ordinances, 
for  not  submitting  its  public  judgment  to  the  private  opinion 
of  others.  For,  though  it  is  clear,  that  no  restraint  should 
be  laid  upon  rational  and  dispassionate  discussions  of  the 
rectitude  and  propriety  of  the  established  mode  of  worsliip ; 
yet  contumely  and  contempt  are  what  no  establishment  can 
tolerate  (r).     A  rigid  attachment  to  trifles,  and  an  intempe- 

(t)  Bj  an  orcfinuice  23  Aug.  1645,     which,  continued  till  the  UestoratioD, 
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NoO'Conformitx 
to  the  worship 
of  the  church  is 
a  negative  of- 
fence, and  of  a 
Ufirhter  degree 
than  the  former. 

[•52] 


Non  •  oonfonn- 
istsare,  i,  Those 
who  profess  no 
religion,  and — 


rate  zeal  for  reforming  them,  are  equally  ridiculous  and 
absurd :  but  the  latter  is  at  present  the  less  excusable,  be- 
cause from  political  reasons,  sufficiently  hinted  at  in  a  former 
volume  (to)f  it  would  now  be  extremely  unadvisable  to  make 
any  alterations  in  the  semce  of  the  church ;  unless  by  its 
own  consent,  or  imless  it  can  be  shewn  that  some  manifest 
impiety  or  shocking  absurdity  will  follow  from  continuing  the 
present  forms. 

2.  Non-conformity  to  the  worship  of  the  church  is  the 
other,  or  negative  branch  of  this  offence.  And  for  this  there 
is  much  more  to  be  pleaded  than  for  the  former ;  being  a 
^matter  of  private  conscience,  to  the  scruples  of  which  our  pre- 
sent laws  have  shewn  a  very  just  and  christian  indulgence. 
For  undoubtedly  all  persecution  and  oppression  of  weak  con- 
sciences, on  the  score  of  religious  persuasions,  are  highly  un- 
justifiable upon  every  principle  of  natural  reason,  civil  liberty, 
or  sound  religion.  But  care  must  be  taken  not  to  carry  this 
indulgence  into  such  extremes,  as  may  endanger  the  national 
church:  there  is  always  a  difierence  to  be  made  between 
toleration  and  establishment  (3). 

Non-conformists  are  of  two  sorts:  first,  such  as  absent 
themselves  from  divine  worship  in  the  established  church. 


to  preach,  write,  or  print,  any  thing  in 
derogation  or  depraving  of  the  dU 
rectory,  for  the  then  established  pres- 
byterian    worship,    tnlijected    the  of- 


fender, upon  indictment,  to  a  discrt- 
tionary  fine,  not  exceeding  fifty  pounds ; 
(Scobell,98.) 
(tr)  Vol.  I.  page  96. 


(.3)  It  is  difficult  to  understand  how 
non-conformity  to  the  worship  of  the 
established  church,  when  founded  on 
principles  conscientious  and  sincere,  can 
with  propriety  be  called  an  *<  offence" 
at  all,  either  positive  or  negative; 
much  less  an  **  offence  against  God  and 
religion."  Nor  is  it  easy  to  justify  the 
denominating  toleration  an  "  indul- 
gence. "  Liberty  of  conscience  in  mat- 
ters of  religion  is  one  of  the  natural  and 
inalienable  rights  of  mankind ;  and  the 
indulgence  seems  more  properly  to 
come  from  the  great  migority  of  non- 
conformists towards  the  comparatively 
small  number  of  those  who  compose 
the  established  church :  for,  though  the 
former  ar«  contented  to  accept  of  to- 


leration as  a  boon,  while  the  ei\jojmeiit 
of  it  is  secured  to  them  by  Um  law  cf 
the  land,  the  latter  would  find  it  diffi- 
cult to  withhold  it  as  a  right,  if  any 
alteration  in  the  law  upon  the  subjeet 
should  compel  the  former  to  cUimitin 
that  character.  The  repeal  of  the  Test 
and  Corporation  Acts  by  the  statute 
9  Geo.  IV.  c.  17,  see  post,  59  n.  (14,) 
has  removed  some  of  the  disabilitiee 
which  so  long  pressed  upon  protestanl 
dissenters ;  and  the  passing  of  the  8t»* 
tute  10  Geo.  IV.  c.  7,  mtituled,  "  An 
Act  for  the  Relief  of  his  Majesty^ 
Roman  Catholic  Subjects,"  see  p«tf, 
58  n.  (9),  has  at  length  rendered  the 
same  justice  to  papists. 
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through  total  irreligion,  and  attend  the  service  of  no  other 
persuasion.  These  by  the  statutes  of  1  Eliz.  c.  2,  23  £liz. 
e.  1,  and  3  Jac  I.  c.  4,  forfeit  one  shilling  to  the  poor  every 
Lord's  day  they  so  absent  themselves^  and  ^L  to  the  king 
if  they  continue  such  default  for  a  month  together.  And  if 
they  keep  any  inmatei  thus  irreligiously  disposed,  in  their 
houses,  they  forfeit  10/.  per  month. 

The  second    species   of  non-conformists,   are   those  who  s.  protestan 
o&nd  through   a   mistaken  or  perverse  zeal.     Such   were  papists,  who 
esteemed  by  our  laws,  enacted  since  the  time  of  the  reforma-  co^n^dered  I 
tioD,  to  be  papists  and  protestant  dissenters :  both  of  which  ^cs^  "^ 
were  supposed  to  be  equally  schismatics  in  not  communica- 
ting with  the  national  church ;  with  this  difference,  that  the 
papists  divided  from  it  upon  material,  though  erroneous,  rea- 
sons ;  but  many  of  the  dissenters  upon  matters  of  indiffer- 
ence, or,  in  other  words,  upon  no  reason  at  all.    Yet  certainly 
our  ancestors  were  mistaken  in  their  plans  of  compulsion  and 
iDtolerance.     The  sin  of  schism,  as  such,  is  by  no  means  the 
object  of  temporal  coercion  and  punishment.      If  through 
weakness  of  intellect,  through  misdirected  piety,  through  per- 
Terseness  and  acerbity  of  temper,  or,  which  is  often  the  case, 
through  a  prospect  of  secular  advantage  in  herding  with  a 
party,  men  quarrel  with  the  ecclesiastical  establishment,  the 
civil  magistrate  has  nothing  to  do  with  it ;  unless  their  tenets 
and  practice  are  such  as  threaten  ruin  or  disturbance  to  the 
state.     He  is  bound  indeed  to  protect  the  established  church : 
^and,  if  this  can  be  better  eflected,  by  admitting  none  but  its      [*5S 
genuine  members  to  offices  of  trust  and  emolument,  he  is  cer- 
tainly at  liberty  so  to  do ;  the  disposal  of  offices  being  matter 
of  &vour  and  discretion.     But,  this  point  being  once  secured, 
all  persecution  for  diversity  of  opinions,  however  ridiculous 
or  absurd  they  may  be,  is  contrary  to  every  principle  of  sound 
policy  and  civil  freedom.     The  names  and  subordination  of 
the  clergy,  the  posture  of  devotion,  the  materials  and  colour 
of  the  minister's  garment,  the  joining  in  a  known  or  an  un- 
known form  of  jNrayer,  and  other  matters  of  the  same  kind 
must  be  left  to  the  option  of  every  man's  private  judgment. 

With  regard  therefore  to  protestant  dissenters,  although  indnupence 
the  experience  of  their  turbulent  disposition  in  former  times  forded  to  pi 
occasioned  several  disabilities  and  restrictions,  which  I  shall  en  by  Tauric 

not  undertake  to  justify,  to  be  laid  upon  them  by  abundance 
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of  statutes  (x),  yet  at  length  the  legislature,  with  a  spirit  of 
true  magnatiimityy  extended  that  indulgence  to  these  secta- 
ries, which  they  themselves,  when  in  power,  had  held  to  be 
countenancing  schism,  and  denied  to  the  church  of  Eng- 
land (y).  The  penalties  are  conditionally  suspended  by  the 
statute  1  W.  and  M.  st.  1,  c.  18,  "for  exempting  their  ma- 
jesties protestant  subjects,  dissenting  from  the  church  of 
England,  from  the  penalties  of  certain  laws,"  commonly 
called  the  Toleration  Act ;  which  is  confirmed  by  statute 
10  Ann.  c.  2,  and  declares  that  neither  the  laws  above  men- 
tioned, nor  the  statutes  1  Eliz.  c.  /i3,  §  14 ;  3  Jac.  1,  c.  4  and  5, 
nor  any  other  penal  laws  made  against  popish  recusants,  ex- 
cept the  test  acts,  shall  extend  to  any  dissenters,  other  than 
papists  and  such  as  deny  the  trinity:  provided,  1.  That  they 
take  the  oaths  of  allegiance  and  supremacy,  or  make  a  similar 
affirmation,  being  quakers  (z),  and  subscribe  the  declaration 
against  popery;  2.  That  they  repair  to  some  congregation 
certified  to  and  registered  (4)  in  the  court  of  the  bishop  or 
archdeacon,  or  at  the  county  sessions ;  3.  That  the  doors  of 
such  meeting-house  shall  be  unlocked,  unbarred,  and  unbolt- 
ed, in  default  of  which  ♦the  persons  meeting  there  are  still 
liable  to  all  the  penalties  of  the  former  acts.  Dissenting 
teachers,  in  order  to  be  exempted  from  the  penalties  of  the 
statutes  13  and  14  Car.  XL  c.  4;  15  Car.  II.  c.  6;  17  Car. 
II.  c.  2,  and  22  Car.  II.  c.  1,  are  also  to  subscribe  the  articles 
of  religion  mentioned  in  the  statute  13  Eliz.  c.  12,  which 
only  concern  the  confession  of  the  true  christian  faith,  and 


(x)  23  Eliz.  c.  1 ;  29  Eliz.  c.  6 ; 
35  Eliz.  c.  1;  22  Car.  II.  c.  1. 

(v)  The  ordinance  of  1645,  before 
cited,  inflicted  imprisonment  for  a  year 
on  the  third  offence,  and  pecuniary  pe- 


nalties on  the  former  two,  in  case  of 
using  the  book  of  common  prayer  not 
only  in  a  place  of  public  worship  but 
also  in  any  private  family. 
(s)  See  Stat  8  Geo.  L  c  6. 


(4)  See  52  Geo.  HI.  c.  155.  By 
this  statute,  all  places  set  apart  for  the 
performance  of  public  worship,  must 
be  properly  certified  and  registered. 
They  are  required  to  be  certified  to  the 
bishop  of  the  diocese,  or  the  archdea- 
con, or  to  the  general  quarter  sessions 
of  the  peace  within  the  district,  and  to 
be  regittered  in  the  said  bishop*s  orarch- 


deacon*s  court,  and  afterwards  regn- 
tered  and  recorded  by  the  clerk  of  the 
peace.  All  persons  omitting  to  certify 
according  to  the  provisions  of  this  art 
are  liable  to  a  penalty  of  20/.,  and  not 
less  than  20s.,  at  the  discretion  of  the 
convicting  justice.  This  act  repealed 
the  13  Sc  14  Car.  II.  c.  1  ;  17  Car.  IL 
c.  2,  and  22  Car.  II.  c.  I. 
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the  doctrine  a{  the  sacraments,  witli  an  express  exception  of 
those  relating  to  the  govermnent  and  powers  of  the  church, 
and  to  infant  baptism;  or  if  they  scrujde  subscribing  the 
same,  shall  ouJce  and  subscribe  the  declaration  prescribed 
by  statute  19.  Geo.  III.  c*  44,  professing  themselves  to  be 
christians  and  protestants,  and  that  they  believe  the  scrip- 
tures to  contain  the  revealed  will  of  God,  and  to  be  the  rule 
of  doctrine  and  practice.  Thus,  though  the  crime  of  non- 
conformity is  by  no  means  universally  abrogated,  it  is  sus- 
pended and  ceases  to  exist  with  regard  to  these  protestant 
dissenters,  during  their  compliance  with  the  conditions  im- 
posed by  these  acts ;  and,  under  these  conditions,  all  persons, 
who  will  approve  themselves  no  papists  or  oppugners  of  the 
trinity,  are  left  at  full  liberty  to  act  as  their  consciences  shall 
direct  them,  in  the  matter  of  religious  worship  (5).  And  if 
any  person  shall  wilfully,  maliciously,  or  contemptuously  dis- 
turb any  congregation,  assembled  in  any  church  or  permitted 
meeting-house,  or  shall  misuse  any  preacher  or  teacher  there, 
he  shall,  by  virtue  of  the  same  statute,  1  W.  and  M.  be  bound 
over  to  the  sessions  of  the  peace,  and  forfeit  twenty  pounds  (6). 


(5)  By  52  G€o.  IIL  c.  155,  s.  4, 
persons  officMting  in,  or  resorting  to 
religious  establishments  duly  certified 
secordmg  to  the  provisions  of  this  Act, 
or  to  J  other  Acts,  are  as  fully  reHered 
Irom  all  pains  and  penalties  under  any 
Act  or  Acts  relating  to  religious  wor- 
ship, as  any  person  who  has  made  the 
declaration,  and  taken  the  oaths  as  re- 
qnired  by  1  W.  &  M.,  or  any  Act 
amcndBBg  it.  By  sec.  5,  any  person 
not  having  taken  the  oath,  and  sub- 
scribed the  declaration  as  specified  in 
the  19  Geo.  IIL  c.  44,  may  be  re- 
quired to  do  so  by  any  one  justice; 
«id,  on  refusal^  he  is  prohibited  from 
t^y^bing  or  preaching  in  any  place  of 
religious  worship,  until  he  shall  have 
taken  and  subscribed  the  same,  on  pain 
of  forfeiting  for  every  offence  any  sum 
not  excee4ing  10/.,  and  not  less  than 
10^.  By  sec.  6,  persons  required  to 
take  th0  oaths,  are  not  bound  to  go 
more  than  five  milea  from  home  to  obey 
the  magistrate*s  summons.      And  by 

VOL  rv. 


sec.  7,  any  Protestant  subject  may  re- 
quire any  one  justice  to  administer  the 
oath  and  tender  the  declaration. 

(6)  By  52  Geo.  III.  c.  155,  s.  12, 
"  If  any  person  or  persons,  at  any  time 
after  the  passing  of  this  Act,  do  and 
shall  wilfully  and  maliciously,  or  con- 
temptuously disturb  or  disquiet  any 
meeting  or  assembly  or  congregation  of 
persons  assembled  for  religious  wor- 
ship, permitted  or  authorized  by  this 
Act  or  any  former  Act  or  Acts  of  Par- 
liament, or  shall  in  any  way  disturb, 
molest,  or  misuse  any  preacher,  teacher, 
or  person  officiating  at  such  meeting, 
assembly  or  congregation,  or  any  per- 
son or  persons  there  assembled,  such 
person  or  persons  so  ofifending,  upon 
proof  thereof  before  any  justice  of  the 
peace,  by  two  or  more  credible  wit^ 
nesses,  shall  find  two  sureties  to  be 
bound  by  recognizances  in  the  penal 
sum  of  ^£50^  to  answer  for  such  offence, 
and  in  default  of  such  sureties  shall  be 
committed  to  prison,  there  to  remain 
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Reasons  why  a 
aimilar  tolera- 
tion  cannot  be 
extended  to 
papists. 


But  by  statute  5  Geo.  L  c  4,  no  mayor  or  principal  magis- 
trate, must  appear  at  any  dissenting  meeting  with  the  ensigns 
of  his  office  (a),  on  pain  of  disability  to  hold  that  or  any  odier 
office :  the  legislature  judging  it  a  matter  of  propriety,  that  a 
mode  of  worship,  set  up  in  opposition  to  the  national,  when 
allowed  to  be  exercised  in  peace,  should  be  exercised  also 
with  decency,  gratitude,  and  humility.  Dissenters  also,  who 
subscribe  the  declaration  of  the  act  19  Geo.  III.  are  ex- 
empted, unless  in  the  case  of  endowed  schools  and  colleges, 
from  the  penalties  of  the  statutes  13  and  14  Car.  II.  c  4, 
and  17  Car.  11.  c*  2,  which  prohibit,  upon  pain  of  fine  and 
imprisonment,  all  persons  fi:!om  teaching  school  unless  they 
be  licensed  by  the  ordinary,  and  ^subscribe  a  declaration 
of  conformity  to  the  liturgy  of  the  -church,  and  reverently 
firequent  divine  service  established  by  the  laws  of  this 
kingdom.     .  i 

As  to  papistSf  what  has  been  said  of  the  protestant  dissen- 
ters would  hold  equally  strong  for  a  general  toleration  of 
them  ;  provided  their  separation  was  founded  only  upon  dif- 
ference of  opinion  in  religion,  and  their  principles  did  not  also 
extend  to  a  subversion  of  the  civil  government.  If  once  they 
could  be  brought  to  renounce  the  supremacy  of  the  pope, 
they  might  quietly  enjoy  their  seven  sacraments,  their  purga- 
tory, and  auricular  confession  ;   their  worship  of  relicks  and 


(a)  Sir  Humphry  Edwin,  a  lord 
mayor  of  London,  had  the  imprudence 
soon  after  the  Toleration  Act  to  go  to 
a   presbyterian  meeting-house  in  his 


formalities;  which  is  alluded  to  by 
Dean  Swift,  in  his  "  Tale  of  a  Tub^'* 
under  the  allegory  of  Jack  getting  on  a 
great  horse,  and  eating  custard. 


till  the  next  general  or  quarter  sessions ; 
and,  upon  conviction  of  the  said  offence 
at  the  said  general  or  qiuurter  sessions, 
shall  sufier  the  pain  and  penalty  of 
£40." 

An  indictment  on  this  statute  may  be 
removed  into  the  Court  of  King's  Bench 
by  certiorari  before  trial ;  Rex  t.  Wad- 
Uy,  4  M.  &;  S.  50a  But  a  motion 
must  be  made  for  that  purpose,  as  is 
now  indeed  required  in  every  case  of  a 
removal  of  an  indictment  from  an  infe- 
rior court,  by  stat  6&6  W.  IVw  e.  d& 
The  place,  we  have  seen»  amu  p.  59, 


n.  (4),  must  be  registered,  but  it  seems 
immaterial  whether  the  officiating  mi- 
nister has  qualified  or  not;  Hex  v.  Halet 
Peake,  1»2;  5  T.  R,  548.  The  sta- 
tute  has  been  held  to  extend  to  a  ood* 
gregation  of  foreign  Lutherans ;  ibid. 
Where,  in  a  contest  for  the  situation  of 
clerk,  one  clerk  pulled  anotlierfrom 
the  desk,  it  was  held  within  the  ttatnte ; 
ibid. 

By  Stat.  31  Geo.  III.  c.  dO,  s.  10, 
similar  protection  is  given  to  romKn 
catholics. 
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imiges ;  nay  eren  their  transubstantiation.  But  while  they 
acknowledge  a  foreign  power,  superior  to  the  sovereignty  of 
the  kingdom,  they  cannot  complain  if  the  laws  of  that  king- 
dom will  not  treat  them  upon  the  footing  of  good  subjects. 

Let  U8  therefore  now  take  a  view  of  the  laws  in  force  nie three  cianes 
igainst  the  papists ;   who  may  be  divided  into  three  classes,  finedfand  the 
persons  professing  popery,  popish  recusants  convict,  and  e»ch  nnewSi. 
popish  priests.     1.  Persons  professing  the  popish  religion, 
besides  the  former  penalties  for  not  frequenting  their  parish 
church,  are  disabled  from  taking  their  lands  either  by  descent 
or  purchase,  after  eighteen  years  of  age,  until  they  renounce 
their  errors ;  they  must  at  the  age  of  twenty-one  register  their 
estates  before  acquired,  and  all  future  conveyances  and  wills 
relating  to  them ;    they  are  incapable  of  presenting  to  any 
advowson,  or  granting  to  any  other  person  any  avoidance  of 
the  same ;  they  may  not  keep  or  teach  any  school  under  pain 
rf  perpetual  imprisonment ;  and,  if  they  willingly  say  or  hear 
mass,  they  forfeit  the  one  two  hundred,  the  other  one  hun- 
dred marks,  and  each  shall  sufier  a  year's   imprisonment 
Thus  much  for  persons,  who,  from  the  misfortune  of  family 
prejudices  or  otherwise,  have  conceived  an  unhappy  attach- 
ment to  the  Romish  church  from  their  infancy,  and  publicly 
profess  its  errors.     But  if  any  evil  industry  is  used  to  rivet 
these  errors  upon  them,  if  any  person  sends  another  abroad 
to  be  educated  in  the  popish  religion,  or  to  reside  in  any  re- 
ligious house  abroad  for  that  purpose,  or  contributes  to  their 
maintenance  when  there  ;  *both  the  sender,  the  sent,  and  the      [*56  ] 
contributor,  are  disabled  to  sue  in  law  or  equity,  to  be  exe- 
cutor or  administrator  to  any  person,  to  take  any  legacy  or 
deed  of  gift,  and  to  bear  any  office  in  the  realm,  and  shall  for- 
feit all   their  goods  and  chattels,  and  likewise  all  their  real 
estate  for  life.     And  where  these  errors  are  also  aggravated 
by  apostacy,  or  perversion,  where  a  person  is  reconciled  to 
the  see  of  Rome,  or  procures  others  to  be  reconciled,  the 
oflfence  amounts  to  high  treason.     2.  Popish  recusants,  con- 
victed in  a  court  of  law  of  not  attending  the  service  of  the 
church  of  England,  are  subject  to  the  following  disabilities, 
penalties,  and  forfeitures,  over  and  above  those  before  men- 
tioned.    They  are  considered  as  persons  excommunicated; 
they  can  hold  no  office  or  employment ;  they  must  not  keep 
arms  in  their  houses,  but  the  same  may  be  seized  by  the  jus- 
tices of  the  peace;  they  may  not  come  within  ten  miles  of 
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London,  on  pain  of  100/.;  they  can  bring  no  action  at  law^ 
or  suit  in  equity;  they  are  not  permitted  to  travel  above  five 
miles  from  home,  unless  by  licence,  upon  pain  of  forfeiting 
all  their  goods ;  and  they  may  not  come  to  court  under  pain 
of  100/.  No  marriage  or  burial  of  such  recusant,  or  baptism 
of  his  child,  shall  be  had  otherwise  than  by  the  ministers  of 
the  church  of  England,  under  other  severe  penalties.  A 
married  woman,  when  recusant,  shall  forfeit  two-thirds  of  her 
dower  or  jointure,  may  not  be  executrix  or  administratrix  to 
her  husband,  nor  have  any  part  of  his  goods ;  and  during  the 
coverture  may  be  kept  in  prison,  unless  her  husband  redeems 
her  at  the  rate  of  10/.  a  month,  or  the  third  part  of  all  his 
lands.  And  lastly,  as  a  feme  covert  recusant  may  be  impri- 
soned, so  all  others  must,  within  three  months  afler  convic- 
tion, either  submit  and  renounce  their  errors,  or,  if  required 
so  to  do  by  four  justices,  must  abjure  and  renounce  the 
realm  :  and  if  they  do  not  depart,  or  if  they  return  without 
the  king's  licence,  they  shall  be  guilty  of  felony,  and  suffer 
deatli  as  felons  without  benefit  of  clergy.  There  is  also  an 
inferior  species  of  recusancy,  refusing  to  make  the  declaration 
against  popery  enjoined  by  statute  30  Car.  II.  st.  2,  when 
tendered  by  the  proper  magistrate,  which,  if  the  party  resides 
within  ten  miles  of  London,  makes  him  an  absolute  recusant 
convict;  or,  if  at  a  greater  distance,  suspends  him  from^ 
[*57  ]  having  any  seat  in  *parliament,  keeping  arms  in  his  house, 
or  any  horse  above  the  value  of  five  pounds.  This  is  the 
state,  by  the  laws  now  in  being  (6),  of  a  lay  papist..  But^ 
3.  The  remaining  species  or  degree,  viz,  popish  priests,  are 
in  a  still  more  dangerous  condition.  For  by  statute  11  and 
1^  W.  III.  c.  4,  popish  priests  or  bishops,  celebrating  mass 
or  exercising  any  part  of  their  functions  in  England,  except 
in  the  houses  of  ambassadors,  are  liable  to  perpetual  impri- 
sonment And  by  the  statute  27  Eliz.  c.  2,  any  popish 
priest,  born  in  the  dominions  of  the  crown  of  England^  wlio 
sliall  come  over  hither  from  beyond  sea,  unless  driven  by 
stress  of  weather  and  tarrying  only  a  reasonable  time  (c),  or 
shall   be   in  England  three  days    without  conforming  and 

(h)  Stat.  23  Elu.,  c.  1  ;  27  Eliz.,  W.  &  xM..c.  9,  15,&  26;  11  &  12  W. 

c.  2;    29  Eliz.,  c.  6;    35  Eliz.,  c.  2;  III.,  c.  4;    12  Ann,  st  2,  c.   14;  1 

1  Jac.  I.,  c.  4;   3  Jac.   I.,  c.  4  &5;  Geo.  I.,  st.  2,  c.  55;  3  Geo.  1.,  c.  18; 

7  Jac.  I.,  c.  6;  3  Car.  I.,  c.  8;   25  12  Geo.  II.,  c.  17. 

Car.  II.,  c.  2;    30  Car.  II.,  st.  2;  1  (c)  Rayin.377;  Latch.  1. 
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taking  the  oaths,  is  guilty  of  high  treason :  aiid  all  person^) 
haibouring  him  are  guilty  of  felony  without  the  benefit  of 
dcrgy. 

This  is  a  short  summary  of  the  laws  against  the  papists ,  The  orifrinai 
under  their  three  several  classes^  of  persons  professing  the  Siose  lawa  de- 
popish religion,  popish  recusants  convict,  and  popish  priests.  pHe^ot^wtS^u' 
Of  which  the  president  Montesquieu  observes  (rf),  that  they  conswScIff  ""^ 
are  so  rigorous,  though  not  professedly  of  the  sanguinary 
kind,  that  they  do  all  the  hurt  that  can  possibly  be  done  in 
cold  blood.  But  in  answer  to  this  it  may  be  observed,  what 
foreigners  who  only  judge  from  our  statute  book  are  not  fully 
apprized  of,  that  these  laws  are  seldom  exerted  to  their  ut- 
most rigour  ;  and,  indeed,  if  they  were,  it  would  be  very  dif- 
ficult to  excuse  them.  For  they  are  rather  to  be  accounted 
for  from  their  history,  and  the  urgency  of  the  times  which 
produced  them,  than  to  be  approved,  upon  a  cool  review,  as 
a  standing  system  of  law.  The  restless  machinations  of  the 
Jesuits  during  the  reign  of  Elizabeth,  the  turbulence  and 
uneasiness  of  the  papists  under  the  new  religious  establish- 
ment, and  the  boldness  of  their  hopes  and  wishes  for  the  suc*- 
cession  of  the  Queen  of  Scots,  obliged  the  parliament  to 
counteract  so  dangerous  a  spirit  by  laws  of  a  great,  and  then 
perhaps  necessary,  severity.  The  powder-treason,  in  the  suc- 
ceeding reign,  struck  a  panic  into  *James  I.  which  operated  r*gg  i 
in  diflferent  ways :  it  occasioned  the  enacting  of  new  laws 
against  the  papists ;  but  deterred  him  from  putting  them  in 
execution.  The  intrigues  of  Queen  Henrietta  in  the  reign 
of  Charles  I.,  the  prospect  of  a  popish  successor  in  that  of 
Charles  II.,  the  assassination-plot  in  the  reign  of  King  Wil- 
liam, and  the  avowed  claim  of  a  popish  pretender  to  the  crown 
in  that  and  subsequent  reigns,  will  account  for  the  extension 
of  these  penalties  at  those  several  periods  of  our  history. 
But  if  a  time  should  ever  arrive,  and  perhaps  it  is  not  very 
distant,  when  all  fears  ofa  pretender  shall  have  vanished,  and 
the  power  and  influence  of  the  pope  shall  become  feeble,  ridi- 
cqIous,  and  despicable,  not  only  in  England  but  in  every 
kingdom  of  Europe  ;  it  probably  would  not  then  be  amiss  to 
review  and  soften  these  rigorous  edicts ;  at  least  till  the  civil 
principles  of  the  roman  catholics  called  again  upon  the  legis- 
lature to  renew  them :  for  it  ought  not  to  be  letl  in  the  breast 

(d)  Sp.  L.  b.  19,  c.  27. 
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of  every  merciless  bigot,  to  drag  down  the  vengeance  of  these 
occasional  laws  upon  inofikisive,  though  mistaken,  subjects ; 
in  opposition  to  the  lenient  inclinations  of  the  civil  magistrate, 
and  to  the  destruction  of  every  principle  of  toleration  and  re- 
ligious liberty. 

This  hath  partly  been  done  by  statute  18  Geo.  III.  c.  60, 
with  regard  to  such  papists  as  duly  take  the  oath  therein  pre- 
scribed, of  allegiance  to  his  majesty,  abjuration  of  the  pre- 
tender, renunciation  of  the  pope's  civil  power,  and  abhor- 
rence of  the  doctrines  of  destroying  and  not  keeping  faith  with 
heretics,  and  deposing  or  murdering  princes  excommunicated 
by  authority  of  the  see  of  Rome  :  in  respect  of  whom  only, 
the  statute  of  11  and  12  W.  III.  is  repealed,  so  far  as  it 
disables  them  from  purchasing  or  inheriting,  or  authorizes 
the  apprehending  or  prosecuting  the  popish  clergy,  or  sub- 
jects to  perpetual  imprisonment  either  them  or  any  teachers 
of  youth  (7)  (8). 


(7)  But  now  by  the  stat.  81  Geo. 
III.,  c.  32  (amended  and  explained  by 
43  Geo.  IIL,  c.  SO,)  which  may  be 
called  the  Toleration  Act  of  the  roman 
catholics,  all  the  severe  and  cruel  re- 
strictions and  penalties,  enumerated  by 
the  learned  judge,  are  removed  from 
those  roman  catholics,  who  are  willing 
to  comply  with  the  requisitions  of  that 
statute,  which  are,  that  they  must  ap- 
pear at  some  of  the  courts  of  West- 
minster, or  at  the  quarter  sessions  held 
for  the  county,  city,  or  place  where 
they  shall  reside,  and  shall  make  and 
subscribe  a  declaration,  that  they  pro- 
fess the  roman  catholic  religion,  and 
also  an  oath  which  is  exactly  similar  to 
that  required  by  the  IB  Geo.  III.  c.  60, 
the  substance  of  which  is  stated  above 
fai  the  text  Of  this  declaration  and 
oath  being  duly  made  by  any  roman  ca- 
tholic,  the  officer  of  the  court  shall 
grant  him  a  certificate ;  and  such  officer 
shall  yearly  transmit  to  the  privy  council 
lists  of  all  persons  who  have  thus  qua- 
lified themselves  within  the  year  in  his 
respective  court.  The  statute  then 
provides,  that  a  roman  catholic,  thus 
qualified,  shall  not  be  prosecuted  under 
any  statute  for  not  repairing  to  a  parish 


church,  nor  shaU  he  be  prosecuted  Ibr 
being  a  papist,  nor  for  attending  or 
performing  mass  or  other  ceremonies 
of  the  church  of  Rome ;  provided  that 
no  place  shall  be  allowed  for  an  assem- 
bly to  celebrate  such  worship  until  it  is 
certified  to  the  sessions ;  nor  shall  any 
minister  officiate  in  it,  until  his  name 
and  description  are  recorded  there. 
And  no  such  place  of  assembly  shall 
have  its  doors  locked  or  barred  during 
the  time  of  meeting  or  divine  Irorship. 

And  if  any  roman  catholic  whatever 
is  elected  constable,  church-warden, 
overseer,  or  into  any  parochial  office^ 
he  may  execute  the  same  by  a  deputy, 
to  be  approved  as  if  he  were  to  act  for 
himself  as  principal.  But  every  minis- 
ter, who  has  quidified,  shall  be  exempt 
from  serving  upon  juries,  and  horn  be- 
ing elected  into  any  parochial  office. 
And  all  the  laws  for  frequenting 
divine  serrice  on  Sundays,  shall  conti^ 
nue  in  force,  except  where  persons  at- 
tend some  place  of  worship  allowed  by 
this  statute,  or  the  ToleraliQii  Act  of 
the  dissenters,  1  W.  &  M. 

And  if  any  person  disturb  a  congre- 
gation allowed  under  this  act,  he  shall» 
as  for  disturbing  a  dissenting  meeting. 
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In  order    the   l>etter    to    secure  the  establiahed  church  IJ:5;:;7^ftTc 
a^nst  perils  firom  non-conformists  of  all  denominations,  in-  XTdJi -"thdr^^ 

object  explained. 


be  bound  over  to  the  next  sesnons,  and 
ipm  conTictioii  there,  shall  forfeit 
tmity  pouDida. 

BbI  qo  roman  ratholir  miaister  shall 
oidtte  in  any  place  of  worabip  having 
I  steeple  and  a  bell,  or  at  any  funeral 
m  t  church  or  churchyard,  or  riiall 
war  the  habita  of  hia  order,  except  in 
tplace  allowed  by  this  statote,  or  in  a 
prints  house,  where  there  shall  not  be 
man  than  fire  persons  besides  the  &- 
mily.  Tins  statute  shaU  not  exempt 
foaaa  catholics  from  the  payment  of 
tithes,  or  other  dues,  to  the  chnrch; 
sor  diall  it  affect  the  statutes  oonccm- 
bg  marriagei,  or  any  l&w  respecting 
the  socceanon  to  the  crown.  No  per- 
Ma,  who  has  qualified,  shall  be  prose* 
cated  for  instructing  youth,  except  in 
as  endowed  school,  or  a  school  in  one  of 
^  Knglish  universities;  and  except 
sitoi  that  no  roman  catholic  schoolman 
tv  shaU  receive  into  lus  school  the 
child  of  any  protestant  father ;  nor  shsU 
aay  mnait  catholic  heep  a  school  until 
his,  or  her  name  be  recorded  as  a 
teacher  at  the  ssfsions. 

But  no  religious  order  is  to  be  es- 
tablished; and  every  endowment  of  a 
idiool  or  coUege  by  a  roman  catholic 
shaU  still  be  superstitioas  and  unlaw- 
foL     And  no  person  henceforth  shall 
be  samasoned  to  take  the  oath  of  su- 
pnmacy,  and  tho  declaration  against 
traasohstantiatiop.      Nor  shall  roman 
catholics,  who  hove  qualified,  be  re- 
movable from  Ix)ndon  and  Westmins- 
ter; neither  shall  any  peer,  who  has 
qnaKied,  be  punisbable  for  coming  into 
Ae  preaence,  or  palace,  of  the  king  or 
qaeen.     And  no  papbts  whatever  shall 
he  any  longer  obliged  to  register  their 
names  and  estates,  or  enrol  their  deeds 
and  wills.     And  every  roman  catholic, 
who  has  qualified,  may  be  permitted  to 
act  as  a  barrister,  attorney,  and  notary. 
The  roraan  catholics  cannot  sit  in 
either  boose  of  parliament,    because 
every  member  of  parliament  must  take 


the  oath  of  supremacy,  and  repeat  and 
subscribe  the  declaration  against  tran- 
iuhstantiation :  see  1  vol  162.  Nor 
can  they  vote  at  elections  for  the  mem- 
bers of  the  House  of  Commons,  be- 
cause, before  they  vote,  they  must  take 
the  oath  of  supremacy.     Ibid.  180. 

The  roman  catholics  in  Ireland  are 
permitted  to  vote  at  elections,  but  they 
cannot  sit  in  cither  house  of  parlia- 
ment. 

A  bequest  or  disposition  for  the  pur- 
pose of  educating  children  in  the  ro- 
man cathoHc  religion  is  unlawful.  But 
the  fund  will  not  pass  to  the  testator's 
next  of  kin,  but  it  shall  be  applied  to 
such  charitable  purposes  as  his  Ma- 
jesty shall  please  to  direct  by  his  sign 
manual.  Cary  v.  Abbot,  7  Ves.  jun. 
490— Ch. 

(8)  By  43  Geo.  III.  c.  30,  all 
roman  catholies  who  shall  take  and 
subscribe  the  declaration  and  oath  spe- 
cified in  the  81  Goo.  III.  c.  32,  are  as 
fully  entitled  to  the  benefits  of  the  18 
Geo.  Ilf.  c.  60,  as  if  the  oath  pre- 
scribed by  that  act  had  been  taken. 

53  Gea  III.  c.  128,  provides  certain 
rules  as  to  taking  commissions  in  the 
army,  and  rclieves-roman  catholics  from 
the  restrictions  and  penalties  contained 
in  25  C.  II.  c.  2. 

But  now  by  the  10  Geo.  4,  c.  7,  in- 
tituled **  An  Act  for  the  relief  of  his 
Majesty's  Roman  Catholic  Subjects/* 
and  reciting  that,  by  various  acts  of 
parliament,  certain  restraints  and  dig- 
abilities  are  imposed  on  the  roman 
catholic  subjects  of  his  Majesty,  to 
which  other  subjects  of  his  Majesty  arc 
not  liable;  and  the  expediency  that 
such  restraints  and  disabilities  should 
be  from  thenceforth  discontinued ;  and 
that  by  various  acts  certain  oaths  and 
certain  declarations,  commonly  called 
the  declaration  against  transubstantia- 
tiou,  and  the  declaration  against  tran- 
substantiation  and  the  invocation  of 
saints,  and  the  sacrifice  of  the  mass,  as 
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fidelst  tuik&y  jew$,  heredca,  papists,  and  sectaries,  there  are 
however  two  bulwarks  erected,  called  the  Corporation  and 


practised  in  the  church  of  Rome,  are 
or  may  be  required  to  be  taken,  made, 
and  subscribed  by  the  subjects  of  his 
Majesty,  as  qualifications  for  sitting 
and  voting  in  parliament,  and  for  the 
enjoyment  of  certain  offices,  franchises, 
and  civil  rights :   It  is  enacted, 

Sect  i.  That  from  and  after  the 
commencement  of  that  act,  (23d  April, 
1829,  §  40) ;  all  such  parts  of  the  said 
acts  as  require  the  said  declarations,  or 
either  of  them,  to  be  made  or  sub- 
scribed by  any  of  his  Majesty's  subjects 
as  a  qualification  for  sitting  and  voting 
in  parliament,  or  for  the  exercise  or 
enjoyment  of  any  office,  franchise,  or 
civil  right,  be,  and  the  same  are  (save 
as  hereinafter  provided  and  excepted) 
thereby  repealed. 

By  sect.  2,  catholics  may  sit  and 
vote  in  parliament  on  taking  the  fol- 
lowing oath : — 

^*  I,  A.  B.,  do  sincerely  promise  and 
swear,  that  I  will  be  faithful  and  bear 
true  allegiance  to  his  Majesty  King 
George  the   Fourth,  and  will  defend 
him  to  the  utmost  of  my  power,  against 
all  conspiracies  and  attempts  whatever, 
which  shall  be  made  against  his  person, 
crown,  or  dignity ;  and  I  will  do  my 
utmost  endeavour  to  disclose  and  make 
known  to  his  Majesty,  his  heirs,  and 
successors,  all  treasons  and  traitorous 
conspiracies   which    may   be    formed 
against  him  or  them ;  and  I  do  faith- 
fully promise  to  maintain,  support,  and 
defend,  to  the  utmost  of  my  power,  the 
succession  of  the  crown,  which  succes- 
sion, by  an  act  intituled  *  An  Act  for 
the  further  limitation  of  the  Crown, 
and  better   securing  the  rights    and 
liberties  of  the  Subject,'  is  and  stands 
limited  to  the  Princess  Sophia,  Elec- 
tress  of  Hanover,  and  the  heirs  of  her 
body,  being  protestants ;  hereby  utterly 
renouncing  and  abjuring  any  obedience 
or  allegiance  unto  any  other  person 
claimmg  or  pretending  a  right  to  the 
crown  of  Uus  realm )  and  I  do  further 
declare,  that  it  is  not  an  article  of  my 


faith,  and  that  I  do  renounce,  reject, 
and  abjure  the  opinion,  that  princes 
excommunicated  or  deprived  by  the 
Pope,  or  any  other  authority  of  the 
See  of  Rome,  may  be  deposed  or  mur- 
dered by  their  subjects,  or  by  any  per- 
son whatsoever ;  and  I  do  declare,  that 
I  do  not  believe  that  the  Pope  of 
Rome,  or  any  other  foreign  prince, 
prelate,  person,  state,  or  potentate, 
hath,  or  ought  to  have  any  temporal  or 
civil  jurisdiction,  power,  superi(Hity,  or 
pre-eminence,  directly  or  indirectly, 
within  this  realm ;  I  do  swear,  that  1 
will  defend  to  the  utmost  of  my  power, 
the  settlement  of  property  within  this 
realm,  as  established  by  the  laws ;  and 
I  do  hereby  disclaim,  disavow,  and 
solemnly  abjure  any  intention  to  sub* 
vert  the  present  church  establishment, 
as  settled  by  law  within  this  realm; 
and  I  do  solemnly  swear,  that  I  never 
will  exercise  any  privilege  to  whidi  I 
am  or  may  become  entitled,  to  disturb 
or  weaken  the  protestant  religion  or 
protestant  government  in  the  united 
kingdom;  and  I  do  solemnly,  in  the 
presence  of  God,  profess,  testify,  and 
declare,  that  I  do  make  this  declaration, 
and  every  part  thereof  in  the  plain  and 
ordinary  sense  of  the  words  of  this  oadi, 
without  any  evasion,  equivocation,  of 
mental  reservation  whatso^^^.  So 
help  me  God." 

By  sect.  3y  the  name  of  the  sovereign 
for  the  time  being  is  to  be  used  in 
the  oath. 

By  sect.  4,  no  catholic  shall  sit  or 
vote  in  parliament  until  he  has  taken 
the  oath. 

By  sect.  5,  catholics  may  vote  at 
elections  of  members  of  parliament  for 
England  and  Ireland,  and  at  elections 
of  representative  peers  of  Scotland  and 
Ireland,  and  be  elected  such  peers  upon 
taking  the  oath. 

By  sect  6,  the  oath  shall  bo  admi- 
nistered in  the  same  manner  as  former 
oaths. 

By  sect.   7,  persons  administering 
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Test  Acts  (9),  by  the  former  of  which  (e)  no  person  can  be 
legally  elected  to  any  office  relating  to  the  government  of  any 

(e)  Stat.  Id  Car.  IL  st.  2»  c.  1. 


tiie  oath  at  eleetioiiB  aball  take  an  oath 
dolyto  admimster. 

fly  sect.  8^  so  much  of  any  acts  as 
requires  the  formula  contained  in  8  & 
9  Wm.  3»  c.  a,  (Sotftland),  to  be  ten- 
(kred  or  taken,  is  repealed,  and  ca^ 
tk>hcs  may  elect  and  be  elected  mem- 
bers of  parUament  for  Scotland. 

By  sect.  9,  no  catholic  priest  can  sit 
or  Tote  in  the  House  of  Commons. 

By  sect  10,  catholics,  upon  taking 
tbe  oath,  may  hold  dvil  and  military 
ofices  under  the  crown,  except  (sect. 
12),  those  of  guardians,  and  justices  of 
the  kingdom,  regent,  lord  chancellor, 
lofd  keeper,  or  lord  conmiissioner  of 
the  great  seal,  lord  lieutenant  of  Ire- 
land, and  high  commissioner  to  the  ge- 
•  neralassemblyofthechorch  of  Scotland. 

By  sect.  1 1,  catholics  are  not  to  be 
exempt  from  taking  any  other  oaths  of 
ofice  required. 

By  sect.  18^  nothing  in  the  act  con- 
tained shall  affect  or  alter  the  7  Geo. 
IV.  c  72. 

By  sect.  14,  catholics  may  be  mem- 
bers of  lay  corporations,  upon  taking 
theoadu 

By  sect  15,  snch  members  of  lay 
corporations  shall  not  rote  in  ecclesias- 
tical appointments. 

By  sect  16,  catholics  shall  not  hold 
ofBfxs,  &c.  in  the  established  church, 
or  ecclesiastical  courts,  universities, 
colleges,  or  schook;  nor  present  to 
benefices. 

By  sect  17,  presentations  to  bene- 
fices belonging  to  offices  held  by  catho- 
Ika,  shall  devolve  upon  the  archbishop 
of  Canterbury. 

By  sect  18^  catholics  shall  not  ad- 
vise the  crown  in  the  i^ppointment  to 
ofices  in  the  established  church. 

Sect  19,  prescribe*  the  thne  and 
manner  of  coolies  taking  oaths-  for 
cotporate  offices,  &«• 


Sect.  20,  does  the  same  with  res 
pect  to  other  offices. 

Sect  21,  imposes  a  penalty  upon 
catholics  acting  in  offices  without  taking 
the  oath,  and  avoids  the  offices. 

By  sect  22,  naval  and  military  offi- 
cers shall  take  the  oath. 

By  sect.  2d,  no  other  oaths  shall  be 
necessary  to  be  taken  by  catholics. 

Sect.  24,  imposes  a  penalty  upon 
catholics  assuming  titles  to  sees,  &c. 

By  sect.  25,  judicial  or  other  officers 
shall  not  attend  with  the  insignia  of 
office  at  any  place  of  worship,  other 
than  the  established  church,  under  a 
penalty. 

By  sect  26,  catholic  ecclesiastics 
shall  not  officiate,  except  in  their  usual 
places  of  worship,  or  in  private  houses, 
under  a  penalty. 

By  sect.  27,  nothing  in  the  act  con- 
tained shall  repeal,  alter,  or  affect  the 
5  Geo.  4,  c.  25. 

Sect  28,  provides  for  the  suppression 
of  Jesuits,  and  other  religious  orders  of 
the  church  of  Rome. 

By  sect.  29,  Jesuits,  &c.,  coming 
into  the  realm,  shall  be  banished. 

By  sect.  80,  natural  bom  subjects, 
being  Jesuits,  may  retin-n  into  the  king- 
dom, and  be  registered. 

By  sect.  31,  licences  may  be  granted 
to  Jesuits,  &c.,  to  come  into  the  king- 
dom  and  be  registered. 

By  sect.  92,  accounts  of  such  licences 
shall  be  annually  laid  before  parliament. 

By  sect.  38,  admitting  persons  as 
members  of  such  religious  orders  is 
made  a  misdemeanor. 

By  sect.  84,  any  person  so  admitted 
a  member  of  such  religious  order  shall 
be  banished. 

By  sect  85,  the  party  so  offending, 
and  sentenced,  may  after  thirty  days 
bo  conveyed  out  of  the  kingdom,  &c. 

By  sect.  86,  if  found  at  large  after 
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city  or  corporation^  unless^  within  a  twelvemonth  before  he 
has  received  the  sacrament  of  the  Lord's  Sapper  according 
to  the  rites  of  the  church  of  England ;  and  he  is  also 
enjoined  to  take  the  oaths  of  allegiance  and  supremacy  at  the 
same  time  that  he  takes  the  oath  of  office  :  or,  in  default  of 
either  of  these  requisites,  such  election  shall  be  void  (10). 
The  other,  called  the  Test  Act  (/),  directs  all  officers  civil 
and  military  to  take  the  oaths  and  make  the  declaration 
against  transubstantiation,  in  any  of  the  king's  courts  at 
Westminster,  or  at  the  quarter  sessions,  within  six  calendar 
months  after  their  admission;  and  also,  within  the  ♦same 
time  (11),  to  receive  the  sacrament  of  the  Lord's  Supper, 
according  to  the  usage  of  the  church  of  England,  in  some 
public  church  immediately  after  Divine  service  and  sermon, 

(J)  SUt  25  Car.  II.  c.  2,  explained  by  9  Geo.  11.  c.  26. 


three  months,  he  may  be  transported 
for  life. 

By  sect.  d7»  these  provisions  are  not 
to  extend  to  female  societies. 

And  sect.  38,  provides  for  the  reco- 
very of  penalties  imposed  by  the  act. 

(9)  These  ** bulwarks  of  the  church,** 
as  the  learned  judge  enthusiastically 
terms  them,  have  now.  to  the  satisfac- 
tion of  almost  all  classes  of  society, 
been  for  some  years  swept  away ;  nor 
do  any  fears  appear  at  present  to  be 
entertained,  that  the  established  church 
will  in  consequence  be  robbed  of  her 
security  fipom  "  the  perils  of  non-con- 
formisur     See  post  50,  note  (13). 

(10)  By  the  5  Geo.  I.  c.  6,  §  3,  the 
election  into  a  corporate  office  shall 
not  be  void  on  account  of  the  person 
elected  having  omitted  to  receive  the 
sacrament  within  a  year  before  the 
election,  unless  he  shall  be  removed 
within  six  months  after  his  election, 
or  unless  a  prosecution  be  commenced 
within  that  time,  and  be  carried  on 
without  delay;  and  during  that  time 
the  office  is  not  void,  but  only  void- 
able; and  the  person  elected,  until  a 
removal  or  prosecution  within  the 
time  limited,  is  entitled  to  all  the  inci- 


dental rights  of  his  office  in  as  foil  an 
extent  as  if  he  had  actually  received 
the  sacrament  within  a  year  previous 
to  his  election.     2  Burr.  1016 Ch. 

(II;  The  25  Car.  II.  c.  2,  the  ori- 
ginal test  act,  requved,  that  both  the 
sacrament  and  the  oaths  should  be 
taken  within  three  months;  and  by 
subsequent  statutes,  the  time  for  taking 
the  oaths  has  been  enlarged  to  six 
months;  but  the  time  for  taking  the 
sacrament  remains  unaltered,  which 
must  still  be  taken  within  throe  months 
after  admission  into  the  office. 

And  by  several  statutes  subsequent 
to  the  test  act,  various  descriptions  of 
persons,  whose  offices  are  not  ooosi* 
dered  civil  or  military,  are  required  to 
take  the  oaths  within  six  months  after 
their  respective  appointments,  though 
they  are  not  rcqmred  to  take  the  sa- 
crament. Amongst  these  are  all  eccle- 
siastical persons  promoted  to  benefices, 
members  of  colleges  who  have  attained 
the  age  of  18  years,  teachers  of  scho* 
lars  or  pupils,  dissenting  ministers,  high 
constables,  and  practiscrs  of  the  law. 
J  Geo.  I.  St.  2.  c.  13;  2  Geo.  11. 
c.  81 ;  9  Geo.  II.  c  26.— Ch. 
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and  to  deliver  into  court  a  certificate  thereof  sigiied  by  the 
nimater  and  church- warden,  and  also  to  prove  the  same  by 
two  credible  witnesses ;  upon  forfeiture  of  500/.,  and  disabi- 
lity to  hold  the  said  office  (12)  (13)«    And  of  much  the  same 
utare  with  these  is  the  statute  7  Jac.  I.  c.  2,  which  permits 
DO  perscms  to  be  naturalized  or  restored  in  blood,  but  such 
as  ondergo  a  like  test :  which  test  having  been  removed  in 
17^,  in  favour  of  the  Jews,  was  the  next  session  of  parlia- 
ment restored  again  with  some  precipitation. 

Thus  much  for  offences,  which  strike  at  our  national  reli-  Different  view 
gion,  or  the  doctrine  and  discipline  of  the  church  of  England  2iJf\cmiJ?Si^ 
m  particular.     I  proceed  now  to  consider  some  gross  im-  ^^{Jj 


sue 


offences. 


(12)  But  before  the  end  of  every 
Ksnons  of  parliament,  an  act  is  passed 
to  indemnify  all  persons  who  have  not 
complied  with  the  requisition  of  the 
corporation  and  test  acts,  provided  they 
qaalify  themselves  within  a  time  specie 
led  in  the  act ;  and  provided  also,  that 
judgment  in  any  action  or  prosecution 
has  not  been  obtained  against  them  for 
their  fonaer  omission Ch. 

(13)  Bj  the  9  Geo.  IV.   c.  17,  in- 
titiiled  **  An  Act  for  repealing  so  much 
of  several  Acts  as  imposes  the  neces- 
sity of  receiving  the  sacrament  of  the 
Lord's  Sapper  as  a  qualification   for 
ccrtaiB  offices  and  employments,"  sec- 
tion 1,  such  parts  of  the  acts  enumer- 
aied  by  the  learned  judge  as  require 
the  persons  therein  described  to  re- 
ceive the  sacrament  for  the  purposes 
therein  expressed,  are  repealed     Sec- 
tion 2  prescribes  the  form  of  a  declanu 
lion  to  be  nsed  in  lien  of  the  sacra- 
nental  test ;  which,  by  section  S,  is  to 
be  made  and  subscribed  in  the  presence 
of  two  magistrates  .of  the  borough  or 
divinoii,  and  to  be  enrolled  in  a  book 
kept  for  that  purpose.     By  section  4, 
ponons  deeCed  to  any  office  neglectmg 
to  make  such  declaration,  their  election 
is  lo  be  veld.     Section  5  directs  that 
persons  admitted  to  any  office  under 
the  crown,  which  heretofore  required 
the  taking  of    the    sacrament,  shall 
make  the  declaration  within  six  months, 


or  their  appointments  to  be  void.  By 
section  6,  this  declaration  is  to  be 
made  in  the  Court  of  Chancery,  or 
King's  Bench,  or  at  the  Quarter  Ses- 
sions. Section  7  makes  a  proviso  for 
naval  and  military  officers  below  the 
rank  of  rear  admiral,  major  general,  or 
colonel  in  the  marines,  and  also  certain 
officers  of  the  revenue,  who  are  not 
required  to  make  the  declaration. 
Section  8  indemnifies  persons  now 
holding  offices,  which  heretofore  re- 
quired the  taking  of  the  sacrament, 
and  who  have  omitted  taking  it,  from 
all  penalties.  Section  9  provides,  that 
persons  omitting  to  make  the  declara- 
tion shall  not  affect  others  not  privy 
thereto. 

The  following  is  a  copy  of  the  de- 
claration : 

'*  I,  A.  B.,  do  solemnly  and  sin- 
cerely, in  the  presence  of  God,  pro- 
fess, testify,  and  declare,  upon  the  true 
faith  of  a  christian,  that  I  will  never 
exercise  any  power,  authority,  or  influ- 
ence which  I  may  possess  by  virtue  of 

the  office  of  to  injure  or 

weaken  the  protestant  church  as  it  is 
by  law  established  in  England,  or  to 
(Usturb  the  said  church,  or  the  bishops 
and  clergy  of  the  sud  church,  in  the 
possession  of  any  rights  or  privileges 
to  which  such  church,  or  the  said 
bishop  and  clergy,  are  or  may  be  by 
law  entitled."     See  ante  52,  note  (3). 
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pieties  and  general  immoralities,  which  are  taken  notice  of 
ami  punished  by  our  municipal  law ;  firequently  in  concur- 
rence with  the  ecclesiastical,  to  which  the  censure  of  many  of 
them  does  also  of  right  appertain ;  though  with  a  view  some- 
what difierent :  the  spiritual  court  punishing  all  sinful  enor- 
mities for  the  sake  of  reforming  the  private  sinner,  pro  salute 
oninMB  ,*  while  the  temporal  courts  resent  the  public  afiront  to 
religion  and  morality  on  which  all  government  must  depend 
for  support,  and  correct  more  for  the  sake  of  example  than 
private  amendment. 
BiMphemyui         IV.  The  fourth  species  of  offences,  therefore,  more  imme- 
God  and  religion  diatcly  against  God  and  religion,  is  that  of  blasphemy  agamst 
chrtatunity  paiit  the  Almighty,  by  denying  his  being  or  providence ;  or  by 
und.  contumelious  reproaches  of  our   Saviour  Christ.     Whitlier 

also  may  be  referred  all  profane  scoffing  at  the  holy  scrip- 
ture, or  exposing  it  to  contempt  and  ridicule.     These  are 
offences  punishable  at  common  law  by  fine  and  imprison- 
ment, or  other  infamous  corporal  punishment  {g) :  for  Chris- 
tianity is  part  of  the  laws  of  England  {h)  (14)  (15). 
top^dSSnV      ^'  Somewhat  allied  to  this,  though  in  an  inferior  degree, 
ando^r^aiMi '®  ^'^^  offencc  of  profane  and  common  swearing  and  ^cursing. 
'^♦«n  1      ^y  ^^  ^^^  statute  against  which,    19  Geo.  II.  c.  21,  which 
L        J      repeals  all  former  ones,  every  labourer,  sailor,  or  soldier  pro- 
fanely cursing  or  swearing  shall  forfeit  1«.,  every  other  person 

is)  1  Hawk.  p.  C.  7.  Qt)  1  Vent  298,  2  Strange,  884. 


(14)  In  the  d4th  year  of  Hen.  VI. 
Chief  Jttsdoe  Prisot  declared  in  the 
court  of  Common  Pleas,  Scripture  est 
common  ley,  tur  quel  toutes  manieres  de 
leis  $ont  J'ondet.*  See  the  year-book 
34  Hen.  VI.  40— Ch. 

(15)  Also  seditious  words,  in  dero- 
gation of  the  established  religion,  are 
indictable,  as  tending  to  a  breach  of 
the  peace.     1  Hawk.  P.  C.  c.  5,  §  6. 

An  obscene  publication  it  appears  is 
punishable  as  a  libel;  and  to  write 
against  Christianity  subjects  the  offen- 
der to  fine  and  imprisonment.  2  Geo. 
11.  Bex  V.  WooUion ;  Holt  on  Libel, 
67,  n.d.    Blasphemy  is  both  a  spiritual 


and  a  temporal  offence.  Cro.  Jac 
421 ;  2  Roll.  Abr.  78.  PI.  2.  A  blas- 
phemous libel  may  be  prosecuted  aa 
an  offence  at  common  law.  Ilex  v^ 
Carlisle,  3  B.  &  A.  161.  And  it  is 
not  lawful  to  publish  even  a  correct 
account  of  the  proceedings  in  a  court 
of  justice,  if  such  an  account  contain 
matter  of  a  scandalous,  blasphemous, 
or  indecent  nature. — Ibid. 

By  r  Geo.  IV.  c.  8,  all  copies  of 
blasphemous  publications  may  be 
seized,  after  the  offenders  arc  con- 
victcd,  but  if  judgment  be  arrested  or 
reversed,  they  may  be  claimed  again. 


«  »t 


The  scriptures  are  the  common   law,  upon  which  aU  other  laws  are 
founded." 
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lader  the  degree  of  a  gentleman  &.,  and  every  gentleman  or 
person  of  superior  rank.  6s.,  to  the  poor  of  the  parish  ;  and^ 
00  a  second  conviction^   double  ;  and,  for  every  subsequent 
oKnce,  treble  the    sum   first  forfeited ;  with  all  charges  of 
conviction :  and  in  default  of  payment  shall  be  sent  to  the 
house  of  correction  for  ten  days.     Any  justice  of  the  peace 
my  convict  upon  Viis    own  hearing,  or  the  testimony  of  one 
vhneas:  and  any  constable  or  peace  officer,  upon  iiis  own 
hearing,  may  secure   any  offender  and  carry  him  before  a 
justice,  and  there  convict  him  (16).     If  the  justice  omits  his 
dutj,  he  forfeits  5/.,  and  the  constable  40«.     And  the  act  is 
to  be  read  in   all   parish  churches,  and  public  chapels,  the 
Sunday  after  every  quarter  day,  on  pain  of  5/.,  to  be  levied 
by  warrant  froni  any  justice  (17).     Besides  this  punishment 
for  taking  God^s  name  in  vain  in  common  discourse,  it  is 
enacted  by  statute  3  Jac.  I.  c.  ^1,  that  if,  in  any  stage  play, 
interlude,  or  show,  the  name  of  the  holy  trinity,  or  any  of 
the  persons  therein,  be  jestingly  or  profanely  used,  the  offen- 
der shall  forfeit  10/. ;  one  moiety  to  the  king,  and  the  other 
to  the  informer. 

VI.  A  sixth  species  of  offences  against  God  and  religion,  ^^fjj^^gt 
of  which  our  ancient  books  are  fiill,  is  a  crime  of  which  one  2SS*"it»exi«t. 
knows  not  well  what  account  to  give.     I  mean  the  offence  of  f^f,^^rJ* 
witeheraftj  conjuration,  enchantment,  or  sorcery.     To  deny  ^i™c«- 
the  possibility,  nay,  actual  existence  of  witchcraft  and  sor- 
cery, is  at  once  flatly  to  contradict  the  revealed  word  of  God, 
in  various  passages  both  of  the  Old  and  New  Testament : 
and  the  thing  itself  is  a  truth  to  which  every  nation  in  the 
world  Iiath  in  its  turn  borne  testimony,  either  by  examples 
seemingly  well  attested,  or  by  prohibitory  laws ;   which  at 
least  suppose  the  possibility  of  a  commerce  with  evil  spirits. 
The  civil  law  punishes  with  death  not  only  the  sorcerers 


(16)  The  conviction  must  be  within 
eight  days  after  the  offence,  §  12. 
Each  oath  or  curse  being  a  distinct, 
complete  oi^ncc«  there  can  be  no 
<{iiestion,  I  conceive,  but  a  person  may 
iocur  any  number  of  penalties  in  one 
day,  though  lyr.  Bum  doubts  whether 
any  number  of  oaths  or  curses  in  one 
day  aBoant  to  more  than  one  offence. 


3  Bum,  325. 

Persons  belonging  to  his  Majesty's 
navy,  if  guilty  of  profane  cursing  and 
swearing,  are  liable  to  suffer  such 
punishment  as  a  court  martial  shall 
think  proper  to  inflict  22  Geo.  IL 
c.  33 .Ch. 

(17)  This  provision  is  repealed  by 

4  Geo.  IV.  c.  31. 
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themsdves,  but  also  those  who  consult  them  (i) ;  imitating  in 
the  former  the  express  law  of- God  {k)y  **  thou  shalt  not 
sufier  a  witch  to  live."  And  our  own  laws,  both  before,  and 
[*61  ]  since  the  conquest,  have  been  ^equally  penal ;  ranking  this 
crime  in  the  same  class  with  heresy,  and  condemning  both  to 
the  flames  (/).  The  president  Montesquieu  (m)  ranks  them 
also  both  together,  but  with  a  very  different  view ;  laying  it 
down  as  an  important  maxim,  that  we  ought  to  be  very  cir- 
cumspect in  the  prosecution  of  magic  and  heresy ;  because 
the  most  unexceptionable  conduct,  the  purest  morals,  and  the 
constant  practice  of  every  duty  in  life,  are  not  a  sufficient 
security  against  the  suspicion  of  crimes  like  these.  And  in- 
deed the  ridiculous  stories  that  are  generally  told,  and  the 
many  impostures  and  delusions  that  have  been  discovered  in 
all  ages,  are  enough  to  demolish  all  faith  in  such  a  dubious 
crime;  if  the  contrary  evidence  were  not  also  extremely 
strong.  Wherefore  it  seems  to  be  the  most  eligible  way  to 
conclude,  with  an  ingenious  writer  of  our  own  (»),  that  in 
general  there  has  been  such  a  thing  as  witchcraft :  though 
one  cannot  give  credit  to  any  particular  modem  instance 
of  it 
The  former  mm!  Our  forefathers  were  stronger  believers,  when  they  enacted, 
S^S^wS^b.  by  statute  33  Hen.  VIII.  c  8,  all  witchcraft  and  sorcery  to 
Thf  ^S5^  ^  felony  without  benefit  of  clergy ;  and  again  by  statute 
rtS^S!"*"  1  Jac.  I.  c.  12,  that  all  persons  invoking  any  evil  spirit,  or 
consulting,  covenanting  with,  entertaining,  employing,  feed- 
ing, or  rewarding  any  evil  spirit ;  or  taking  up  dead  bodies 
from  their  graves  to  be  used  in  any  witchcraft,  sorcery,  charm, 
or  enchantment ;  or  killing  or  otherwise  hurting  any  person 
by  such  infernal  arts,  should  be  guilty  of  felony  without 
benefit  of  clergy,  and  sufier  death.  And,  if  any  person  should 
attempt  by  sorcery  to  discover  hidden  treasure,  or  to  restore 
stolen  goods,  or  to  provoke  unlawful  love,  or  to  hurt  any  man 
or  beast,  though  the  same  were  not  effected,  he  or  she  should 
sufier  imprisonment  and  pillory  for  the  first  offence^  and 
death  for  the  second.  These  acts  continued  in  force  till 
lately,  to  the  terror  of  all  ancient  females  in  the  kingdom : 
and  many  poor  wretches  were  sacrificed  thereby  to  the  pre- 
judice of  their  neighbours,  and  their  own  illusions ;  not  a  few 

(i)  Cod.  I  9,  t  la  (m)  Sp.  L.  b.  12,  c  5. 

(fc)  Exod.  xxil  18.  (n)  Mr.  Addiaon,  Spwjt  No.  117. 

(/)  3  Inst.  44. 
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hivingyby  some  means  or  other,  confessed  the  &ct  at  the  gai- 
Wws.    But  all  executions  for  this  dubious  crime  are  now  at 
laend;  our  legislature   having  at  length  followed  the  wise 
enmple  of  ^  Louis  XIV,  in  France,  who  thought  proper  by      [*62  ] 
in  edict  to  restrain  the  tribunals  of  justice  from  receiving  in- 
fannations  of  witchcraft  (o).     And  accordingly  it  is  with  us 
enacted  by  statute  9  Geo.  II.  c.  5^  that  no  prosecution  shall 
for  the  future  be  carried  on  against  any  person  for  conjura- 
tiooy  witchcraft,  sorcery,  or  enchantment  (18).     But  the  mis- 
demesnor  of  persons  pretending  to  use  witchcraft,  tell  for- 
tunes, or  discover  stolen  goods  by  skill  in  the  occult  sciences, 
ia  still  deservedly  punished  with  a  year's  imprisonment,  and 
standing  four  times  in  the  pillory  (19). 

VII.  A  seventh  species  of  offenders  in  this  class  are  all  J^{Sei!n°^ 
reUgiouM  impostors  ;  such  as  fidsely  pretend  an  extraordinary  ^"^^'^'^ 
commission  from  heaven ;  or  terrify  and  abuse  the  people  ^^on. 
with  false  denunciations  of  judgments.     These,  as  tending  to 

subvert  all  religion,  by  bringing  it  into  ridicule  and  contempt, 
are  punishable  by  the  temporal  courts  with  fine,  imprison- 
ment, and  infisimous  corporal  punishment  (p). 

VIII.  Simony,  or  the  corrupt  presentation  of  any  one  to  simony  an 
an  ecclesiastical  benefice  for  gift  or  reward,  is  also  to  be  con-  ood  and  reii. 
sidered  as  an  offence  against  religion ;  as  well  by  reason  of  the°crime^of '^^ 
the  sacredness  of  the  charge  which  is  thus  pro&nely  bought  ^^  "^ 

(«)  Voltaire  Sied.   Louii  ziv.  ch.  witchcraft  among  the  crimes  punish- 

29.     Mod.  Un.  HisL  xxy.  215.     Yet  able  in  France. 

Voaghlans  (de    droit    erimiTu!,    S5S,  (p)  I  Hawk.  P.  C.  7. 
459,)  ttill    reckons    up    sorcery  and 


(18)  This  act  is  sud  to  have  passed 
ia  eoosoquence  of  an  old  woman 
beiiif  drowned  at  Tring  in  Hertford- 
shire, bj  her  too  credulous  neighbours, 
who  suspected  her  of  witchcraft.  In 
Ireland  there  n  ftill  a  statute  inflicting 
capital  pUBBbment  upon  witches,  un- 
repealed. It  was  passed  in  the  28th 
Ehz.  and  it  describes  every  species  of 
the  crime  as  minutely  as  the  English 
statute,  1  Jac.  I.  c.  12 ;  and  it  even 
provides  for  the  trial  of  peers,  who 
Bigbt  happen  to  be  charged  with  that 
I    LA.    Mountm.    Hist.   Irish 


Parliaments Ch. 

(19)  The  punishment  of  the  pillory 
is  now  by  56  Geo.  II L  c.  138,  abolished 
in  all  cases,  except  the  offences  of  per- 
jury and  subornation  of  perjury.  And 
by  5  Geo.  I V.  c.  8,  §  4,  fortune-tellers, 
and  persons  using  any  subtle  craft, 
means,  or  de\ice,  by  palmistry  or  other- 
wise, to  deceive  and  impose  on  any  of 
his  M^esty*s  subjects,  arc  to  be  deemed 
rogues  and  vagabonds,  and  to  be  pu- 
nbbed  with  imprisonment  and  hard 
labour.     Sec  post  169. 
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and  sold,  as  because  it  is  always  attended  with  perjury  in  the 
person  presented  (;).  The  statute  31  EUx.  c.  6,  which,  s^ 
&r  as  it  relates  to  the  forfeiture  of  the  right  of  presentation, 
was  considered  in  a  former  book  (r),  enacts,  that  if  any  par 
tron,  for  money  or  any  other  corrupt  consideration  or  pro* 
mise,  directly  or  indirectly  given,  shall  present,  admit,  insti- 
tute, induct,  install,  or  collate  any  person  to  an  ecclesiastical 
benefice  or  dignity,  both  the  giver  and  taker  shall  forfeit  two 
years'  value  of  the  benefice  or  dignity ;  one  moiety  to  the 
king,  and  the  other  to  any  one  who  will  sue  for  the  same  (20). 
If  persons  also  corruptly  resign  or  exchange  their  benefices} 
both  the  giver  and  taker  shall  in  like  manner  forfeit  doable 
the  value  of  the  money  or  other  corrupt  consideration  (2 1)« 
And  persons  who  shall  ^corruptly  ordain  or  licence  any 
minister,  or  procure  him  to  be  ordained  or  licensed^  which 
is  the  true  idea  of  simony,  shall  incur  a  like  forfeiture  of  forty 
pounds  ;  and  the  minister  himself  of  ten  pounds,  besides  an 
incapacity  to  hold  any  ecclesiastical  preferment  for  seven 
years  afterwards.  Corrupt  elections  and  resignations  in  00I7 
leges,  hospitals,  and  other  eleemosynary  corporations^  are 
also  punished  by  the  same  statute  with  forfeiture  of  the 
double  value,  vacating  tlie  place  or  office,  and  a  devolution  of 
the  right  of  election  for  that  turn  to  the  crown  {22). 


(9)  3  Inst  156. 


(r)  See  yoL  IL  p.  27a 


(20)  In  Fox  V.  Tfie  Bitktrp  of  Ckuter, 
in  Error,  4  D.  &  R.  9d,  2  B.  &  C. 
635,  it  was  held  by  the  court  of  King's 
Bench  that  a  contract  for  the  sale  of 
the  next  presentation  to  a  living,  the 
incumbent  being  then  afflicted  with  a 
mortal  disease,  with  the  knowledge  of 
the  parties,  was  simoniacal,  and  void 
within  the  31  Eliz.  c.  6,  though  the 
purchaser  had  no  intention  of  present- 
ing any  particular  person ;  and  a  clerk 
being  presented  by  the  purchaser,  it 
wte  held,  that  the  presentation  was 
rMf  althoogh  the  cleric  was  not  privy 
to  the  corrupt  contract.  That  deci- 
sion has  been  since  overruled  in  the 
House  of  Lords,  and  the  case  is  now 
referred  to  only  as  containing  all  the 
leading  authorities  upon  the  subject. 

(21)  Any  resignation  or  exchange 
for  money  is  corrupt,  however  ^pa- 


rently  fair  the  transaction  $  wa  w^re  a 
father,  wishing  that  hi*  Bcm  n  ankcM 
should  be  employed  in  the  duties  of 
his  profession,  agreed  to  secure,  t>y  a 
bond,  the  payment  of  an'  annuity  ex- 
actly equal  to  the  annual  produce  of  a 
benefice,  in  consideration  of  the  in- 
cumbent's resigning  in  favour  of  his 
son:  the  annuity  being  afterwards  in 
arrear,  the  bond  was  put  in  suit,  an4 
the  defendant  pleaded  his  sunomspal 
resignation  in  bar;  and  "Lord  Mans- 
field and  the  court,  though  tbi^y  de^ 
dared  that  it  was  an  unconsicieadQua 
defence,  yet,  as  the  resignation  hjpid^ 
been  made  for  money,  detenmoeda  that 
it  was  corrupt  and  simoniacal^  and,  in 
consequence,  that  the  bond  was  voraL^ 
Young  V.  Jones,  E.  T.  1782.— Ch.  ' 
(22)  By  Stat.  9  Geo!  IV.  c,  H 
bonds  of  resignadon  of  any  IcneficQ  in 
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IX.  Pirofenation  of  the   Lord's  day,  vulgarly,  but  ™pro-S?hSd2!^* 
pdy,  oUed  Mobhath-Jpreakinff,  is  a  ninth  ofience  against  God  ^^j^^^*^ 
and  T^igion,  punished  hy  the  municipal  law^  of  England,  rioo.  from  the 
For,  besides  the  notorious  indecency  and  scandal,  of  permit-  qoity- 
ting  any  secular  husiness  to  be  publicly  transacted  on  that 
dajyina  country  professing  Christianity,  and  the  corruption 
of  morals  which  usually  follows  its  profanation,  the  keeping 
one  day  in  seven  holy  9  as  a  time  of  relaxation  and  refresh- 
aent,  as  well  as  for  public  worship,  is  of  admirable  service 
to  a  state,  considered  merely  as  a  civil  institution.     It  hu- 
manizes by  the  help  of  conversation  and  society  the  manners 
of  the  lower  classes;  which  would  otherwise  degenerate  into 
a  sordid  ferocity  and  savage  selfishness  of  spirit :  it  enables 
die  industrious  workman  to  pursue  his  occupation  in  the  en- 
suing week  with  health  and  cheerfulness :  it  imprints  on  the 
annds  of  the  people  that  sense  of  their  duty  to  God,  so  ne- 
cessary to  make  them  good  citizens  ;  but  which  yet  would  be 
worn  out  and  defaced  by  an  unremitted  continuance  of  labour, 
without  any  stated  times  of  recalling  them  to  the  worship  of 
their  maker.     And  therefore  the  laws  of  king  Athelstan  (s) 
forbade  all  merchandising  on  the  Lord's  day,  under  very  se- 
vere penalties.     And  by  the  statute  27  Hen.  VI.  c.  5,  no  fair 
or  market  shall  be  held  on  the  principal  festivals.  Good  Fri- 
day, or  any  Sunday,  except  the  four  Sundays  in  harvest,  on 
pain  of  forfeiting  the  goods  exposed  to  sale.     And,  since  by 
the  statute  1  Car.  I.  c.  1,  no  person  shall  assemble,  out  of 
their  own  parishes,  for  any  sport  whatsoever  upon  this  day ; 
nor,  in  their  parishes,  shall  use  any  bull  or  *bear-baiting,  in-      [*64  ] 
terludes,  plays,  or  other  unlawful  exercises,  or  pastimes ;  on 

0)  C.  24. 


fcvov  of  «  ton,  grandson,  brother,      courts    upon    the   subject.       In    the 
aKle»  pgphei>,  or  gnndnephew,  upon      Bishop  of  London  v.  Ffytche,  1  Etst, 


or  request,  are  rendered  Talid,  487 ;   4  T.   R.    801,    n.,  it  is  said, 

the  31    Eliz.   c.  6 ;  **  Semble  that  a  general  bond  to  resign 

bat  tbe  new  act  is  not  to  extend  to  upon  the  request  of  the  patron,  is  not 

mcj  engagements,  milesi  the  deed  be  HUgaV*    That  decision,  if  such  it  can 

two  months,  with  the  be  deemed,  was  reversed  in  parliament. 


ngbtnr  of  the  diocese,  or  peculiar      In  Bagthaw  v.  Bossleif,  4  T.  R.  78,  it 
jmhilkium,   wherein  the  beiMfice  is      was  ^id,  that  a  bond  given  by  an  incum- 


Tbe  paadng  of  this  act,  it  is     bent  to  the  patron,  on  presentation,  to 
bdefedy  woae  out  of  tbe  fluctuating      reside  on  the  living,  or  to  resign  if  he 


of   our     did  not  return  to  it  after  notice,  and 
VOL.  IT.  O 
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pain  that  every  offender  shall  pay  3*.  4d,  to  the  poor  (23). 
This  statute  does  not  prohibit,  but  rather  impliedly  allows, 
any  innocent  recreation  or  amusement,  within  their  respective 
parishes,  even  on  the  Lord's  day,  after  divine  service  is  over. 
But  by  statute  29  Car.  II.  c.  7,  no  person  is  allowed  to  work 
on  the  Lord's  day,  or  use  any  boat  or  barge,  or  expose  any 
goods  to  sale ;  except  meat  in  public  houses,  milk  at  certain 
hours,  and  works  of  necessity  or  charity  (24),  on  forfeiture 


also  not  to  commit  waste  on  the  par- 
sonage house,  was  good.  In  Partridge 
Y.  Whiston,  4  T.  R.  359,  it  was 
doubted,  whether  a  bond  of  resignation, 
with  a  condition  to  reside,  to  resign  for 
the  patron's  son  to  be  presented,  and 
to  keep  the  premises  on  the  living  in 
repair,  was,  or  was  not,  good  in  law. 
In  Lord  Sondes  ▼.  Fletcher,  5  B.  &  A. 
835,  a  bond  was  conditioned  for  the 
resignation  of  a  living,  which  the  de- 
fendant, when  requested,  refused  to 
resign ;  and  it  was  held,  that  he  was  a 
wrong-doer,  and  that  the  plaintiff 
might  recover.  That  case  was  after- 
wards carried  to  the  House  of  Lords, 
where  the  decision  of  the  court  of 
King's  Bench  was  reversed,  and  the 
resignation  bond  held  to  be  void,  after 
much  discussion  and  much  difference 
of  opinion  among  the  judges.  And  see 
GibsoH*s  Codex,  799,  800;  Watsons 
Complete  Incumbent,  37,  8 ;  Burn's 
Eccl.  Law,  iii.  353,  et  seq.,  and  the 
cases  there  respectively  collected. 

(23)  The  statute  1  Car.  I.  c.  1,  is 
confined  to  unlawful  exercises  and 
pastimes,  and  it  has  never  yet  been 
decided  that  6i/ //-baiting  is  unlawful. 
By  3  Geo.  IV.  c.  71,  if  any  person 
shall  wantonly  and  cruelly  beat,  abuse, 
or  ill-treai  any  horse,  mare,  gelding, 
mule,  ass,  ox,  cow,  heifer,  steer,  sheep, 
or  other  cat  Lie,  such  person  shall  be 
liable  to  a  penalty  not  exceeding  5/., 
nor  le^s  than  lOi.  But  bulls  not  being 
specifically  named  in  that  statute,  it 
has  been  held  that  bulUbaiting  is  not 
an  offence  within  its  operation.  Ei- 
parte  Hill,  1  M.  &  R.  M.  C.  105. 
See  also   the   note.    Id.    10&      The 


statute  in  question  was  undoubtedly 
intended  to  include  and  put  down  the 
practice  of  bull-baiting ;  and  the  friends 
of  humanity  must  lament,  that  so  de- 
sirable a  portion  of  its  object  has  been 
defeated  by  the  accidental  omission  of 
a  single  word.  Several  attempts  have 
since  been  made  to  pass  a  specific  law 
for  the  abolition  of  this  barbarous  prac- 
tice, but  hitherto  without  success.  The 
decbion  in  ex-parte  Hill  may  be  con- 
sidered, by  persons  unskilled  in  rules 
of  law,  and  ignorant  of  their  import- 
ance, to  have  been  founded  on  some- 
what subtle  distinctions ;  but,  where 
such  distinctions  are  made  in  favour  of 
the  liberty  of  the  subject,  as  in  that 
case,  they  surely  deserve  praise  rather 
than  reprehension. 

(24)  Milk  may  be  cried  and  sold 
before  nine  in  the  morning  and  after 
four  in  the  afternoon.     29  Car.  2,  c. 

7,§a 

Meat  may  be  dressed  and  sold  in 
inns,  cook's  shops,  and  victualling 
houses.     Id. 

Mackerel  may  be  sold  before  and 
after  divine  service.  10  &  11  W. 
III.  c.  24. 

Bread  may  be  sold  between  nine  in 
the  morning  and  one  in  the  a^moon, 
and  bakings  d^vercd  till  kalf-past  <me 
in  the  afternoon.  3  Geo.  IV.  c.  106, 
§16. 

A  limited  number  of  wateimea  may 
ply  on  the  Thames,  under  certain  re- 
gulations, and  within  certain  limits. 
7  &  8  Geo.  IV.  c.  75.  §  42. 

Fish  carriages  are  allowed  to  travel 
on  Sundays  either  laden  or  returning 
empty.     2  Geo.  III.  c.  15.     Persons 
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of  5s,     Nor  shall  any  drover,  carrier,  or  the  like,  travel  upon 
that  day,  under  pain  of  twenty  shillings  {25). 

X.  Drunkenness  (26)  is  also  punished  by  statute  4  Jac.  I.  a^^^*" 
c.  5,  with  the  forfeiture  of  5*, ;  or  the  sitting  six  hours  in  the  JS^^SuSon 


exercising  their  calling  on  a  Sunday 
are  only  subject  to  one  penalty ;  for 
the  whole  is  but  one  offence,  or  one  act 
of  exercising,  though  continued  the 
whole  day ;  Cowp.  640. 

(25)  It  has  been  recently  held,  that 
the  driver  of  a  stage-van  to  and  from 
London  to  York  is  a  common  carrier 
within  the  meaning  of  3  Car.  I.  c.  1, 
and  subject  to  the  penalties  thereof  for 
travelling  on  Sunday;  Rex  v.  Mid- 
dleton,  4  D.  &  R.  824.  Where  a 
parol  contract  was  entered  into  for  the 
purchase  of  a  horse  above  the  value  of 
10/.,  on  a  Sunday,  with  a  warranty  of 
soundness,  and  the  horse  was  not  deli- 
vered and  paid  for  until  the  following 
Tuesday,  held,  first,  that  the  contract 
was  not  complete  until  the  latter  day ; 
and  second,  that  supposing  it  to  be 
void  within  the  29  Car.  II.  c.  7,  §  2, 
still  it  was  not  an  available  objection 
on  the  part  of  the  vendor  in  an  action 
for  a  breach  of  the  warranty,  the  vendee 
being  ignorant  of  the  fact,  that  the 
fiMiner  was  exercising  his  ordinary  call- 
ing on  the  Sunday.  Bbxsome  v.  Wit- 
liatM,  5  D.  &  R.  82 ;  3  B.  &  C.  232. 

It  has  been  held,  that  this  statute 
applies  to  private  as  well  as  public 
conduct ;  and  therefore,  that  a  horse- 
dealer  cannot  maintain  an  action  upon 
a  private  contract  for  the  sale  and  war- 
ranty of  a  horse  if  made  on  a  Sunday. 
FenntU  v.  RidUr,  8  D.  &  R.  204; 
5  B.  &  C.  406.  So  in  Smith  v.  Spar- 
Tcw,  12  Moore,  266;  4  Bing,  84; 
2  C.  &  P.  554,  it  was  held  that  an 
action  would  not  lie  on  a  contract  made 
on  a  Sunday,  though  made  by  an  agent, 
and  though  the  objection  was  taken  by 
the  principal:  but, in  Rei  v.  W'hitnashf 
1  M.  &  R.  452;  7  B.  &  C.  596,  it 
was  held,  that  a  contract  of  hiring  and 
service  for  a  year,  made  between  a 
fSuner  and  a  labourer  on  a  Sunday, 

O 


was  not  within  the  prohibition  of 
section  1  of  the  act,  and  that  due 
service  under  it  conferred  a  settlement; 
and    in   Sandiman  v.    Bridge,     1    M. 

6  R.  457,  note;     9   D.  &  R.  796; 

7  B.  &  C.  96,  it  was  held,  that  stage- 
coach  proprietors  were  not  prohibited 
from  travelling  on  a  Sunday  by  either 
of  the  acts,  3  Car.  I.  c.  1,  or  29  Car. 
II.  c.  7.  By  29  Car.  II.  c.  7,  no  ar- 
rest  can  be  made,  nor  process  served, 
on  a  Sunday,  except  for  treason,  fe- 
lony, or  breach  of  the  peace.  Ante 
vol.  iii.  290.  Where  by  the  contri- 
vance of  plaintiff's  attorney,  a  party 
had  been  arrested  on  a  Sunday  on  cri- 
minal process,  for  the  purpose  of  affect- 
ing his  arrest  on  civil  process,  and  was 
detained  in  custody  till  Monday,  and 
then  arrested  on  the  civil  process,  the 
court  of  King's  Bench  ordered  him  to 
be  discharged  out  of  custody.  Welh 
V.  Gurneii,  8  B.  &  C.  769.  Neither 
is  the  hundred  answerable  to  the  party 
rebbed,  for  a  robbery  committed  on  a 
Sunday.  But  where  a  plaintiff  was 
robbed  in  going  to  his  parish  church, 
in  his  coach,  on  a  Sunday,  he  recovered 
against  the  hundred,  under  the  statute 
of  Winton,  13  Edw.  I.  st.  2,  the  court 
observing,  that  the  statute  of  Charles 
must  be  construed  to  extend  only  to 
cases  of  travelling,  and  that  it  might 
have  been  otherwise  if  the  plaintiff  had 
been  making  visits,  or  the  like.  Tesh- 
nuiker  v.  the  Hundred  of  Edmonton,  M. 
7  Geo.  I.  See  1,  Stra.  406;  Com. 
345.  But  the  hundred  is  not  now  liable 
at  all ;  7  &  8  Geo.  IV.  c.  31 .  Killing 
game  on  a  Sunday  is  prohibited,  under 
heavy  penalties,  by  1  &  2  W.  4,  c.  32. 
See  3  Chitty's  Bum,  title  Lord's  Day, 
657,  2  Chitty's  Statutes,  title  Sunday, 
1036. 

(26)  Vide  fi/./i' 26,  note  (5). 
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stocks  (27) :  by  which  time  the  statute  presumes  the  ofTender 

will  have  regained  his  senses,  and  not  be  liable  to  do  mischief 

to  his  neighbours.     And  there  are  many  wholesome  statutes 

by  way  of  prevention,  chiefly  passed  in  the  same  reign  of  king 

James   I.,   which   regulate  the  licensing  of  alehouses,  and 

punish  persons  found  tippling  therein ;  or  the  master  of  such 

houses  permitting  them  (28)  (29)» 

oSnS^Sainst       ^^*  '^^^^  ^^^  offencc  which  I  shall  mention,  more  imme- 

AduitSr'o^"  diately  against  religion  and  morality,  and  cognizable  by  the 

oS^^iuTa^ri.     temporal  courts,  is  that  of  open  and  notorious  lewdness,  either 

vateii^ory.       by  frequenting  houses  of  ill   fame,  which  is   an  indictable 

ofience  {t)  (30) :  or  by  some  grossly  scandalous  and  public 

indecency,  for  which  the  punishment  is  by  fine  and  imprison- 

(r)  Poph.  208. 


(27)  That  is,  if  he  is  not  able  to 
pay  the  penalty  of  5f . 

(28)  Justices  of  the  peace  have  an 
absolute  and  uncontrolled  power  and 
<fiscretion  in  granting  and  refusing  ale- 
licences ;  but  if  it  should  appear  from 
their  own  declarations,  or  the  circum- 
stances of  their  cx>nduct,  that  they  have 
either  refused  or  granted  a  licence 
from  a  partial  or  corrupt  motive,  they 
are  punishable  m  the  court  of  King's 
Bench  by  information,  or  they  may  be 
prosecuted  by  indictment.  I  Biur. 
556 ;  I  T.  R.  692^Ch.* 

(29)  The  principal  statutes  now  in 
force  upon  this  subject  are  the  9  Geo. 
IV.  c.  61,  and  1  W.  IV.  c.  64,  too 
long  for  insertion,  even  in  an  abridged 
nhape.  See  them  at  length,  with  other 
statutes,  in  1  Chitty's  Bum,  title  Ale- 
houses, 56. 

As  to  what  fees  shall  be  taken  upon 


granting  licences,  see  Morgan  v. 
Palmer,4D.  &  R.  283;  2  B.  &  C.  729. 
(dO)  The  bare  solicitation  of  chas- 
tity is  not  indictable ;  and  a  woman 
cannot  be  indicted,  therefore,  for  being 
a  bawd  generally ;  Hawk.  C.  I.  s.  74 ; 
Regina  v.  Piersoiiy  I  Salk.  382.  But 
keeping  a  house  of  ill  fame,  and  en- 
couraging disorderly  persons  to  f^- 
quent  it,  is  an  indictable  offence; 
Hawk.  C.  I.  s.  74.  And  a  lodger, 
using  one  room  for  such  purposes 
would  be  indictable,  the  same  as  tf  she 
owned  the  whole  bouse;  Regina  v. 
Pierson,  2  Lord  Raym.  1197;  1  Salk. 
382.  A  married  woman  may  be  in- 
dicted, with  or  without  her  hosband 
for  this  offence ;  Regina  ▼.  Williams, 
1  Salk.  384,  ante  29  in  notis.  And  see 
Dr.  Hussey's  Case,  Hob.  95,  wher^ 
husband  and  wife  were  indicted  f<Mr  the 
ravishment  of  a  ward,   and  the  wif^ 


*  But  the  court  of  King's  Bench 
refused  a  mandamus  to  justices  to 
rehear  an  application  for  an  alehouse 
ficence,  which  they  had  refused,  though 
it  was  suggested  that  their  refusal  had 
proceeded  from  a  mistaken  view  of  dieir 
jurisdiction.  Rex  v.  Farringdan  With' 
0ut  (Juiitrei),  4  D.  &  R.  735.     So, 


they  refused  a  mandamus  to  rehear  ■ 
similar  application,  at  any  other  period 
of  the  year  than  within  the  first  twenty 
days  of  September,  though  the  justices 
might  have  refused  the  licence  under  a 
mistake  of  the  law.  Rex  v.  Surrey 
(Jusiicet),  5  D.  &  R.  306. 
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ment  (a)  (SI).     In  the  year  1650,  when  the  ruling  power 
found  it  for  their  interest  to  put  on  the  semblance  of  a  very 

(u)  1  Siderf.  16a 


alone  found  guilty.     By  the  25  Geo. 
IL   c.   36,  §  5,  constables  are  com- 
pellable to  prosecute  persons  keeping 
bawdy-houses.     By  the  58  Geo.   III. 
c  70,  §  7,  overseers  are  required  to 
perform  that  duty.     By  3  Geo.    IV. 
c.   114,  the  keeping  a  bawdy-house  is 
made  punishable  with  hard  labour  and 
imprisonment,  instead  of,  or  in  addition 
to,  other  punishment     And  by  5  Geo. 
IV.  c.  83,  §  4,  exposing  a  man's  per- 
son with  intent  to  insult  a  female,  is 
punishable  with  imprisonment ;  and  by 
§  3,  common  prostitutes  braving  in  a 
publicly  indecent  manner,  are  liable  to 
imprisonment. 

(31 )  Many  offences  of  the  inconti- 
nent kind  fall  properly  under  the  juris- 
diction of  the  ecclesiastical  court,  and 
are  appropriated  to  it.      But  except 
those  appropriated  cases,  the  court  of 
King*8  Bench  is  the  custos  morum  of 
the  people,  and  has  the  superintendency 
of  oflRmces  contra  bono$  mores ;  3  Burr. 
1436.     In  that  court,  in  the  reign  of 
Charles  the  Second,  Sir  Charles  Sed- 
ley  was  indicted  for  exposing  himself 
naked  in  a  balcony  in  Covent-garden, 
and  the  conrt  declared  it  was  the  custos 
wtarum  of  all  the  king's  subjects ;  and 
it  was  detenmned  to  punish  such  pro- 
fiHie  actiona,  which  were  so  contrary  to 
good  manners  as  well  as  Christianity ; 
butt  v>  oonsidontion  that  he  was  a  gen- 
tleman of  a  very  ancient  family  and  his 
ertate  inoasiibefed,  and  as  it  did  not 
wish  his  ruin  but  his  reformation,  the 
judgment  of  the  court  was  only  that  he 
should  pay  a  ibe  of  2000  marks,  be  im- 
inisoBed  ft  we^  and  bound  to  his  good 
behttrioiir   for   three    years;    1    Sid. 


168b    An  information  has  been  granted 
against  a  number  of  persons  concerned 
in  assigning  a  young  girl  as  an  appren- 
tice to  a  gentleman  under  pretence  of 
leammg  music,  but  for  the  purposes  of 
prostitution;  3  Burr.  1438.     There  is 
also  an  instance  of  an  information  for  a 
conspiracy  against  a  peer  and  several 
others  for  enticing  away  a  yonng  lady 
from  her  ftither's  house,  and  procuring 
her  seduction.     The  young  lady  was 
the  sister  of  his  wife.     That  circum- 
stance was  undoubtedly  a  great  aggra- 
vation of  the  offence,  yet  its  existence 
in  the  case  was  not  necessary  to  give 
the  court  cognizance  of  the  prosecu- 
tion ;  3  St.  Tr.  519.     In  a  case,  where 
a  husband  had  formally  assigned  his 
wife  over  to  another  man.  Lord  Hard- 
wicke  directed   a  prosecution  for  diat 
transaction,  as  being  notoriously  and 
grossly  against  public  decency  and  good 
manners;  3  Burr.  1438.     It  is  extra- 
ordinary that  prosecutions  are  not  instil 
tuted  against  those  who  publicly  sell 
their  wives,  and  against  those  who  buy 
them.     Such  a  practice  is  shameful 
and  scandalous  in  itself,  and  encourages 
other  acts  of  criminality  and  wicked- 
ness.    It  now  prevails  to  a  degree,  that 
the  punishment  of  some,  convicted  of 
this  offence,  by  exposure  in  the  pillory 
would  afford  a  salutary  example.     All 
such  acts  of  indecency  and  immorality 
are  public  misdemeanors,  and  the  oi- 
fenders  may  be  punished  either  by  an 
information  granted  by  the  court  of 
King's  Bench,  or  by  an  indictment  pre- 
ferred before  a  grand  jury  at  the  assizes 
or  quarter  sessions. — Ch.* 


^  The  offence  of  buying  and  selling 
a  wife  is  unquestionably  a  misdemeanor 
at  common  liw,  and  an  indictment 
against  all  the  parties  concerned  in  a 


transaction  of  that  nature  has  been  re- 
cently proeeciited  to  conviction  at  one 
of  our  courts  of  quarter  sessions.  Eithfr 
party  marrying  again,  d\aVn%  ^Oti^  Vd^ 
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extraordinary  strictness  and  purity  of  morals,  not  only  incest 
and  wilful  adultery  were  made  capital  crimes,  but  also  the  re- 
peated act  of  keeping  a  brothel,  or  committing  fornication, 
were,  upon  a  second  conviction,  made  felony  without  benefit 
of  clergy  (tr).  But  at  the  restoration,  when  men,  from  an 
abhorrence  of  the  hypocrisy  of  the  late  times,  fell  into  a  con- 
"  trary  extreme  of  licentiousness,  it  was  not  thought  proper  to 
[♦65  ]  renew  a  law  of  ♦such  unfashionable  rigour.  And  these 
offences  have  been  ever  since  left  to  the  feeble  coercion  of  the 
spiritual  court,  according  to  the  rules  of  the  canon  law ;  a 
law  which  has  treated  the  offence  of  incontinence,  nay  even 
adultery  itself,  with  a  great  degree  of  tenderness  and  lenity ; 
owing  perhaps  to  the  constrained  celibacy  of  its  first  com- 
pilers. The  temporal  courts,  therefore,  take  no  cognizance 
of  the  crime  of  adultery,  otherwise  than  as  a  private  in- 
jury {x). 
ThthMving  But,  bcforc  we  quit  this  subject,  we  must  take  notice  of 

a  branch  of  the   the  temporal  punishmcnt  for  having  bastard  children,  consi- 
ofltace.  dered  in  a  criminal  light ;  for  with  regard  to  the  maintenance 

of  such  illegitimate  offspring,  which  is  a  civil  concern,  we 
have  formerly  spoken  at  large  (y).  By  the  statute  18  Eliz. 
c.  3,  two  justices  may  take  order  for  the  punishment  of  the 
mother  and  reputed  father ;  but  what  that  punishment  shall 
be  is  not  therein  ascertained ;  though  the  contemporary  ex- 
position was,  that  a  corporal  punishment  was  intended  (z). 
By  statute  7  Jac.  I.  c.  4,  a  specific  punishment,  viz.  commit- 
ment to  the  house  of  correction,  is  inflicted  on  the  woman 
only.  But  in  both  cases,  it  seems  that  the  penalty  can  only 
be  inflicted,  if  the  bastard  becomes  chargeable  to  the  parish  ; 
for  otherwise  the  very  maintenance  of  the  child  is  considered 
as  a  degree  of  punishment.  By  the  last-mentioned  statute 
the  justices  may  commit  the  mother  to  the  house  of  cor- 
rection, there  to  be  punished  and  set  on  work  for  one  year ; 
and,  in  case  of  a  second  offence,  till  she  find  sureties  never  to 
offend  again  (32). 

(to)  Soobell,  121.  (y)  See  vol.  I.  p.  456. 

(x)  See  vol.  III.  p.  139.  (z)  Dalt  Just.  ch.  11. 

of  the  other,  after  a  separation  thus  ille-  marriage  continues,   marrying    again, 

gaily  effected,  would,  it  seems,  be  guilty  while  either  party  is  living,  is  bigamy ; 

of  bigamy;  for  it  has  been  held  that.  Porter* $  cauy  Cro.  Car.  461. 

after  a  divorce  a  meiud  tt  taro,  as  the  (92)  By  the  Poor  Law  Amendment 
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Act.  4  i  5  W.    IV.    c.  7e,  S  69,  aU 
stBtotes  T^Ulmg   to    tbe   affiUation  of 
bistards  Vxym  after  the  p*^^^"g  of  that 
Act,  asd  to  tbe  pumishxnent  of  the  mo- 
ther or  putative  father,  are  repealed. 

B?  sect.  70,  all  securities  and  re- 
copuzances  to  indemnify  parishes 
agviot  children  likely  to  be  bom  bas- 
tards are  declared  ntdl  and  Toid ;  and 
aUpenoDs  in  custody  for  not  giving 
indeomity  shall  be  discharged. 

By  sect.  71,  bastards  shall  follow  the 
fettlement  of  their  mothers  until  the 
age  of  sixteen ;  and  the  mother  of  a 
bastard  child,  vrhile  unmarried  or  a 
widow,  shall  maintain  it  imtil  the  age 
of  sixteen. 

By  sect.  72,  if  the  mother  of  a  bas- 
tard child  is  not  able  to  maintain  it, 
and  it  thereby  becomes  chargeable,  the 
sessions,  after  notice  to  the  putative  fa- 
ther, may  make  an  order  upon  him  to 
rrimburse  the  parish  for  its  mainte- 
nance until  it  is  seven  years  old ;  but 
no  such  order  diall  be  made  unless  the 
evidenoe  of  the  mother  is  corroborated 
in  some  material  particular  by  other 
testimony ;  and  no  part  of  ^e  money 
paid  by  the  putative  father  shall  be  ap- 
plied to  the  maintenance  of  the  mother. 
By  sect  73,  no  application  for  such 
order  shall  be  heard  unless  fourteen 
days*  previous  notioe  has  been  or  shall 
have  been  given  to  the  putative  father; 
where  the  application  is  granted,  the 
costs  of  maintenance  shall  be  calcu- 
lated from  the  birth  of  the  child,  if 
within  six  months ;  where  the  applica- 
tion is  refused,  the  costs  of  the  putative 
Csther  shall  be  pakl  by  the  parish. 

By  sect  74^  if  the  putative  father 
does  not  appear,  pursuant  to  notice, 
the  sessions  may  hear  the  case  in  his 


By  sect  75,  the  putative  father  may 
be  summoned  before  a  magistrate,  and, 
it  suspected  of  intending  to  abscond, 


may  be  required  to  enter  into  a  rccog 
niiance  for  his  appearance  at  the  ses- 
sions; and  on  refusing  may  be  com- 
mitted. 

By  sect  76,  if  payments  ordered  to 
be  made  by  the  putative  father  get  into 
anrear,  he  may  be  proceeded  against 
by  distress  of  goods  or  attachment  of 
wages: 

And  by  sect  57,  every  man  who 
from  and  after  the  passing  of  this  Act 
shall  marry  a  woman  having  a  child  or 
children  at  the  time  of  such  nVarriage, 
whether  iueh  child  or  children  be  legiti- 
tnate  or  illegitimate;  shall  be  liable  to 
maintain  such  child  or  children  as  a 
part  of  his  family,  and  shall  be  charge- 
able  with  all  relief,  or  the  cost  price 
thereof,  granted  to  or  on  account  of 
such  child  or  children,  until  such  child 
or  children  shall  respectively  attain  the 
age  of  sixteen,  or  until  the  death  of 
the  mother  of  such  child  or  children ; 
and  such  child  or  children  shall,  for 
the  purposes  of  this  Act,  be  deemed 
a  part  of  such  husband's  family  accord- 
ingly- 

'*  The  effect  of  this  clause,**  says 

Mr.  Archbold,  in  his  edition  of  the 
Statute,  p.  98,  n.  (41),  "  is  to  ren- 
der the  husband  punishable  under  the 
Vagrant  Act,  as'  an  idle  and  disorderly 
person,  if  he  refuse  to  support  the 
wife's  children.  Before  this  statute  a 
husband  was  not  bound  to  maintain  the 
illegitimate  children  of  his  wife  by  ano- 
ther man.  As  to  her  legitimate  chiU 
dren,  it  was  at  one  time  holden  that  he 
was  bound  to  provide  for  them ;  Rex  v. 
St.  Bciolph^s,  Aldgate,  Foley,  42 ;  Rex 
V.  Clentham,  Foley,  dO.  But  all  the 
more  modem  cases  are  otherwise ;  Rex 
V.  Benoire,  1  Bott  379 ;  case  of  Wood- 
ford and  Lilbum,  Ibid ;  Tubb  v.  Heni- 
ton,  4  T.  R.,  118;  Cooper  y.  Martin, 
4  East,  76." 
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CHAPTER  V. 

OF  OFFENCES  AGAINST  THE  LAW  OF  NATIONS. 


*w  .     ^        According  to  the   method  marked  out  in    the  preceding 

the  law  ofna-  -  -%  x_        m*  ro 

ttoM  oopiixabie  chapter,  we  are  next  to  consider  the  onences  more  immedi- 

by  tbit  Xngliah  * 

i»w.  ately  repugnant  to  that  universal  law  of  society,  which  regu- 

lates the  mutual  intercourse  between  one  state  and  another ; 
those,  I  mean,  which  are  particularly  animadverted  on,  as 
such,  by  the  English  law. 
S^M^^Ii^be*^       The  law  of  nations  is  a  system  of  rules,  deducible  by  na- 
SrS'^mSSi****  ^^^"^  reason,  and  established  by  universal  consent  among  the 
and  rcMon.       civilized  inhabitants  of  the  world  (a) ;  in  order  to  decide  all 
disputes,  to  regulate  all  ceremonies  and  civilities,  and  to  in- 
'  sure  the  observance  of  justice  and  good  faith,  in  that  inter- 
-  course  which  must  frequently  occur  between  two  or  more  in- 
dependent states,  and  the  individuals  belonging  to  each  (b). 
This  general  law  is  founded  upon  this  principle,  that  dif- 
ferent nations  ought  in  time  of  peace  to  do  one  another  all 
the  good  they  can ;  and,  in  time  of  war,  as  little  harm  as 
possible,  without  prejudice  to   their  own  real   interests  (c). 
And,  as  none  of  these  states  will  allow  a  superiority  in  the 
other,  therefore  neither  can  dictate  or  prescribe  the  rules  of 
this  law  to  the  rest ;  but  such  rules  must  necessarily  result 
[*67  ]      from  those  ♦principles  of  natural  justice,  in  which  all  the 
learned  of  every  nation  agree ;  or  they  depend  upon  mutual 
compacts  or  treaties  between  the  respective  communities ;  in 
the  construction  of  which  there  is  also  no  judge  to  resort  to, 
but  the  law  of  nature  and  reason,  being  the  only  one  in 
which  all  the  contracting  parties  are  equally  conversant,  and 
to  which  they  are  equally  subject 
timlTiMilrtor       '"  arbitrary  states  this  law,  wherever  it  contradicts  or  is 
uud^M^tte     ^^^  provided  for  by  the  municipal  law  of  the  country,  is  en- 
at^^enfore-  forced  by  the  royal  power :  but  since,  in  England,  no  royal 

(a)  Ff.  I,  I,  9.  (r)  Sp.  L.  b.  1,  c.  7. 

(h)  Sec  vol.  I.  page  4^ 
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power  can  introduce  a  new  law,  or  suspend  the  execution  of  JJj'J^JJJ^®' 
the  old,  therefore  the  law  of  nations,  wherever  any  question  ^^* 
arises  which  is  properly  the  object  of  its  jurisdiction,  is  here 
adopted  in  its  full  extent  by  the  common  law,  and  is  held  to 
be  a  part  of  the  law  of  the  land.  And  those  acts  of  parlia- 
ment, which  have  from  time  to  time  been  made  to  enforce  this 
universal  law,  or  to  facilitate  the  execution  of  its  decisions, 
are  not  to  be  considered  as  introductive  of  any  new  rule,  but 
merely  as  declaratory  of  the  old  fundamental  constitutions  of 
the  kingdom :  without  which  it  must  cease  to  be  a  part  of  the 
civilized  world.  Thus  in  mercantile  questions,  such  as  bills 
of  exchange  and  the  like  ;  in  all  marine  causes,  relating  to 
freight,  average,  demurrage,  insurances,  bottomry,  and  others 
of  a  similar  nature  ;  the  law  merchant  (<2),  which  is  a  branch 
of  the  law  of  nations,  is  regularly  and  constantly  adhered  to. 
So  too  in  all  disputes  relating  to  prizes,  to  shipwrecks,  to 
hostages,  and  ransom  bills,  there  is  no  other  rule  of  decision 
but  this  great  universal  law,  collected  from  history  and  usage, 
and  such  writers  of  all  nations  and  languages  as  are  generally 
approved  and  allowed  of  (1). 

But,  though  in  civil  transactions  and  questions  of  property  offences  acadut 
between  the  subjects  of  different  states,  the' law  of  nations  has  tiona  we  oosni- 
much  scope  and  extent,  as  adopted  by  the  law  of  England:  municipal uw, 
yet  the  present  branch  of  our  inquiries  will  fall  *within  a  nar-  mitledrbp^" 
row  compass,  as  offences  against  tlie  law  of  nations  can  rarely     r  «g3  i 
be  the  obiect  of  the  criminal  law  of  any  particular  state.    For 
offences  against  this  law  are  principally  incident  to  whole 
states  or  nations ;  in  which  case  recourse  can  only  be  had  to 
war ;  which  is  an  appeal  to  the  God  of  hosts,  to  punish  such 
infractions  of  public  faith,  as  are  committed  by  one  indepen- 
dent people  against  another :  neither  state  having  any  supe- 
rior jurisdiction  to  resort  to  upon  earth  for  justice.  But  where 
the  individuals  of  any  state  violate  this  general  law,  it  is  then 

(d)  See  Tol.  1.  page  273. 


(1)  Bj  the  93  Oea  TIL  c.  66,  it  and  securities  for  that  purpose  were  ab. 

was  enacted,  that  it  was  unlawful  for  solntely  Toid ;  and  that  every  persoii 

aay  of  hit  Mijesty^siikjects  to  ransom,  who   entered   into  such   a  coutraet, 

or  enter  into  any  contract  for  ransom-  should  be  subject  to  a  penalty  of  SOOi. 

ing,  any  ship  or  merchandiae  captured  — Ch. 
by  an  enemy;  and  that  all  contracts 
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as  1.  violatton  of 
safe-conducts ; 
s.  Inflringement 
of  the  ri^ts  of 
ambassadors ;  3. 
Piracj. 

1.  Violatioiior 
safie-condacts, 
prohibited  bj 
iiiai;iia  charta, 
and  punishable 
by  subsequent 
statutes. 


[•69] 


the  interest  as  well  as  duty  of  the  government,  under  which 
they  live,  to  animadvert  upon  them  with  a  becoming  severity, 
that  the  peace  of  the  world  may  be  maintained.  For  in  vain 
would  nations  in  their  collective  capacity  observe  these  uni- 
versal rules,  if  private  subjects  were  at  liberty  to  break  them 
at  their  own  discretion,  and  involve  the  two  states  in  a  war. 
It  is,  therefore,  incumbent  upon  the  nation  injured,  first  to  de- 
mand satisfaction  and  justice  to  be  done  on  the  offender,  by  the 
state  to  which  he  belongs  ;  and,  if  that  be  refused  or  neglec- 
ted, the  sovereign  then  allows  himself  an  accomplice  or  abettor 
of  his  subject's  crime,  and  draws  upon  his  community  the  ca- 
lamities of  foreign  war. 

The  principal  offences  against  the  law  of  nations,  animad- 
verted on  as  such  by  the  municipal  laws  of  England,  are  of 
three  kinds ;  1.  Violation  of  safe-conducts ;  2.  Infringement 
of  the  rights  of  ambassadors ;  and  3.  Piracy. 

I.  As  to  the  first,  violation  of  safe^onducts  or  passports, 
expressly  granted  by  the  king  or  his  ambassadors  {e)  to  the 
subjects  of  a  foreign  power  in  time  of  mutual  war  :  or  com- 
mitting acts  of  hostilities  against  such  as  are  in  amity,  league, 
or  truce  with  us,  who  are  here  under  a  general  implied  safe- 
conduct  :  these  are  breaches  of  the  public  faith,  without  the 
preservation  of  which  there  can  be  no  intercourse  or  com- 
merce between  one  nation  and  another:  and  such  offences 
may,  according  to  the  writers  upon  the  law  of  nations,  be  a 
just  ground  of  a  national  war ;  since  it  is  not  in  the  power  of 
*the  foreign  prince  to  cause  justice  to  be  done  to  his  subject 
by  the  very  individual  delinquent,  but  he  must  require  it  of 
the  whole  community*  And  as  during  the  continuance  of 
any  safe-conduct,  either  express  or  implied,  the  foreigner  is 
under  the  protection  of  the  king  and  the  law :  and,  more 
especially,  as  it  is  one  of  the  articles  of  magna  charta  (/), 
that  foreign  merchants  should  be  entitled  to  safe-conduct  and 
security  throughout  the  kingdom ;  there  is  no  question  but 
that  any  violation  of  either  the  person  or  property  of  such 
foreigner  may  be  punished  by  indictment  in  the  name  of  the 
king,  whose  honour  is  more  particularly  engaged  in  support- 
ing his  own  safe-conduct.  And,  when  this  malicious  rapacity 
was  not  confined  to  private  individuals,  but  broke  out  into 


(«)  Sec  vol.  I.  page  260. 

(/)9  Hen.  III.  c.  70.  Sec  vol.  I. 


page  250>  &e. 
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general  hostilities^  by  die  statute  2  Hen  V.  st.  1,  c.  6,  break- 
ing of  truce  and  safe-conducts,  or  abetting  and  receiving  the 
truce-breakers,  was,  in  affirmance  and  support  of  the  law  of 
nations,  declared  to  be  high  treason  against  the  crown  and 
dignity  of  the  king ;  and  conservators  of  truce  and  safe-con- 
ducts were  appointed  in  every  port,  and  empowered  to  hear 
and  determine  such  treasons,  when  committed  at  sea,  accord- 
ing to  the  ancient  marine  law  then  practised  in  the  admiral's 
court ;  and,  together  with  two  men  learned  in  the  law  of  the 
land,  to  hear  and  determine  according  to  that  law  the  same 
treasons,  when  committed  within  the  body  of  any  county. 
Which  statute,  so  far  as  it  made  these  offences  amount  to 
treason,  was  suspended  by  14  Hen.  VI.  c.8,  and  repealed  by 
20  Hen.  VI.  c.  11,  but  revived  by  29  Hen.  VI.  c.  2,  which 
gave  the  same  powers  to  the  lord  chancellor,  associated  with 
either  of  the  chief  justices,  as  belonged  to  the  conservators 
of  truce  and  their  assessors ;  and  enacted  that,  notwithstanding 
the  party  be  convicted  of  treason,  the  injured  stranger  should 
have  restitution  out  of  his  effects,  prior  to  any  claim  of  the 
crown.  And  it  is  further  enacted  by  the  statute  31  Hen.  VF. 
c.  4,  that  if  any  of  the  king's  subjects  attempt  or  offend,  upon 
the  sea,  or  in  any  port  within  the  king's  obeisance,  against 
any  stranger  in  amity,  league,  or  truce,  or  under  safe-con- 
duct; and  especially  by  attaching  *his  person,  or  spoiling  r«70  ] 
him  or  robbing  him  of  his  goods ;  the  lord  chancellor,  with 
any  of  the  justices  of  either  the  King's  Bench,  or  Common 
Pleas,  may  cause  full  restitution  and  amends  to  be  made  to 
the  party  injured. 

It  is  to  be  observed,  that  the  suspending  and  repealing  someofuiose 

stetutes  were 

Acts  of  14  and  20  Hen.  VI.,  and  also  the  reviving  Act  of  only  temporary. 

29  Hen.  VI.,  were  only  temporary ;  so  that  it  should  seem 

that,  afler  the  expiration  of  them  all,  the  statute  2  Hen.  V. 

continued  in  ftiU  force :  but  yet  it  is  considered  as  extinct  by 

the  statute  14  Edw.  I V.  c.  4,  which  revives  and  confirms  all 

statutes  and  ordinances,  made  before  the  accession  of  the 

house  of  York,  against  breakers  of  amities,  truces,  leagues, 

and  safe-conducts,  with  an  express  exception  to  the  statute  of 

2  Hen.  V.     But  (however  that  may  be)  I  apprehend  it  was 

finally  repealed  by  the  general  statutes  of  Edward  VI.  and 

queen  Mary,  for  abolishing  new-created  treasons;    though 

Sir  Matthew  Hale  seems  to  question  it  as  to  treasons  com- 

\ 
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s.  iBfrlaMnmt 
oTtherlfliUof 
ambftuadon  U 
pnniahablc  at 
the  discretloo 
of  the  three 
principal 
judcei. 


laitted  on  the   sea  (g).      But  certainly   the  statute   of  SI 
Hen.  VI.  remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  ambassadors^  which  are  also  esta- 
blished by  the  law  of  nations,  and  are  therefore  matter  of 
universal  concern,  they  have  formerly  been  treated  of  at 
large  (A).  It  may  here  be  sufficient  to  remark,  that  the  com- 
mon law  of  England  recognizes  them  in  their  full  extent,  by 
immediately  stopping  all  legal  process,  sued  out  through  the 
ignorance  or  rashness  of  individuals,  which  may  intrench 
upon  the  immunities  of  a  foreign  minister  or  any  of  his  train. 
And,  the  more  effectually  to  enforce  the  law  of  nations  in  diis 
respect,  when  violated  through  wantonness  or  insolence,  it  is 
declared  by  the  statute  7  Ann.  c  12,  that  all  process  whereby 
die  person  of  any  ambassador  (S),  or  of  his  domestic  or  do- 
mestic servant,  may  be  arrested,  or  his  goods  distrained  or 
seized,  shall  be  utterly  null  and  void  (3) ;  and  that  all  per- 


ig)  I  HaL  R  C.  267. 


{h)  See  ToL  I.  page  258. 


(2)  "  Or  other  public  minister  of  a 
f^^reign  prince  or  state.*' 

(3)  Where  a  British  bom  subject 
employed  as  first  chorister  at  the  Por- 
tuguese ambassador's  chapel,  with  a  sa- 
Urjt  rented  and  occupied  a  house,  and 
le^  part  of  it  in  lodgings,  and  a  distress 
was  levied  on  his  goods  for  a  poor  rate ; 
it  Was  held,  that  his  goods  were  not 
preteeted  by  7  Anne,  c.  12,  assuming 
Yma  to  be  a  domestic  servant  of  the  am- 
bfiasador ;  Npvello-v,  Toogood,  2  D.  &  R. 
8^;  1  B.  &  C.  554  So,  where  the 
wife  of  a  foreign  ambassador's  secre- 
tary was  arrested  upon  a  writ  issued 
against  husband  and  wife,  the  court  of 
King's  Bench  refused  to  quash  the 
writ,  though  the  husband  swore,  that 
before,  and  at  the  time  of  the  arrest,  he 
was  in  the  actual  employment  of  the 
ambassador,  and  in  daily  attendance 
upon  him,  in  writing  despatches  and 
other  official  documents;  English  v. 
Caballero,  3  D.  &  R.  25. 

See  also,  1  Hawk.  P.  C.  p.  8,  §  5. 
A  consul  is  not  considered  as  a  public 
minister,  nor  consequently  privileged 
from  arrest ;  Tidd,  197,  and  the  cases 


there  collected.  A  person  claiming 
privilege  aa  a  servant  to  an  ambaauu. 
dor  must  be  reaUy,  and  bond  fidt^  his 
menial  and  domestic  servant  at  the  time 
of  the  arrest ;  Wiint  v.  Dt  Loydnt, 
I  Tidd,  193;  Hwuhfitld  v.  CkiUUtn, 
4  Burr.  2015;  Voititr  v.  Cmw,.  1  W. 
Bl.  48.  He  must  also  shew  the  nature 
of  his  service,  and  swear  to  the  actual 
performance  of  it ;  Fontavier  v.  Heyl^ 
3  Burr.  1731.  A  land  waiter  at  tba 
Custom  House  cannot  claim  protectioii 
as  such  domestic  servant;  Mattert  v. 
Manby,  I  Burr.  401.  Privilege  from 
arrest  was  denied  to  the  dcmestic  phy^ 
sician  of  a  public  foreign  minister, 
where  it  i^ipeared  to  be  a  laere  tchone 
to  screen  him  from  his  debts;  L^ok-* 
wood  V.  Coysgarne,  3  Bmr.  1676,  Tlie 
chaplain  of  an  ambassador  is  not  pro- 
tected from  arrest,  if  he  performs  no 
duty  in  the  house ;  Seacomb  v.  Bowiney, 
1  Wils.  20.  Neither  is  the  interpreter 
of  an  ambassador  if  he  does  not  liTe  in 
the  house,  CaTolino't  eate,  I  Wik.  76u 
The  Rngliah  secretary  of  an  anabaa- 
sador  was  denied  protectMD,  becaase  it 
appeared  that  he  was  purser  of  a  ship- 
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sons  proseculingi  soliciting,  or  executing  such  process, 
convicted  by  confession  or  the  oath  of  one  witness,  before  the 
*lord  chancellor  and  the  chief  justices,  or  any  two  of  them,  [^1  ] 
shall  be  deemed  violators  of  the  laws  of  nations,  and  dis» 
turbera  of  the  public  repose ;  and  shall  sufier  such  penalties 
and  corpora)  punishment  as  the  said  judges,  or  any  two  of 
them,  shall  think  fit  (t).  Thus,  in  cases  of  extraordinary 
outrage,  for  which  the  law  hath  provided  no  special  penalty, 
the  legislature  hath  intrusted  to  the  three  principal  judges  of 
the  kingdom  an  unlimited  power  of  proportioning  the  punish- 
ment to  the  crime. 

III.  Lastly,  the  crime  of  piracy^  or  robbery  and  depreda-  Ji,2j^tiie^ 
tion  upon  the  high  seas,  is  an  offence  against  the  universal  SJSJJjJJij 
law  of  society;    a  pirate  being,  according  to  Sir   Edward JJJ^**^^ 
Coke  (A),  hostis  humani  generis.     As  therefore  he  has  re-  ™«»^ 
nounoed  all  the  benefits  of  society  and  government,  and  has 
reduced  himself  afresh  to  the  savage  state  of  nature,  by  de- 
claring war  against  all  mankind,  all  mankind  must  declare 
w.r  a^nst  him:  so  that  every  community  hath  a  right,  bjr 
the  rule  of  self  defence,  to  inflict  that  punishment  upon  him, 
which  every  individual  would  in  a  state  of  nature  have  been 
otherwise  entitled  to  do,  for  any  invasion  of  his  person  or 
personal  property. 

By  the  ancient  common  law,  piracy,  if  committed  by  a  sub-  SSS^  dSiSd 
ject,  was  held  to  be  a  species  of  treason,  being  contrary  to  ^J^diaony* 
his  natural  allegiance  ;  and  by  an  alien  to  be  felony  only :  S^?<SSm  ^ 
but  now,  since  the  statute  of  treasons,  25  Edw.  III.  c.  S,  it  is  ^^• 
held  to  be  only  felony  in  a  subject  (/).     Formerly  it  was 
only  cognizable  by  the  admiralty  courts,  which  proceed  by 
the  rules  of  the  civil  law  (m).     But,  it  being  inconsistent 
with  the  liberties  of  the  nation,  that  any  man's  life  should  be 

(t)  See  the  oeeaaon  of  miking  this         (/)  Ibid, 
stttate,  vol.  L  pege  255.  (m)  I  Hawk.  P.  C.  96. 

(ik)diitttna 


of  «v;  Dmriing  v.  Atkiru,  3  Wih,  93.  of  a  foreign  minister  is  priTiIeged  trom 

Ut  taotker  cue,  howefter,  protection  arrest,  though  his  name  be  not  regis- 

WM  aUowed,  ^ough  ^e  party  bid  for-  tered  at  the  office  of  either  of  the  se* 

mttty  been  a  trader,  and  though  the  cretaries  of  state;  Hopkint  v.  D$  Rot^ 


aiote  onder  rery  tuspicioas  cir-      beck,  8  T.   R.  79.     See  Tldd,  196^ 
Tnqutt  V.  Bath,  8  Burr.      1  Chitty*8  Collection  of  Statutes,  18 
1478;  1  W.  Bl.  471.     The  secretary     note  (a).     Post,  441. 
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taken  away,  unless  by  the  judgment  of  his  peers,  or  the  com- 
mon law  of  the  land,  the  statute  28  Hen.  VIII.  c.  15,  esta- 
blished a  new  jurisdiction  for  this  purpose  ;  which  proceeds 
according  to  the  course  of  the  common  law,  and  of  which 
we  shall  say  more  hereafter  (4). 
[*72  ]  *The  offence  of  piracy,  by  common  law,  consists  in  commit- 

lirious'stoStoi^  ^^g  those  acts  of  robbery  and  depredation  upon  the  high 
seas,  which,  if  committed  upon  land,  would  have  amounted  to 
felony  there  (»).  But,  by  statute,  some  other  oflfences  are 
made  piracy  also  ;  as,  by  statute  11  and  12  W.  III.  c.  7,  if 
any  natural  born  subject  commits  any  act  of  hostility  upon 

(n)  1  Hawk.  P.  C.  100. 


(4)  By  sUtute  99  Geo.  IIL  c.  37,  all 
offences  committed  upon  the  high  seas 
shall  be  inquired  of,  &c.  in  like  manner 
at  treasons,  &c.  are  directed  to  be  by 
the  statute  28  Hen.  VIII.  c.  15;  and 
similar  provisions  are  contained  in  the 
statutes  7  4  8  Geo.  IV.  c.  29;  7  &  8 
Geo.  IV.  c.  30;  9  Geo.  IV.  c.  31 ; 
and  11  Geo.  IV.  &  I  W.  IV.  c.  06, 
with  respect  to  the  trial  of  offences 
within  those  acts  respectively,  com- 
mitted within  the  jurisdiction  of  the 
Admiralty. 

All  ofiences,  therefore,  which  cxnaic 
under  the  general  denomination  of  pi- 
racy, arc  inquired  of,  tried,  and  deter- 
mined  before  the  judge  of  the  Admiralty 
Ooart,  and  two  of  the  judges  of  the  com- 
mon law  courts,  under  a  commission  of 
oyer  and  terminer ;  and  in  the  indict- 
ment, no  county  is  inserted  in  the  mar- 
gin as  venue,  but,  instead  of  it,  merely 
the  words  "  Admiralty  of  England ; " 
Archb.  Cr.  P!.  22-a 

The  offence  must  be  proved  to  have 
been  committed  within  the  jurisdiction 
of  the  court  of  Admiralty ;  that  is,  upon 
some  part  of  the  sea  not  within  the 
body  of  a  county.  All  rivers  in  this 
country,  until  they  flow  past  the  far- 
thest point  of  land  next  the  sea,  are 
within  the  jurisdiction  of  the  common 
law  courts,  and  not  of  the  court  of  Ad- 
miralty; I  Rol.  R.  175;  3  Inst.  113; 
3  T.  R.  315.     Nor  does  the  Admiralty 


jurisdiction  extend  to  any  haven,  creek, 
arm  of  the  sea,  or  other  place  within 
the  body  of  a  county;  3  Inst.  113; 
1  Hawk.  c.  37,  §  11.  Thus,  where 
the  sea  flows  in  between  two  points  of 
land  in  this  country,  a  straight  imagi- 
nary line  being  drawn  from  one  point 
to  the  other,  the  courts  of  common  law 
have  jurisdiction  over  all  offences  com- 
mitted within  that  limit ;  the  court  of 
Admiralty  over  all  committed  without 
it.  See,  however,  Bruce*s  caie,  2  Leach, 
1098;  I  East's  P.  C.  368;  R.  &  R.  C.  C. 
24dL  But  if  a  robbery  is  committed  in 
creeks,  harbours,  ports,  &c.  in  foreign 
countries,  the  court  of  Admiralty  has 
jurisdiction  over  it,  and  such  offence  is, 
consequently,  piracy.  Kex  v.  Jemoft 
Comb.  Cr.  PI  238.  Of  offences  com- 
mitted on  the  coasts,  beyond  the  low 
water  mark,  the  Admiralty  have  ex- 
clusive jurisdiction;  and  between  that 
and  the  high  water  mark,  the  coart  of 
Admiralty  has  jurisdiction  of  offences 
done  on  the  water  when  the  tide  is  in, 
and  the  courts  of  conunon  law  of  of- 
fences committed  upon  the  strand  when 
the  tide  is  out  All  the  other  parts  of 
the  high  sea  are  indisputably  widiin  the 
jurisdiction  of  the  court  of  Adfiiiralty. 
Matth.  Dig.  13,  14;  Archb.  Cr.  PI. 
232,283. 

See  further  and  fully  iq>on  this  sub- 
ject, "  High  Court  of  Admiralty,  }mi, 
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the  high  seas,  against  others  of  his  majesty's  subjects,  under 
colour  of  a  commission  from  any  foreign  power;  this,  though 
it  would  only  be  an  aict  of  war  in  an  ahen,  sliall  be  construed 
piracy  in  a  subject.  And  further,  any  commander,  or  other 
sea£mng  person,  betraying  his  trust,  and  running  away  with 
any  ship,  boat,  ordnance,  ammunition,  or  goods ;  or  yielding 
them  up  voluntarily  to  a  pirate ;  or  conspiring  to  do  these 
acts :  or  any  person  assaulting  the  commander  of  a  vessel  to 
hinder  him  from  fighting  in  defence  of  his  ship,  or  confining 
him,  or  making  or  endeavouring  to  make  a  revolt  on  board  ; 
shall,  for  each  of  these  ofiences,  be  adjudged  a  pirate,  felon, 
and  robber,  and  shall  suffer  death,  whether  he  be  principal, 
or  merely  accessary  by  setting  forth  such  pirates,  or  abetting 
them  before  the  fact,  or  receiving  or  concealing  them  or  their 
goods  ai\er  it  And  the  statute  4  Geo.  I.  c.  11,  expressly 
excludes  the  principals  from  the  benefit  of  clergy.  By  the 
statute  8  Geo.  I.  c.  24,  the  trading  with  known  pirates,  or 
furnishing  them  with  stores  or  ammunition,  or  fitting  out 
any  vessel  for  that  purpose,  or  in  anywise  consulting,  com- 
bining, confederating,  or  corresponding  with  them ;  or  the 
forcibly  boarding  any  merchant  vessel,  though  without  seiz- 
ing or  carrying  her  ofi^  and  destroying  or  throwing  any  of  the 
goods  overboard;  shall  be  deemed  piracy:  and  such  ac- 
cessaries to  piracy  as  are  described  by  the  statute  of  king 
William,  are  declared  to  be  principal  pirates,  and  all  pirates 
convicted  by  virtue  of  this  Act  are  made  felons  without  be- 
nefit of  clergy.  By  the  same  statutes  also,  to  encourage  the 
defence  of  merchant  vessels  against  pirates,  the  commanders 
or  seamen  wounded,  and  the  widows  of  such  seamen  as  are 
slain,  in  any  piratical  engagement,  shall  be  entitled  to  a 
bounty,  to  *be  divided  among  them,  not  exceeding  on^  fiftieth  [*7i 
part  of  the  value  of  the  cargo  on  board :  and  such  wounded 
seamen  shall  be  entitled  to  the  pension  of  Greenwich  hospi- 
tal ;  which  no  other  seamen  are,  except  such  only  as  have 
served  in  a  ship  of  war.  And  if  the  commander  shall  behave 
cowardly,  by  not  defending  the  ship,  if  she  carries  guns  or 
arms,  or  shall  discharge  the  mariners  from  fighting,  so  that 
the  ship  falls  into  the  hands  of  pirates,  such  commander 
shall  forfeit  all  his  wages,  and  suffer  six  months*  imprison- 
ment. Lastly,  by  statute  18  Geo.  II.  c.  30,  any  natural 
bom  subject,  or  denizen,  who  in  time  of  war  shall  commit 
hostilities  at  sea  against  any  of  his  fellow  subjects,  or  shall 
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assist  an  enemy  on  that  element,  is  liable  to  be  tried  and  con- 
victed as  a  pirate  (5). 

These  are  the  principal  cases,  in  which  the  statute  law  of 
England  interposes,  to  aid  and  enforce  the  law  of  nations  as 
a  part  of  the  common  law ;  by  inflicting  an  adequate  punish- 
ment upon  offences  against  that  universal  law,  committed  by 
private  persons.  We  shall  proceed  in  the  next  chapter  to 
consider  offences,  which  more  immediately  affect  the  sove- 
reign executive  power  of  our  own  particular  state,  or  the 
king  and  government;  which  species  of  crimes  branches 
itself  into  a  much  larger  extent,  than  either  of  those  of  which 
we  have  already  treated. 


(5)  See  2  Hawk.  P.  C.  p.  d05, 461^ 
480,  §  1.  See  also  5  Geo.  IV.  c,  17, 
bj  which  dealing  in  slaves  on  the  high 
feu,  &c.  is  made  piracy,  and  punish- 
able  with  death.  See  also  6  Geo.  IV. 
c.  113,  §  9,  and  Forbes  t.  Cochrane, 
SD.  &  R.  679;  2  B.&  C.  448»onthe 
same  subject  See  also  9  G.  IV.  c.  84, 
**  An  act  to  continue  an  act  (5  Geo.  IV. 
c  17. )  far  mnending  and  consolidatmg 
the  laws  relating  to  the  abolition  of  the 
slare  trade.** 

The  9  Geo.  IV.  c.  31,  repetls  so 
modi  of  the  2S&  23  Car.  II.  e.  11, 


"  as  relates  to  any  mariner  laying  vio- 
lent hands  on  his  commander  as  therein 
mentioned.** 

Phratieally  stealing  a  8h!p*fe  anchor 
and  cable,  is  a  capital  offmoe  by  tbo 
marine  laws,  triablie  under  the  98 
Hen.  VIIL  c.  15,  as  the  39  Geo.  IIL 
c.  37,  does  not  extend  to  that  case,  and 
the  stealing  is  equally  an  oflfenee,  though 
the  master  of  tiie  venel  ooneor  in  it, 
and  though  the  object  is  to  defraud  the 
underwriters,  not  the  owners ;  Uex  r. 
Curling,  R.  &  R.  C.  C.  12a 
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CHAPTER  VI. 
OF   HIGH  TREASON. 


The  third  ceneral  division  of  crimes  consists  of  such  as  S^p^  ^^? 

®  ^  the  king  and  his 

moie  especially  anect  the  supreme  executive  power,  or  the  JJ^St  cS**  in 
king  and  his  government ;  which  amount  either  to  a  total  re-  » renunciation 

^  **  ,  of  allegiance,  or 

nunciation  of  that  allegiance,  or  at  the  least  to  a  criminal  ^  n^sriect  of 

"  ,        ,  duty;  may  be 

neglect  of  that  duty,  which  is  due  from  every  subject  to  his  committed 
soyereign.     In  a  former  part  of  these  commentaries  (a)  we  Jecu  or  aliens ; 

^  ,  ,  ,  ,  and  are  1.  Trea- 

had  occasion  to  mention  the  nature  of  allegiance,  as  the  tie  or  ton.  s.  f«io. 

%amen  which  binds  every  subject  to  be  true  and  faithful  to  the  prerogatiTe. 
his  sovereign  Uege  lord  the  king,  in  return  for  that  protection  4.  Misprisions 
which  is  aflforded  him ;  and  truth  and  faith  to  bear  of  life  and  ^^ 
limb,  and  earthly  honour ;  and  not  to  know  or  hear  of  any 
ill  intended  himi  without  defending  him  therefrom.  And 
this  dl^^ianoe,  we  may  remember,  was  distinguished  into 
two  species  t  the  one  natural  and  perpetual,  which  is  inhe- 
rent only  in  natives  of  the  king's  dominions ;  the  other  local 
and  temporary,  which  is  incident  to  aliens  also.  Every 
ofience  therefore  more  immediately  affecting  the  royal  person, 
his  crown  or  dignity,  is  in  some  degree  a  breach  of  this  duty 
of  allegiance,  whether  natural  and  innate,  or  local  and  ac- 
quired by  residence:  and  these  may  be  distinguished  into 
four  kinds;  1.  Treason.  2.  Felonies  injurious  to  the  king's 
prerogative.  3.  Ptwrnunire.  4.  Other  misprisions  and  con- 
tempts. Of  which  crimes  the  first  and  principal  is  that  of 
treason. 

•Treason,  prodtf to,  in  its  very  name,  which  is  borrowed  [♦Ys  ] 
from  the  French,  imports  a  betraying,  treachery,  or  breach  of  JJJJg^^j,,^ 
fidth.  It  therefore  happens  only  between  allies,  saith  the 
Mirror  (b) :  for  treason  is  indeed  a  general  appellation,  made 
use  of  by  the  law,  to  denote  not  only  offences  against  the 
king  and  government,  but  also  that  accumulation  of  guilt 
which  arises  whenever  a  superior  reposes  a  confidence  in  a 

(a)  Book  L  ck.  10.  (6)  C.  1,  $  7. 
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subject  or  inferior,  between  whom  and  himself  there  subsists 
a  natural,  a  civil,  or  even  a  spiritual  relation ;  and  the  infe- 
rior so  abuses  that  confidence,  so  forgets  the  obligations  of 
duty,  subjection,  and  allegiance,  as  to  destroy  the  life  of  any 
such  superior  or  lord  {c).     This  is  looked  upon  as  proceed- 
ing from  the  same  principle  of  treachery  in  private  life,  as 
would  have  urged  him  who  harbours  it  to  have  conspired  in 
public  against  his  liege  lord  and  sovereign :  and  therefore  for 
a  wife  to  kill  her  lord  or  husband,  a  servant  his  lord  or  mas- 
ter, and  an  ecclesiastic  his  lord  or  ordinary ;  these,  being 
breaches  of  the  lower  allegiance,  of  private  and  domestic 
faith,  are  denominated  petit  treasons  (1).     But  when  disloy- 
alty so  rears  its  crest,  as  to  attack  even  majesty  itself,  it  is 
called  by  way  of  eminent  distinction  high  treason,  aUa  pro- 
ditio;  being  equivalent  to  the  crimen  kesa  majestatis  of  the  Ro- 
mans, as  Glanvil  (d)  denominates  it  also  in  our  English  law. 
Jjjjjjjj^j^        As  this  is  the  highest  civil  crime  which,  considered  as  a 
cMiuBMiaw!^  member  of  the  community,  any  man  can  possibly  commit,  it 
JlSSfmS^g   ^^^^  therefore  to  be  the  most  precisely  ascertained  (5^).  For 
ud  ^ded%to  ^^  ^^^  crime  of  high  treason  be  indeterminate,  this  alone,  says 
bnmchS^**    the  president  Montesquieu,  is  sufficient  to  make  any  govem- 
35Bdw,  in.cs.  ment  degenerate  into  arbitrary  power  (e).    And  yet,  by  the 
ancient  common  law,  there  was  a  great  latitude  left  in  the 
breast  of  the  judges,  to  determine  what  was  treason,  or  not 
so:  whereby  the  creatures  of  tyrannical  princes  had  opportu- 
nity  to  create  abundance  of  constructive  treasons ;  that  is,  to 
[*76  ]      raise»by  forced  and  arbitrary  constructions,  ofiences  into  *the 
crime  and  punishment  of  treason,  which  never  were  suspected 
to  be  such.  Thus  the  accroaching,  or  attempting  to  exercise, 
myal  power,  a  very  uncertain  charge,  was  in  the  21  Edw.  III. 
held  to  be  treason  in  a  knight  of  Hertfordshire,  who  forcibly 
assaulted  and  detained  one  of  the  king's  subjects  till  he  paid 
him  90/.  (/) :  a  crime,  it  must  be  owned,  well  deserving  of 
punishment:  but  which  seems  to  be  of  a  complexion  very 

(c)  LL.   ^Ifredl  c.  4;    Atheist.  («)  Sp.  L.  b.  12,  c  7. 
c.  4;  Cwiuti  c.  54,  61.  (/)  1  Hal.  P.  C.  80. 

(d)  L.  I.e.  2. 


( 1 )  All  now  abolished  by  9  Geo.  IV.      the  peculiar  pririleges  and  indulgencet 
c.  31 , 4  2.     See  ante  16,  note  (10).  allowed  by  law  to  prisonera  under  trial 

(2)  This  may  be  the  reason  also  for     for  this  charge.     See  pfltt  S51. 
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diflerent  fSrom  diat  of  treasoiu  Killing  the  king's  father^  or 
brother,  or  eyen  his  messenger,  has  also  fallen  under  the  same 
denomination  (9).  The  latter  of  which  is  almost  as  tyran^ 
aical  a  doctrine  as  that  of  the  imperial  constitution  of  Arca- 
dius  and  Honorios,  which  determines  that  any  attempts  or 
designs  against  the  ministers  of  the  prince  shall  be  treason  (A). 
But,  however,  to  prevent  the  inconveniences  which  began  to 
arise  in  Ei^land  fiom  this  multitude  of  constructive  treasons, 
the  statute  25  Edw.  III.  c.  2,  was  made ;  which  defines  what 
offences  only,  for  the  fiiture,  should  be  held  to  be  treason : 
in  like  manner  as  the  lex  Julia  majestatis  among  the  Ro- 
mans, pronmlged  by  Augustus  Caesar,  comprehended  all  the 
ancient  laws  that  had  before  been  enacted  to  punish  trans- 
gressors against  tiie  state  (t).  This  statute  must  therefore  be 
our  text  and  guide,  in  order  to  examine  into  the  several 
species  of  high  treason.  And  we  shall  find  that  it  com- 
prehends all  kinds  of  high  treason  under  seven  distinct 
brancbes  {S). 

1.  **  When  a  man  doth  compass  or  imagine  the  death  of  1.  compasaii 

A  Alii**  iiDMr»i"0  J 

our  lord  the  king,  of  our  lady  his  queen,  or  of  their  eldest  uie  death  of  < 
son  and  heir***  Under  tiiis  description  it  is  held  that  a  queen  conMrtp  or  ti 
r^nant,  such  as  queen  Elizabeth  and  queen  Anne,  is  within  heir.  Thisii 
te  words  of  the  Act,  being  invested  with  royal  power  and  regr^,  bu? 
entitled  to  tlw  allegiance  of  her  subjects  (^j) :  but  the  husband  nfay^e^i 
of  such  a  queen  is  not  comprised  within  these  words,  *and  seLionfwhei 
therefore  no  treason  can  be  committed  against  him  (Ar),  The  /ac/oT'b?tcs 
long  here  intended  is  the  king  in  possession,  without  any  re-     l**^ '  J 


ig)  Brilt.  a  23;  1  Hawk.  P.  C.  d4. 

{k)  QiM  de  met  virorum  ilkutrium, 
^  ecmsUiU  tt  contittorio  nottro  inter' 
mmt,  itnatontm  etiam  (nam  el  ipsi  part 
rmrppns  «Mfri  sunt)  vel  eti^tlibtt  pat- 
tTtm0,  qm  militai  nMBcum^  eogitavtrit : 
(eidem  tmim  MvtritaU  voluniaUm  see- 
leri$,  quA  effeetum,  puniri  jura  volue- 
rmt)  ipm  quidem,  utpoUmajettatU  reus, 
gUdia  firiatur,  bemis  qfut  omnibutjueo 
nottro  addietu,  {Cod,  9, 8»  5.  )_<*Wbo. 
ever  plots  the  death  of  anj  of  those 
iBnstiioiu  men  who  share  in  our  coun- 


seb  and  oonsthntion,  or  of  any  of  our 
senators  (for  they  also  are  a  part  of  our 
own  person),  or,  lastly,  of  any  man  who 
is  in  alliance  with  us  (for  the  laws  have 
decreed  the  same  severity  of  punish- 
ment for  the  attempt,  as  for  the  com- 
pletion of  such  crimes),  shall  be  deemed 
guilty  of  treason,  and  shall  suffer 
death  and  confiscation  of  all  his  goods.** 

(0  Graym.  Orig.  1,  §  34. 

(J)  1  Hal.  P.  C.  101. 

(k)  3  Inst  7 ;  1  Hal.  P.  C.  106. 


(3)  Tbe^Edw.  HI.  c.  2,  was  con-      was  made  perpetual  by  57  Geo.   111. 
tUniad  by  36  Geo.   IIL   e.  7,  which     c.  6,  se*  p0*f,92. 
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^uog^hen  BpecitQ  his  tide :  for  it  is  held,  that  a  king  de  facto  and  not 
wSJuSSd?***  <fe  P*f^t  or  in  other  words  an  usurper  that  hath  got  posses^ 
$ioa  of  the  throne^  is  a  king  within  the  meaning  of  tlie  sta« 
,tute;  as  there  is  a  temporary  allegiance  due  to  him^  for  his 
administration  of  the  government^  and  temporary  protection 
of  the  public:  and  therefore  treasons  committed  against 
Henry  VL  were  punished  under  Edward  IV.  though  all  the 
line  of  Lancaster  had  been  previously  declared  usurpers  by 
Act  of  Parliament.  But  the  most  rightful  heir  of  the  crown, 
or  king  dejure  and  not  defacto^  who  hath  never  had  plenary 
possession  of  the  throne,  as  was  the  case  of  the  house  of 
York  during  the  three  reigns  of  the  Une  of  Lancaster,  is  not 
a  king  within  this  statute  against  whom  treasons  may  be  com- 
mitted (/).  And  a  vei'y  sensible  writer  on  the  crown  law 
carries  the  point  of  possession  so  far,  that  he  holds  (pi),  that 
a  king  out  of  possession  is  so  far  from  having  any  right  to 
our  allegiance,  by  any  other  title  which  he  may  set  up  against 
the  king  in  being,  that  we  are  bound  by  the  duty  of  our  alle^ 
giance  to  resist  him.  A  doctrine  which  he  grounds  upon  the 
statute  11  Hen.  VIL  c.  1,  which  is  declaratory  of  the  com-* 
mon  law,  and  pronounces  all  subjects  excused  from  any 
penalty  or  forfeiture,  which  do  assist  and  obey  a  king  de 
facto.  But  in  truth,  this  seems  to  be  confounding  all  notions 
of  right  and  wrong ;  and  the  consequence  would  be,  that 
when  Cromwell  had  murdered  the  elder  Charles,  and  usurped 
the  power,  though  not  the  name,  of  king,  the  people  were 
bound  in  duty  to  hinder  the  son*s  restoration ;  and  were  the 
king  of  Poland  or  Morocco  to  invade  this  kingdom,  and  by 
any  means  to  get  possession  of  the  crown,  a  term,  by  the  way, 
of  very  loose  and  indistinct  signification,  the  subject  would  be 
bound  by  his  allegiance  to  fight  for  his  natural  prince  to-day, 
and  by  the  same  duty  of  allegiance  to  fight  against  him  to- 
morrow. The  true  distinction  seems  to  be,  that  the  statute 
[♦78  ]  of  Henry  ♦the  seventh  does  by  no  means  command  any  oppo- 
sition to  a  king  de  jure  ;  but  excuses  the  obedience  paid  to  a 
king  de  facto.  When  therefore  a  usurper  is  in  possession> 
the  subject  is  excised  and  justified  in  obeying  and  giving 
him  assistance:  otherwise,  under  a  usurpation,  no  man  could 
be  safe;  if  the  lawful  prince  had  a  right  to*  hang  him  for  obe- 
dience to  the  powers  in  being,  as  the  usurper  would  certainly 

» 

. .  (0  3  last.  7i  1  HaL  P»  C.  104.         (m)  1  Hawk.  P.  C.  96.. 
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do  for  disobedience^  Nay  further,  as  the  mass  of  people  are 
imperfect  judges  of  title,  of  which  in  all  cases  possession  is 
primd  facie  evidence,  the  law  compels  no  man  to  yield 
obedience  to  that  prince,  whose  right  is  by  want  of  possession 
rendered  uncertain  and  disputable,  till  Providence  shall  think 
(it  to  interpose  in  his  favour,  and  decide  the  ambiguous 
claim :  and  tlierefore,  till  he  is  entitled  to  such  allegiance  by 
possession,  no  treason  can  be  committed  against  him.  Lastly, 
a  king  who  has  resigned  his  crown,  such  resignation  being 
admitted  and  ratified  in  parliament,  is  according  to  Sir 
Matthew  Hale  no  longer  the  object  of  treason  (n).  And  the 
same  reason  holds,  in  case  a  king  abdicates  the  government ; 
or,  by  actions  subversive  of  the  constitution,  virtually  re* 
nounces  the  authority  which  he  claims  by  that  very  constitu- 
tion :  since,  as  was  formerly  observed  (o),  when  the  fact  of 
abdication  is  once  established,  and  determined  by  the  proper 
judges,  the  consequence  necessarily  follows,  that  the  throne 
is  thereby  vacant,  and  he  is  no  longer  king. 

Let  us  next  see,  what  is  a  compassing  or  imagining  the  comp«s8in?  and 
death  of  the  king,  &c.     These  are  synonymous  terms  ;  the  ll^ilfiymoiJ?*^ 
word  compass  signifying  the  purpose  or  design  of  the  mind  iS^prSirby* 
or  will  (p),  and  not,  as  in  common  speech,  the  carrying  such  *"  ^^^'^  ^^' 
design  to  efiect  (9).     And  therefore  an  accidental   stroke, 
which  may  mortally  wound  the  sovereign,  per  infortunium, 
without  any  traitorous  intent,  is  no  treason  :  as  was  the  case 
of  Sir  Walter  Tyrrel,  who,  by  the  command  of  king  Wil- 
liam Rufus,  *shooting  at  a  hart,  the  arrow  glanced  against      [*79  ] 
a  tree,  and  killed  the  king  upon  the  spot  (r).     But,  as  this 
compassing  or  imagining  is  an  act  of  the  mind,  it  cannot  pos- 
sibly fall  under  any  judicial  cognizance,  unless  it  be  demon- 
stiated  by  some  open,  or  overty  act  (4)  (5).     And  yet  the 

(n)  1  HiO.  P.  C.  104w  csqually  penal  as  homicide  itself;    (8 

(o)  Vol  L  pa^e  212.  Inst.  5.) 

(p)  Bj  the  ancient  law  eompauing         (7)  1  Hal.  P.  C.  107. 
or  inteiidiBg  the  death  of  any  man,  de-         (r)  3  Inst.  6. 
MMtfted  \ff  Borac  evident  fact,  was 


<4>  in  the  caie  of  the  regicides,  the  overt  act  of  compassmg.    And  the  per. 

iadictaieat  chargod,  that  they  did  trai*  son  who  was  supposed  to  have  given 

torously  csoipass  and  imagine  the  death  the  stroke  was  convicted  oa  the  same 

of  the  king.     And  the  taking  off  his  indictment, 
head  was  kid,  among  others,  as  an  For  the  compassing  is  tronsidcrcd  as 
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tjrrant  Dionystus  is  recorded  (s)  to  have  executed  a  subject, 
Wely  for  dreaming  that  he  had  killed  him  ;  which  was  held 
for  sufficient  proofs  that  he  had  thought  thereof  in  his  waking 
hours.  But  such  is  not  the  temper  of  the  English  law ;  and 
therefore  in  this^  and  the  three  next  species  of  treason,  it  is 
necessary  that  there  appear  an  open  or  overt  act  of  a  more 
full  and  explicit  nature,  to  convict  the  trdtor  upon.  The 
statute  expressly  requires,  that  the  accused  '^be  thereof,  upon 
sufficient  proof,  attainted  of  some  open  act  by  men  of  his  own 
condition."  Thus,  to  provide  weapons  or  ammunition  for 
the  purpose  of  killing  the  king,  is  held  to  be  a  palpable  overt 
act  of  treason  in  imagining  his  death  (/)•  To  conspire  to  im- 
prison the  king  by  force,  and  move  towards  it  by  assembling 
company,  is  an  overt  act  of  compassing  the  king's  death  («) ; 
for  all  force,  used  to  the  person  of  the  king,  in  its  conse« 
quence,  may  tend  to  his  death,  and  is  a  strong  presumption 
of  something  worse  intended  than  the  present  force,  by  such 
as  have  so  far  thrown  off  their  bounden  duty  to  their  sove- 
reign ;  it  being  an  old  observation,  that  there  is  generally  but 
a  short  interval  between  the  prisons  and  the  graves  of  princes. 
There  is  no  question  also,  but  that  taking  any  measures  to 
render  such  treasonable  purposes  effectual,  as  assembling  and 
consulting  on  the  means  to  kill  the  king,  is  a  sufficient  overt 
act  of  high  treason  (w) 


0)  Platarch.  in  vit. 

(t)  3  Inst  12. 

(u)  1  Hal.  P.  C.  109. 


(to)  1  Hawk.  P.  C.  38;  1  Hal.  P.  C. 
119. 


the  treason,  tlie  overt  acts  as  the  means 
made  use  of  to  effectuate  the  intention 
of  the  heart. 

And  in  every  indictment  for  this  spe- 
cies of  treason,  and  indeed  for  levying 
war,  or  adhering  to  the  king*s  enemies, 
an  overt  act  must  be  alleged  and 
proved.  For  the  overt  act  is  the  chaise, 
to  which  the  prisoner  must  apply  his 
defence.  But  it  is  not  necessary,  that 
the  wh(de  of  the  evidence  intended  to 
be  given  should  be  set  forth }  the  com- 
mon Uw  never  required  this  exactness* 
nor  doth  the  statute  of  king  William  re- 
quire it  It  is  sufficient,  that  the  charge 
be  reduced  to  a  reasonable  certainty^  so 


that  the  defendant  may  be  apprised  of 
the  nature  of  it,  and  prepared  to  give  an 
answer  to  it ;  Post  194. — Ch. 

(5)  To  sustain  an  indictment  for 
high  treason,  it  seems  absolutely  ne- 
cessary that  an  overt  act  should  be 
alleged  and  proved,  and  by  the  oath  of 
two  witnesses;  7  W.  III.  c  3. 

(6)  This  subject  is  so  ably  ex- 
plained by  Mr.  Justice  Foster  in  his 
first  discourse  on  high  treason,  that  I 
think  it  may  be  useful  to  annex  here 
two  of  his  sections. 

In  the  case  of  the  king,  the  statute  of 
treasons  hath,  with  great  propriety,  re- 
tained the  rule  volunttu  pro  facto.    Th^ 


Hicm  TBEASOM. 

How  £ur  mere  wordtf  spoken  by  an  individual^  and  not  re- 
lative to  any  tieasonaUe  act  or  design  then  in  agitatioiii  shall 
amount  to  treason,  has  been  formerly  matter  of  doubt.  We 
have  two  instances  in  the  reign  of  Edward  the  fourth,  *of 
persons  executed  for  treasonable  words :  the  one  a  citizen  of 
London,  who  said  he  would  make  his  son  heir  of  the  croum, 
being  the  sign  of  the  house  in  which  he  lived ;  the  other  a 
gentleman,  whose  fiivourite  buck  the  king  killed  in  hunting, 
whereupcm  he  wbhed  it,  horns  and  all,  in  the  king's 
belly  (7).  These  were  esteemed  hard  cases :  and  the  Chief 
Justice  Markham  rather  chose  to  leave  his  place  than  assent 
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Mere  woitU  do 
not  amount  to 
an  orert  act  oi 
treaaon,  whe- 
ther spoken  or 
written ; — ^whe- 
ther the  publi- 
cation of  written 
words  does, 
qucre. 

[•80] 


priodple  ufoa  whicb  this  is  founded  u 
tflb  obvioas  to  need  miich  enlargement 
Hie  king  is  oonadcred  as  the  head  of 
iSke  body  politic,  and  the  members  of 
that  body  are  ooandered  as  miited  and 
kept  tosether  by  a  political  union  with 
him  and  with  each  other.  His  life 
cannot,  in  the  ordinary  course  of  things, 
be  taken  away  by  treMonable  practices, 
widnMit  involving  a  whole  nation  in 
Uood  and  confusion ;  consequently 
every  stroke  levelled  at  his  person  is,  in 
the  ordinary  course  of  things,  levelled 
at  the  public  tranquillity.  The  law, 
therefore,  tcndereth  the  safety  of  the 
king  with  an  anxious  concern,  and,  if  I 
Boay  use  the  exprrasion,  with  a  concern 
bordering  upon  jealousy.  It  consi- 
dereth  the  wicked  imaginations  of  the 
heart  in  the  same  degree  of  guilt  as  if 
carried  into  actual  execution  from  the 
moment  measures  aj^pear  to  have  been 
taken  to  render  them  effeetual.  And, 
therefore,  if  conspirators  meet  and  con- 
sult how  to  kill  the  king,  though  they 
do  not  then  fall  upon  any  scheme  for 
that  purpose,  this  is  an  overt  act  of 
eompaHittg  his  death;  and  so  are  all 
means  made  use  of,  be  it  advice,  per- 
snasioa,  or  command,  to  incite  or  en- 
ooonge  others  to  commit  the  fact,  or 
join  in  the  attempt;  and  every  person 
who  but  assentcth  to  any  overtures  for 
that  purpose  will  be  involved  in  the 
gnilL 
The  care  the  law  hath  taken  for  the 


personal  safety  of  the  king  is  not  con- 
fined to  actions  or  attempts  of  the  more 
flagitious  kind,  to  assassination  or 
poison,  or  other  attempts  directly  and 
immediately  aiming  at  his  life.  It  is 
extended  to  every  thing  wilfully  and 
deliberately  done  or  attempted, 
whereby  his  life  may  be  endangered. 
And,  therefore,  the  entering  into  mea- 
sures for  deposing  or  imprisoning  him, 
or  to  get  his  person  into  the  power  of 
the  conspirators,  these  ofiences  are 
overt  acts  of  treason  within  this  branch 
of  the  statute.  For  experience  has 
shewn  that  between  the  prisons  and  the 
graves  of  princes  the  distance  is  very 
small;  Post  194. 

This  was  the  speoics  of  treason  with 
which  the  state  prisoners  were  charged, 
who  were  tried  in  1794.  And  the 
question,  as  stated  by  the  court  for  the 
jury  to  try,  was.  Whether  their  mea- 
sures had  been  entered  into  with  an 
intent  to  subvert  the  monarchy  and  to 
depose  the  king?  See  Hardy's  trial 
— Ch. 

(7)  There  was  even  a  refinement 
and  degree  of  subtlety  in  the  cruelty 
of  that  case,  for  he  wished  it,  horns 
and  all,  in  the  belly  of  him  who  coun- 
selled the  king  to  kill  it ;  and  as  the 
king  killed  it  of  his  own  accord,  or  was 
his  own  counsellor,  it  was  hold  to  be  a 
treasonable  wish  against  the  king  him- 
self    I  Hal.  P.  C.  115— Ch. 
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ftor^  latter  judgment  (a$).  But  it  now  seems  clearly  to  be 
agreed»  thaty  by  the  common  law  and  the  statute  of  £df 
yted  IIL  words  spokm  amount  only  to  a  high  mtsdemesnoTi 
and  no  treason.  For  they  may  be  spoken  in  heat,  without 
any  intention,  or  be  mistaken,  perverted,  or  misremembered 
by  the  hearers ;  their  meaning  depends  always  on  their  con^ 
nexion  with  other  words,  and  things;  they  may  signify  dif- 
ferently even  according  to  the  tone  of  voice  with  which  they 
are  delivered ;  and  sometimes  silence  itself  is  more  expressive 
than  any  discourse.  As  therefore  there  can  be  nothing  more 
equivocal  and  ambiguous  than  words,  it  would  indeed  be  un- 
reasonable to  make  them  amount  to  high  treason.  And 
accordingly  in  4  Car.  I.  on  a  reference  to  all  the  judges,  con- 
cerning some  very  atrocious  words  spoken  by  one  Pyne,  they 
certified  to  the  king,  ^'  that  though  the  words  were  as  wicked 
as  might  be,  yet  they  were  no  treason :  for,  unless  it  be  by 
some  particular  statute,  no  words  will  be  treason  (y)  (8)."  If 
the  words  be  set  down  in  writing,  it  argues  more  deliberate 
intention ;  and  it  has  been  held  that  writing  is  an  overt  act 
g£  treason ;  for  scribere  est  agere.  But  even  in  this  case  the 
bare  words  are  not  the  treason,  but  the  deliberate  act  of  wri** 
ting  them.  And  such  writing,  though  unpublished,  has  in 
some  arbitrary  reigns  convicted  its  author  of  treason :  parti- 
cularly in  the  cases  of  one  Peachum,  a  clergyman,  for  trea- 
sonable passages  in  a  sermon  never  preached  (z) ;  and  of 
Algernon  Sydney,  for  some  papers  found  in  his  closet ;  which 
had  they  been  pldnly  relative  to  any  previous  formed  design 
of  dethroning  or  murdering  the  king,  might  doubtless  have 
[♦81  ]  been  properly  read  in  evidence  as  overt  ♦acts  of  that  treason, 
which  was  specially  laid  in  the  indictment  (a).  But  being 
merely  speculative,  without  any  intention,  so  far  as  appeared, 

(x)  1  Hal.  P,  C.  11^  («)  Cro.  Car.  125. 

iy)  Cro.  Car.'  125.  (a)  Poster,  196. 


(8)  This  subject  is  fully  and  ably  intent  of  such  consultation,  meeting,  or 

discussed  by  Mr.  J.  Poster,  who  main-  act ;   and  he  concludes,  that   "  loose 

tains  that  words  alone  cannot  amount  words  not  relative  to  facts,  are  at  the 

to  an  overt  act  of  treason ;  but  if  they  worst  no  more  than  bare  indications  of 

are  attended  or  followed  by  a  consul-  the  malignity  of  the  heart."     Post. 

tation,  meeting,  or  any  act,  then  they  202;  ct  seq Cu. 

will  be  evidence,  or  a  confession  of  the 
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of  nnkidg  any  public  use  of  them,  the  ccmvicting  th^  authors 
qE  treason  upon  such  an  insuffieient  foundation  has  been  uni^ 
veraaUy .  diMpproved.      Peachum  was  therefore  pardoned  t 
and  though  Sydney  indeed  was  executed,  yet  it  was  to  the 
general  discontent  of  the   nation;   and  his  attainder  was 
afterwards  reversed  by  parliament.     There  was  then  no  man* 
ner  of  doubt,  but  that  the  publication  of  such  a  treasonable 
writing  was  a  sufficient  overt  act  of  treason  at  the  common 
law  {b) ;  though  of  late  even  that  has  been  questioned  (9). 
V  2.  The  second  species  of  treason  is,  "  if  a  man  do  violate  JinpJ^li!'*' 
the  king's  companion,  or  the  king's  eldest  daughter  unmar-  Saa«!iit^,^1^ttle 
ried,  or  the  wife  of  the  king's  eldest  son  and  heir."    By  the  J'i«  ^'p^^tT* 
king's  companion  is  meant  his  wife ;  and  by  violation  is  un-  5J5£S^2nt 
derstood  carnal  knowledge,  as  well  without  force,  as  with  it:  SS^*bSSi^ 
and  this  is  high  treason  in  both  parties,  if  both  be  consent^  ^•J^'^^**^ 
ing ;  as  some  of  the  wives  of  Henry  the  eighth  by  fatal  ex-  JS^Swrt^n^ 
perience  evinced.      The  plain  intention  of  this  law  is  to  "*•  crown. 
guard  the  blood  royal  from  any  suspicion  of  bastardy,  whereby 
the  succession  to  the  crown  might  be  rendered  dubious :  and 
dierefere,  when  this  reason  ceases,  the  law  ceases  with  it ;  for 
to  violate  a  queen  or  princess  dowager  is  held  to  be  no  trea- 
son (c)  (10) :  in  like  manner  as,  by  the  feodal  law,  it  was  a 
felony  and  attended  with  a  forfeiture  of  the  fief,  if  the  vassal 
vitiated  the  wife  or  daughter  of  his  lord  (cQ ;  but  not  so,  if  he 
only  vitiated  his  widow  {e). 


(6)  1  HaL  P.  C.  lia    1  Hawk 
(r)  3  lost.  9. 


(d)  Feud.  1.  1,  t,  5. 
(0  Ibid.  t.  21. 


(9)  It  appears  that  letters  found  in 
the  ponesaion  of  a  person  indicted  for 
high  treason,  where  they  are  prored 
to  be  in  the  prisoner's  handwriting, 
maj  be  read  as  evidence  to  substantiate 
an  ofTert  act  of  rebellion.  6  St.  Tr. 
63;  Hawk.  b.  2,  c.  46,  §  55;  1  Chit 
C.  L.  584.  Intercepted  letters  to 
commnnicate  treasonable  intelligence 
to  an  enemy,  may  be  read  in  evidence 
as  overt  acts  of  the  treason  respectively 
charged  upon  them.  6  St  Tr.  279; 
4Buni,650;  Hawk.  b.  2.  c  46,  §  56. 
.  (10)  But  the  instances  specified  in 
the  statute  do  not  prove  much  con- 


sistency in  the  application  of  this  rea- 
son; for  there  is  no  protection  given 
to  the  wives  of  the  younger  sons  of  the 
king,  though  their  issue  must  inherit 
the  crown  before  the  issue  of  the  king's 
eldest  daughter,  and  her  chastity  is 
only  inviolable  before  marriage,  whilst 
her  children  would  be  clearly  illegiti- 
mate. 

Before  the  25  Edw.  III.  it  was  held 
to  be  high  treason  not  only  to  violate 
the  wife  and  daughters  of  the  king, 
but  also  the  nurses  of  his  children, 
let  nor  ices  de  lour  cnfantz.  Britt.  c. 
8 Ch. 
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IgiSS^'^E  3.  The  third  species  of  treason  is,  "  if  a  man  do  levy  war 
!|g^,J^^^^  against  our  lord  the  king  in  his  realm."  And  this  may  be 
^JJlSJi**  ?'  ^^^^  ^y  ^"^  arms,  not  only  to  dethrone  the  king,  but  un^ 
jj«^co^2*jwTder  pretence  to  reform  religion^  or  the  laws,  or  to  remove 
"wi  wSd"**f  ^^^  counsellors,  or  other  grievances  whether  real  or  preten- 
trcMon.  ded(/)  (11).     For  the  law  does  not,  neither  can  it,  permit 

1*82  ]  ^any  private  man,  or  set  of  men,  to  interfere  forcibly  in  mat- 
ters of  such  high  importance ;  especially  as  it  has  established 
a  sufficient  power,  for  these  purposes,  in  the  high  court  of 
parliament :  neither  does  the  constitution  justify  any  private 
or  particular  resistance  for  private  or  particular  grievances ; 
though  in  cases  of  national  oppression  the  nation  has  very 
justifiably  risen  as  one  man,  to  vindicate  the  original  contract 
subsisting  between  the  king  and  his  people.  To  resist  the 
king's  forces  by  defending  a  castle  against  them,  is  a  levying 
of  war :  and  so  is  an  insurrection  ¥rith  an  avowed  design  to 
pull  down  all  inclosures,  all  brothels,  and  the  like ;  the  uni- 
versality of  the  design  making  it  a  rebellion  against  the 
state,  an  usurpation  of  the  powers  of  government,  and  an  in^ 
solent  invasion  of  the  king's  authority  (^).  But  a  tumult 
with  a  view  to  pull  down  a  particular  house,  or  lay  open  a 
particular  inclosure,  amounts  at  most  to  a  riot;  this  being  no 
general  defiance  of  public  government.  So,  if  two  subjects 
quarrel  and  levy  war  against  each  other,  (in  that  spirit  of  pri- 
vate war,  which  prevailed  all  over  Europe  {h)  in  the  early 
feodal  times,)  it  is  only  a  great  riot  and  contempt,  and  no 
treason.  Thus  it  happened  between  the  earls  of  Hereford 
and  Gloucester  in  ^  Edw.  I.  who  raised  each  a  little  army, 
and  committed  outrages  upon  each  other's  lands,  burning 
houses,  attended  with  the  loss  of  many  lives :  yet  this  was 
held  to  be  no  high  treason,  but  only  a  great  misdemesnor  («). 
A  bare  conspiracy  to  levy  war  does  not  amount  to  this  spe- 
cies of  treason ;  but,  if  particularly  pointed  at  the  person  of 
the  king  or  his  government,  it  falls  within  tlie  first,  of  com- 
passing or  imagining  the  king's  death  (j). 

(/)  1  Hawk.  P.  C.  37.  (i)  1  Hal.  P.  C.  136. 

ig)  1  Hal.  P.  C.  132.  0)  3  Inst.  9;    Foster,  211,  213. 

Ih)  Robertson,  Cha.  V.  i.  45,  286. 

(11)  Lord  Mansfield  declared,  upon  and  violence,  to  force  the  repeal  of  a 

the  trial  of  Lord  George  Gordon,  that  law,  was  a  levying  war  against  the 

it  was  the  unanimous  opinion  of  the  king,    and    high    treason.        Doug, 

court,  that  an  attempt,  by  intimidation  570.— Ch* 
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4.  ^  If  a  Mn  be  adherent  to  the  Iring's  enemies  in  his  ^^  ^^.^ « 
reabiy  giving  lo  them  aid  and  comibrt  in  the  realm,  or  else-  m^^^p^ved 
wtwre,"  he  is  ako  declared  guilty  of  high  treason.    This  i^^SdiTSJfi, 
mitt  likewise  be  proved  by  some  overt  act,  as  by  giving  them  «>«ni7. 
(12)9  by  sending  them  provisions,  by  selling  them 
by    treacherously  surrendering    a    fortress,    or  the 
*like  (i)»    By  enemies  are  here  understood  the  subjects  of     [^83  ] 
fixmgn  powers  with  whom  we  are  at  open  war.  As  to  foreign 
{urates  or  robbers,  who  may  happen  to  invade  our  coasts, 
vrithout  any  open  hostilities  between  their  nation  and  our 
own^  and  without  any  commission  from  any  prince  or  state 
at  enmity  with  the  crown  of  Cnreat  Britain,  the  giving  them 
any  assistance  is  also  clearly  treason ;  either  in  the  light  of 
adhering  to  the  public  enemies  of  the  king  and  kingdom  (Q, 
or  else  in  that  of  levjring  war  against  his  majesty.     And, 
most  in£sputably,  the  same  acts  of  adherence  or  aid,  which, 
when  applied  to  foreign  enemies,  will  constitute  treason  un- 
der this  branch  of  the  statute,  will,  when  afforded  to  our  own 
fellow-subjects  in  actual  rebellion  at  home,  amount  to  high 
treason  under  the  description  of  levying  war  against  the 
king  (ill).     But  to  relieve  a  rebel,  fled  out  of  the  kingdom, 
is  no  treason :  for  the  statute  is  taken  strictly,  and  a  rebel 
is  not  an  enemy ;  an  enemy  being  always  the  subject  of  some 
foreign  prince,  and  one  who  owes  no  allegiance  to  the  crown 
of  England  (n).     And  if  a  person  be  under  circumstances  of 
actual  force  and   constraint,  through  a    well-grounded  ap« 
prehension  of  injury  to  his  life  or  person,  this  fear  or  com- 
pulsion will  excuse  his  even  joining  with  either  rebels  or 
enemies  in  the  kingdom,  provided  he  leaves  them  whenever 
be  hath  a  safe  opportunity  (0). 


(ilc)  8  Inst.  10. 
(0  Foster,  219. 
(•»)  Ibid.  216. 


(n)  1  Hawk.  P.  C.  38. 
(o)  Foster,  216. 


(12)  Sendiiig  intelligence  to  the 
enemy  of  the  destinations  and  designs 
of  this  kingdom,  in  order  to  assist  them 
in  their  operations  against  us,  or  in 
defence  of  themselves,  is  high  treason, 
although  such  correspondence  should 
be  intefcepted.  Dr,  Henley*t  cate, 
1  Burr.  650. 

The  same  doctrine  was  held  by 
Lord  Kenyon  and  the  court  in  the 


case  of  WiUiam  Stone,  who  was  tried 
at  the  bar  of  the  court  of  King*s  Bench 
in  Hilary  term  1796.  In  that  case  it 
was  held,  that  sending  a  paper  to  the 
enemy,  though  it  was  afterwards  inter- 
cepted, containing  advice  not  to  invade 
this  country,  if  sent  with  the  intention 
of  assisting  their  councils  in  their  con- 
duct and  in  the  prosecution  of  the  war, 
was  high  treason.  6  T.  R.  527 Ch. 
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6.  CoanlerfBlt* 
ing  the  killc^l 
money,  tn  ua- 
portlng  coan- 
teifeit  money. 


HIGH  mSASON. 

5.  *'If  a  man  counterfeit  the  king's  great  or  privy  seal/' 
this  is  also  high  treason.  But  if  a  man  takes  wax  bearing 
the. impression  of  the  great  seal  off  from  ooe  patent,  and  fixes 
it  to  another,  this  is  held  to  be  only  an  abuse  of  the  seal,  and 
not  a  counterfeiting  of  it:  as  was  the  case  of  a  certain  chap* 
lain,  who  in  such  manner  framed  a  dispensation  for  noniesi* 
dence.  But  the  knavish  artifice  of  a  lawyer  much  exceeded 
this  of  the  divine.  One  of  the  clerks  in  chancery  glewed 
together  two  pieces  of  parchment :  on  the  uppermost  of 
which  he  wrote  a  patent,  to  which  he  regularly  obtained  the 
great  seal,  the  label  going  through  both  the  skins.  He  ^then 
dissolved  the  cement ;  and  taking  off  the  written  patent,  on 
the  blank  skin  wrote  afi^esh  patent,  of  a  different  import  from 
the  former,  and  published  it  as  true.  This  was  held  no 
counterfeiting  of  the  great  seal,  but  only  a  great  misprision  x 
and  Sir  Edward  Coke  (p)  mentions  it  with  some  indignation, 
that  the  party  was  living  at  that  day. 

6.  The  sixth  species  of  treason  under  this  statute,  is  "  if  a 
man  counterfeit  the  king's  money ;  and  if  a  man  bring  false 
money  into  the  realm  counterfeit  to  the  money  of  England, 
knowing  the  money  to  be  false,  to  merchandize  and  make 
payment  withal."  As  to  the  first  branch,  counterfeiting  the 
king  s  money :  this  is  treason,  whether  the  false  money  be 
uttered  in  payment  or  not.  Also  if  the  king's  own  minters 
alter  the  standard  or  alloy  established  by  law,  it  is  treason. 
But  gold  and  silver  money  only  are  held  to  be  within  the 
statute  (q).  With  regard  likewise  to  the  second  branch,  im^ 
porting  foreign  counterfeit  money,  in  order  to  utter  it  here; 
ii  is  held  that  uttering  it,  without  importing  it,  is  not  within 
the  statute  (r).     But  of  this  we. shall  presently  say  more  (13). 


(p)  3  Inst.  16.  (q)  1  Hawk.  P.  C.  42. 


(r)  Ibid.  43. 


(13)  The  statute  25  Edw.  III.  c.  2, 
10  ikr  as  relates  to  the  ooiii  of'  the  realm, 
and  all  other  statutes  relatiiig  thereto, 
aM  repealed  by  the  statute  2  W.  IV. 
c.  24,  which  reduces  the  treason  first 
raeationed  above  to  a  felony.  The 
new  statiae  does  not  howgiver,  alter 
the  laws  relating  to  foreign  com, 
nor  does  it  extend  to  any  part  of  his 
Majesty's  doninions  out  of  the  ntailed 
kingdom,  except  as  to  offmces  com* 


mitted  within  the  jurisdiction  of  the 
admiralty,  with  respect  to  which 
section  20,  enacts,  that  where  of- 
fences punishable  under  this  act  shall 
be  committed  within  the  jurisdiction  of 
the  admiralty,  the  same  shall  be  dealt 
with,  inquired  into;  tried,  and  d^er- 
mined  in  the  same  nuinncr  as  any  other 
oflence  committed  within  that  JYiris- 
diction.     And  see  pbU  ^  et  scq. 
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7.  The  kfll  species  of  treason  ascertained  by  this  statute^  kJ^^Sr^i 
is  ^  if  a  man  slay  the  diancellor,  treasurer,  or  the  kinfi^'s  jus-  lor.  treMorer. 

^1  11  x^  ^  ...  .        .    or  Justices,  in 

Ucaea  of  the  one  bench  or  the  other^  justices  m  eyre,  or  justi-  the  ezecuuoa  of 

ees  of  assise,  and  all  other  justices  assigned  to  hear  and  de-  There  must  be 

tennine,  being  in  their  places  doing  their  offices/    These 

hi^  aaagistratesy  as  they  represent  the  king's  majesty  during 

the  execution  of  their  offices,  are  therefore  for  the  time 

equally   regarded  by  the  law.      But  this   statute  extends 

only  to  the  actual  killing  of  them,  and  not  to  wounding,  or 

a  bare  attempt  to  kill  them.     It  extends  also  only  to  the 

officers  therein  specified ;  and  therefore  the  barons  of  the 

exchequefj  as  -such,  are  not  within   the  protection  of  this 

act  (f) :  but  the  lord  keeper  or  commissioners  of  the  great 

seal  now  seem  to  be  within  it,  by  virtue  of  the  statutes 

5  Elis.  c.  18,  and  1  W.  and  M.  c  21  (14). 

^Tfans  carefiil  was  die  legislature,  in  the  reign  of  Edward  now^M^rcST^ 
the  third,  to  specify  and  reduce  to  a  certainty  the  vague  no-  ^S^ll^jtwe"' 
tions  of  treason,  that  had  formerly  prevailed  in  our  courts,  ^'^^k  -i 
But  the  act  does  not  stop  here,  but  goes  on.  *^  Because 
other  like  cases  of  treason  may  happen  in  time  to  come, 
which  cannot  be  thought  of  nor  declared  at  present,  it  is' 
accorded,  that  if  any  other  case  supposed  to  be  treason, 
which  is  not  above  specified,  doth  happen  before  any  judge ; 
the  judge  shall  tarry  without  going  to  judgment  of  the  trea- 
son, till  the  cause  be  shewed  and  declared  before  the  king 
and  his  parliament,  whether  it  ought  to  be  judged  treason, 
or  other  felony.*'  Sir  Matthew  Hale  (/)  is  very  high  in  his 
eacomiuros  on  the  great  wisdom  and  care  of  the  parliament, 
in  thus  keeping  judges  within  the  proper  bounds  and  limits 
of  this  act,  by  not  suffering  them  to  run  out,  upon  their  own 
opinions,  into  constructive   treasons,  though   in  cases  that 


(0  1  HaL  p.  C.231. 


(0  Hal.  P.  C.  259. 


(14)  By  the  tUtute  7  Ann,  c  21, 
it  «  made  h^b  treaaoa  to  flay  any  of 
the  lord^  of  aessipn,  or  lords  of  justi- 
Giary,  sitting  in  jiidgi«ent ;  or  to  coun- 
terfeit the  king>  seals  appointed  by 
the  aot  of  unioiu  This  statute,  7  Ann, 
c,  21,  has  also  enacted  that  the  crimes 
of  h^^  trMfldi  end  misprison  of  trea- 
son SuH  be  exactly  the  same  in  £ng«- 
hud  add  SooCltnd ;  and  that  no  acts  in 


Scotland,  except  those  above  specified, 
shall  be  construed  high  treason  in 
Scotland,  which  is  not  high  treason 
in  England. 

And  all  persons  prosecuted  in  Scot- 
land for  high  tieason,  or  misprison  of  * 
treason,  shall  be  tried  by  a  jury,  and 
in  the  same  manner  as  if  they  had 
been  prosecuted  for  the  same  crime  in 
England. — Ch. 
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OfliBncesofthi* 
kind  hare  been 
upon  the  wturie 
increased,  since 
the  reign  of 
Edward  the 
third. 


seem  to  them  to  have  a  like  parity  of  reason ;  but  reserving 
them  to  the  decision  of  parliament.  This  is  a  great  security 
to  the  publici  the  judges,  and  even  this  sacred  act  itself;  and 
leaves  a  weighty  memenio  to  judges  to  be  careful  and  not 
overhasty  in  letting  in  treasons  by  construction  or  interpre- 
tation, especially  in  new  cases  that  have  not  been  resolved 
and  settled.  2.  He  observes,  that  as  the  authoritative  deci- 
sion of  these  ciMiis  amissi  is  reserved  to  the  king  and  pariia- 
ment,  the  most  regular  way  to  do  it  is  by  a  new  declarative 
act :  and  therefore  the  opinion  of  any  one  or  of  both  houses, 
though  of  very  respectable  weight,  is  not  that  solemn  decla- 
ration referred  to  by  this  act,  as  the  only  criterion  for  judging 
of  iuture  treasons. 

In  consequence  of  this  power,  not  indeed  originally  granted 
by  the  statute  of  Edward  III.  but  constitutionally  inherent 
in  every  subsequent  parliament,  which  cannot  be  abridged  of 
any  rights  by  the  act  of  a  precedent  one,  the  legislature  was 
extremely  liberal  in  declaring  new  treasons  in  the  unfortunate 
reign  of  king  Richard  the  second ;  as  particularly,  the  killing 
of  an  ambassador  was  made  so :  *which  seems  to  be  founded 
upon  better  reason  than  the  multitude  of  other  points,  that 
were  then  strained  up  to  this  high  offence ;  the  most  arbitrary 
and  absurd  of  all  which  was  by  the  statute  21  Ric.  II.  c.  S, 
which  made  the  bare  purpose  and  intent  of  killing  or  depo- 
sing the  king,  vrithout  any  overt  act  to  demonstrate  it,  high 
treason.  And  yet  so  litde  effect  have  over  violent  laws  to 
prevent  any  crime,  that  within  two  years  afterwards  this  very 
prince  was  both  deposed  and  murdered.  And  in  the  first 
year  of  his  successor's  reign,  an  act  was  passed  (««),  reciting, 
^  that  no  man  knew  how  he  ought  to  behave  himself,  to  do, 
speak,  or  say,  for  doubt  of  such  pains  of  treason :  and  there- 
fore it  was  accorded,  that  in  no  time  to  come  any  treason 
be  judged,  otherwise  than  was  ordained  by  the  statute  of  king 
Edward  the  third."  This  at  once  swept  away  the  whole  load 
of  extravagant  treasons  introduced  in  the  time  of  Richard 
the  second. 

But  afterwards,  between  the  reign  of  Henry  the  fourth  and 
queen  Mary,  and  particularly  in  the  bloody  reign  of  Henry 
the  eighth,  the  spirit  of  inventing  new  and  strange  treasons 
was  revived :  among  which  we  may  reckon  the  offences  of 


<u)  Sc«t.  1  Hen.  IV.  c.  10. 
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clipping  money ;  breaking  prison  or  rescuej  when  the  pri- 
soner is  commiUed  for  treason;  burning  houses  to  extort 
money;  stealing  cattle  by  Welshmen;  counterfeiting  foreign 
coin;  wilfiil  poisoning ;  execrations  against  the  king;  calling 
him  opprotnona  names  by  public  writing ;  counterfeiting  the 
agn  manual  or  signet;  refusing  to  abjure  the  pope ;  deflower- 
ing or  marrying,  without  the  royal  licence,  any  of  the  king's 
children,  sisters,  aunts,  nephews,  or  nieces ;  bare  solicitation 
of  the  chastity  of  the  queen  or  princess,  or  advances  made  by 
themselyes ;  marrying  with  the  king,  by  a  woman  not  a  vir- 
gin, without  previously  discovering  to  him  such  her  unchaste 
life  ;  judging  or  believi$ig,  manifested  by  any  overt  act,  the 
king  to  have  been  lawfully  married  to  Anne  of  Cleve ;  dero- 
gating from  the  king's  royal  style  and  title ;  impugning  his 
supremacy;  and  assembling  riotously  to  the  *number  of  [*87  ] 
twelve,  and  not  dispersing  upon  proclamation:  all  which 
new-fengled  treasons  were  totally  abrogated  by  the  statute 
1  Mar.  c  1,  which  once  more  reduced  all  treasons  to  the  stan- 
dard of  the  statute  185  Edw.  IIL  Since  which  time,  though 
the  legislature  has  been  more  cautious  in  creating  new 
offences  of  this  kind,  yet  the  number  is  very  considerably  in- 
creased, as  we  shall  find  upon  a  short  review  (15). 

These  new  treasons,  created  since  the  statute  1  Mar.  c.  1,  Three  kinds  or 

new  tresflons 

and  not  comprehended  under  the  description  of  statute  S5  »» stm  mure. 
Edw.  III.  I  shall  comprise  under  three  heads.     1»  Such  as 
relate  to  papists.    S.  Such  as  relate  to  falsifjdng  the  coin  or 
other  royal  signatures.  S.  Such  as  are  created  for  the  security 
of  the  protestant  succession  in  the  house  of  Hanover. 

L  The  first  species,  relating  to  papists^  was  considered  in  whlL'^S^niai 
a  preceding  chapter,  among  the  penalties  incurred  by  that  2ISS^2,^r»i 
branch  of  nonconformists  to  the  national  church ;  wherein  we  °^^  *^' 
have  only  to  remember,  that  by  statute  5  Eliz.  c  1,  to  defend 
the  pope's  jurisdiction  in  this  realm  is,  for  the  first  time,  a 
heavy   misdemesnor^  and,  if  the  offence  be  repeated,  it  is 
high  treason.    Also  by  statute  27  Eliz.  c  S,  if  any  popish 
priest,  bom  in  the  dominions  of  the  crown  of  England,  shall 
come  over  hither  from  beyond  the  seas,  unless  driven  by 


(15)  Tlie  1  Mar.  c  1,  was  only  a     portant  statute;  viz.  1  Ed.  VI.  c.  12. 
coBinnatiQO  ao  fiur  of  a  much  more  im-     — Ch. 
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S.  To  ttie  coin- 
Afe,  oroUier 
KlffiiatorM  of 
thekliif. 


moB  trsasok; 

stress  of  weather  (tn),  and  departing  in  a  reaaomble  time  (j?); 
or  shall  tarry  h«re  three  days  withoiU  conforming  to  ike 
churchy  and  taking  the  oaths ;  he  is  guilty  of  high  treason. 
Andt  by  statute  3  Jac  I.  c.  4,  if  any  natural4>om  subject  be 
withdrawn  from  his  allegiance^  and  reconciled  to  the  pope  or 
see  of  Rome,  or  any  other  prince  or  state,  both  he  and  M 
such  as  procure  such  reconciliation  shall  incur  the  guilt  of 
high  treason.  These  were  mentioned  under  the  .  division 
before  referred  to,  as  spiritual  offences,  and  I  now  repeat 
them  as  temporal  ones  also;  the  reason  of  distinguishing 
these  overt  acts  of  popery  from  all  others,  by  setting  the  mark 
of  high  treason  upon  them,  being  certainly  on  a  civil,  and  not 
on  a  religious,  account*  For  every  popish  priest  of  course 
renounces  his  allegiance  to  his  ^temporal  sovereign  upon 
taking  orders  :  that  being  inconsistent  with  his  new  engage- 
ments of  canonical  obedience  to  the  pope :  and  the  same  may 
be  said  of  an  obstinate  defence  of  his  authority  here,  or  a  for- 
mal reconciliation  to  the  see  of  Rome,  which  the  statute  con->> 
strues  to  be  a  withdrawing  from  one*s  natural  allegiance ;  and 
therefore,  besides  being  reconciled  ''to  the  pope,"  it  also 
adds  **  or  any  other  prince  or  state.*' 

2.  With  regard  to  treasons  relative  to  the  coin  or  other 
royal  signatures,  we  may  recollect  that  the  only  two  ofiences 
respecting  the  coinage,  which  are  made  treason  by  the  statute 
25  Edw.  III.  are  the  actual  counterfeiting  the  gold  and  silver 
coin  of  this  kingdom ;  or  the  importing  such  counterfeit  money 
with  intent  to  utter  it,  knowing  it  to  be  false  (16).     But  these 

(w)  ^  T.  Raym.  S77.  (x)  Lttch.  L 


(16)  We  have  already  seen,  anu  84^ 
n.  (Id),  that  tlie  offence  of  counterfeit- 
ing the  gold  or  lilver  coin  of  the  realm 
it  no  longer  treason,  but  a  felony  only. 
This  waa  effected  by  the  statute  2  W. 
IV.  o.  34^  whidi  makes  so  many  and 
important  alterations  in  this  branch  of 
the  law,  that  it  seems  desirable  to  no- 
tioa  its  prorisions  somewhat  at  length : 

By  sect,  S,  falsely  making  or  coun- 
terfeiting any  coin  resembling,  or  in- 
tended to  pass  for,  any  of  ^e  king's 
onvreat  gold  or  silver  ooin,  is  felony, 
punishable  with  transportation  for  lifo, 
or  for  seren  years,  or  by  imprisonment 
for  not  more  than  four  years. 


The  king*8  current  gold  or  silver 
coin,  is,  by  sect.  21,  to  be  deemed  to 
include  and  denote  any  gold  or  silver 
coin  coined  in  any  of  his  Mijes^'s 
mints,  and  lawfully  current  in  any  part 
of  his  Mijesty*8  dominions,  within  the 
united  kii^om  and  otherwise.  Such 
coin  wiU  continiie  current  until  recalled, 
other  by  the  king's  proclamatHm  or  by 
act  of  parliament;  1  Hale,212;  1  East, 
P.  C.  148;  though  long  disuse  may 
be  evidenoe  finom  which  to  presume 
such  recall;  1  East,  P.  C.  149.  The 
oftnoe  of  counterfoting  coin  has  been 
seldom  established  by  direct  and  posi- 
tifa evidence;  circninitantial  evidence. 


mOB  ^EfiAiON. 


not  being  fiMUoid  cufficieDt  to  reslraiii  the  evil  practice  of  coiners 
vid  false  mooeyers,  other  statutes  have  been  since  made 
for  thaft  purpose.    The  crime  itself  is  made  a  species  of  high 
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•bell  ••  iBigIrt  fairl  J  wamnt  a  Jury  ia 
ppftumi^t  that  tbe  deCmdMit  chkcr 
QomitarfiBitedy  cr  canted  to  be  counter- 
feited, or  was  present  aiding  and  assist- 
ing in  ooanterfeiting,  was  always  held 
soBoflil  td  rapport  an  indictmettt  un- 
der the  repealed  statute  of  25  Ed.  IlL 
and  will,  it  is  presnmed,  be  held  su£S^ 
dent  stilL     So,  it  was  held  under  the 
old  law,  that  if  several  conspired  to 
ooenteifeit  the  king'ft  coin,  and  one  of 
then  antHally  <tid  so  in  pursuance  of 
the  conspiracy,  it  was  treason  in  all, 
and  they  might  be  indicted  for  coun- 
tttfriting  the  king*k  coin  generally; 
1  Hsle^  214     A  variance  between  Uie 
indictmeat  and  evidence,  as    to  the 
mmber  of  pieces  of  coin  alleged  to  be 
counterfeited,  is  immaterial ;  but  a  vari- 
ance as  to  tiie  denomination  of  such 
coin  would  be  fiital;  Archb.  Cr.  PL 
2Sl     The  counterfeit  coin  must  have 
such  a  resemblance  to  the  real,  that  it 
would  be  likely  to  be  received  as  ge- 
nuine by  persons  using  ordinary  cau- 
tion in  taking  money ;  Ibid.     In  Var^ 
l«^i  cose,  2  W.  Bl.  882,  tho  defendant 
had  oounterleited  a  half  guinea  upon  a 
piece  of  gold  previously  hammered, 
hut  it  was  not  round,  nor  would  it  pass 
in  the  condition  it  then  was ;  and  the 
judges  held  the  offence  incomplete: 
however,  by  the  new  statute,  sect.  3, 
the  offence  diall  be  deemed  complete, 
th<Miglrdie  com  counterfeited  shall  not 
be  bl  aft  state  to  be  uttered.  A  trifling 
variance  from  the  real  coin,  in  the  in- 
scription, &e.  will  not  take  a  case  out 
of  the  statute ;    nor  the  fart  of  the 
cMinterfint  co&o  being  made  of  a  differ- 
ent metal  ihnn  the  real,  if  washed  or 
celoored  so  as  to  resemble  it;  1  Hale, 
21&     Where  the  counterfeit  coin  was 
made   to  resemble  the   smooth-worn 
shilEbigs  then  in   circulation,  without 
any  fanpresskm  whatever  upon  them, 
the  case  was  held  to  be  within  the  old 
statute;  WiUoH^i  ctue,  I  Leach,  2B5; 
VOL.   IV. 


WeMi't  c«M,  1  East,  P.  C.  ie4w  By 
sect  17,  any  credible  witness  may 
prove  the  hct  of  the  coin  being  coun- 
terfeit. 

By  sect.  4,  gilding,  silvering,  colour- 
ing, or  vrashing  any  counterfeit  coin,  or 
filing,  or  in  any  manner  altering,  any 
lawful  coin,  is  felony,  punishable  in 
like  manner  as  the  offences  mentioned 
insect.  S. 

Preparing  blanks  of  sudi  materials 
as,  when  rubbed,  will  make  them  re- 
semble the  real  coin,  was  held  to  be  a 
colouring  within  the  repealed  statute 
8  &  9  W.  III.  c.  26,  before  the  resem- 
blance has  been  produced  by  such  fHo- 
tion;  Rexv.  Case,  1  East,  P.  C.  1S5; 
1  Leach,  154,  n.  So,  bringing  to  the 
surface  the  latent  silver  in  a  blank  of 
mixed  metal,  by  dipping  it  in  aquafor- 
tis, was  held  to  be  a  colouring  within 
the  same  statute ;  Rex  v.  Lavey,  1  East, 
P.  C.  166;  1  Leach,  140;  and  see 
Rex  V.  Harris,  1  Leach,  IS5.  These 
decisions  seem  equally  applicable  to  the 
present  statute. 

By  sect.  5,  impairing,  diminishing, 
or  lightening  the  current  gold  or  silver 
coin,  with  intent  to  make  the  coin  so 
impured,  &c.  pass  for  the  king's  cur- 
rent gold  or  silver  coin,  is  felony,  pu- 
nishable with  transportation  for  seven 
or  fourteen  years,  or  imprisonment  for 
not  more  than  four  years. 

By  sect  6,  buying,  selling,  recei\'ing, 
paying,  or  putting  off*,  or  offering  to 
buy,  &c.  counterfeit  coin  resembling  or 
intended  to  pass  for  the  current  gold  or 
silver  coin,  at  a  lower  value  than  ita 
denomination  hnports,  and  knowingly 
importing  counterfeit  coin,  resembling 
or  intended  to  pass  for  the  current  goki 
or  silver  coin,  are  felonies,  punishable 
with  transportation  for  life,  or  for  seven 
years,  or  imprisonment  for  not  more 
than  four  years. 

Under  the  repealed  statute8&  9  W. 
III.  c.  26,  where,  on  a  bargain  for  the 
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HIGH   TREASON* 

treason ;  as  being  a  breach  of  allegiance,  by  infringing  the 
king's  prerogative,  and  assuming  one  of  the  attributes  of  the 
sovereign,  to  whom  alone  it  belongs  to  set  the  value  and  de- 
nomination of  coin  made  at  home,  or  to  fix  the  currency  of 
foreign  money :  and  besides,  as  all  money  which  bears  the 
stamp  of  the  kingdom  is  sent  into  the  world  upon  the  public 
&ith,  as  containing  metal  of  a  particular  weight  and  standard, 
whoever  falsifies  this  is  an  offender  against  the  state,  by  con- 
tributing to  render  that  public  faith  suspected.  And  upon  the 
same  reasons,  by  a  law  of  the  emperor  Constantine  (y),  false 
coiners  were  declared  guilty  of  high  treason,  and  were  con- 
demned to  be  burnt  alive  :  as,  by  the  laws  of  Athens  (z),  all 
counterfeiters,  debasers,  and  diminishers  of  the  current  coin 
were  subjected  to  capital  punishment.  However,  it  must  be 
owned,  that  this  method  of  reasoning  is  a  little  overstrained : 
counterfeiting  or  debasing  the  coin  being  usually  practised, 
rather  for  the  sake  of  private  and  unlawful  lucre,  than  out  of 
any  disaffection  to  the  sovereign.  And  *therefore  both  this 
and  its  kindred  species  of  treason,  that  of  counterfeiting  the 
seals  of  the  crown  or  other  royal  signatures,  seem  better  de- 
nominated by  the  later  civilians  a  branch  of  the  crimen  falsi 
or  forgery,  in  which  they  are  followed  by  Glanvil  (a),  Brac- 
ton  (6),  and  Fleta  (c),  than  by  Constantine  and  our  Edward 


(y)  C.  9,24,2;    Cod.   Theod.   de 
falsa  moneta,  1.  9. 
(s)  Pott.  Ant.  b.  1,  c.  26. 


(a)  L.  14,  c.  7. 

(6)  L.  3,  c.  3,  §  I  &  2. 

(c)  L.  1,  c.  22. 


sale  of  counterfeit  money,  the  price  bad 
been  agreed  upon,  and  the  prisoner 
had  produced  the  coin,  but  the  com- 
plete  transfer  was  prevented  by  the 
appearance  of  police  officers,  it  was 
held  that  it  did  not  amount  to  a  putting 
off  within  the  meaning  of  the  Act ; 
Rex  V.  Woodridge,  1  Leach,  307;  1 
East,  P.  C.  179.  This  would  not  now 
be  the  case,  as  the  present  statute  in- 
cludes the  offering  to  put  off.  The 
putting  off  must  be  proved  as  laid.  An 
indictment  on  the  8  &  9  W.  IIL  stated 
that  five  counterfeit  shillings  were  paid 
and  put  off  for  two  shillings.  The 
proof  was  that  five  bad  shillings  were 
sold  for  half-a-crown.  It  was  held  that 
the  variance  was  fatal,  as  it  was  a  con- 
tract which  must  be  correctly  proved ; 
Rer  V.  JoifCf,  Car.  Cr.   L.  184.     But 


where  the  indictment  alleged  that  the 
prisoner  put  off  a  counterfeit  sove- 
reign and  three  counterfeit  shillings  for 
the  sum  of  five  shillings,  and  the  proof 
was,  that  the  prisoner  said  he  would  let 
the  witness  have  a  bad  sovereign  at  five 
shillings,  and  three  bad  shillings  at  one 
shilling,  and  the  witness  paid  for  them 
with  two  good  half  crowns,  it  was  held 
that  such  proof  supported  the  indict- 
ment; Rexv.  Hodges,  S  C.  &  P.  410. 
To  support  an  indictment  for  putting 
off  counterfeit  milled  money  within  the 
statute  8  &  9  W.  III.  it  has  been  held 
unnecessary  to  prove  that  the  counter- 
feit  money  was  milled;  Rex  ▼.  Bum- 
nifig,  1  East,  P.  C.  180;  2  Leach, 
021.  An  money  now  current  being 
milled,  the  word  **  milled  **  is  properly 
omitted  in  the  present  statute. 
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the  third,  a  species  at  the  crimen  kesa  majestatis  or  high 
treason.  For  this  confounds  the  distinction  and  proportion 
of  offences ;  and,  by  aiRxing  the  same  ideas  of  guilt  upon 
the  man  who  coins  a  leaden  groat  and  him  who  assassinates 
his  sovereign,  takes  off  from  that  horror  which  ought  to  at- 
tend the  very  mention  of  the  crime  of  high  treason,  and 
makes  it  more  fiuniliar  to  the  subject  Before  the  statute 
25  Edw.  III.  the  ofience  of  counterfeiting  the  coin  was  held 
to  be  only  a  species  of  petit  treason  (d) ;  but  subsequent  acts 
in  their  new  extensions  of  the  offence  have  followed  the  ex- 
ample of  that  statute,  and  have  made  it  equally  high  treason 
widi  an  endeavour  to  subvert  the  government,  though  not 
quite  equal  in  its  punishment. 

In  consequence  of  the  principle  thus  adopted,  the  statute  There  are  many 
1  Mar.  c.  1,  having  at  one  stroke  repealed  all  intermediate  upon  this  pointf 
treasons  created  since  the  25  Edw.  III.  it  was  thought  expe- 
dient by  statute  1  Mar.  st.  2,  c.  6,  to  revive  two  species 
thereof;  viz.  1.  That  if  any  person  falsely  forge  or  counter- 
feit any  such  kind  of  gold  or  silver,  as  is  not  the  proper  coin 
of  this  realm,  but  shall  be  current  within  this  realm  by  con- 
sent of  the  crown ;  or,  S.  Shall  falsely  forge  or  counterfeit  the 
sign  manual,  privy  signet,  or  privy  seal ;  such  offences  shall 
be  deemed  high  treason.  And  by  statute  1  and  2  P.  and  M. 
c  11 9  if  any  persons  do  bring  into  this  realm  such  false  or 
counterfeit  foreign  money,  being  current  here,  knowing  the 
same  to  be  false,  with  intent  to  utter  the  same  in  payment, 
they  shall  be  deemed  offenders  in  high  treason.  The  money 
referred  to  in  these  statutes  must  be  such  as  is  absolutely 
current  here,  in  all  payments,  by  the  king*s  proclamation ; 
of  which  there  is  none  at  present,  Portugal  money  being 
only  taken  by  consent,  as  approaching  the  nearest  to  our 
standard,  ♦and  falling  in  well  enough  with  our  divisions  of  [♦gO  ] 
money  into  pounds  and  shillings:  therefore  to  counterfeit 
it  is  not   high  treason,   but  another    inferior   offence  (16). 

(rf)  1  Hal.  P.  C.  224. 


(16)  By  ;a7  Geo.  III.  c.  126,  §  2,  semble,  or  with  intent  to  resemble,  any 

it  ii  eDMtod,  That  if  any  person  or  foreign  gold  or  silver  coin,  he  or  they 

pcflKOi  ihall  coin,  or  counterfeit  any  shall  be  guilty  of  felony ;  and  may  be 

ilaw^iitHiun  of  oohi»  not  pennitted  to  be  transported  for  any  term  not  exceeding 


cvrfot  widuB  this  kingdom,  to  re-      seven    years.       And    if   any    person 
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Clipping  or  defacing  the  genuine  coin  was  not  hitherto  in- 
cluded in  these  statutes :  though  an  ofience  equally  pernicious 
to  trade^  and  an  equal  insult  upon  the  prerogative^  as  well  as 
personal  affront  to  the  sovereign ;  whose  very  image  ought 
to  be  had  in  reverence  by  all  loyal  subjects.  And  therefore, 
among  the  Romans,  (e)  defacing  or  even  melting  down  the 
emperor's  statues  was  made  treason  by  the  JuUan  law  ;  toge- 
ther with  other  offences  of  the  like  sort,  according  to  that 
vague  conclusion,  ''  aliudve  quid  simile  si  admiserintJ*  And 
now,  in  England,  by  statute  5  Eliz.  c  11,  clipping,  washing 
rounding,  or  filing,  for  wicked  gain's  sake,  any  of  the  money 
of  this  realm,  or  other  money  suffered  to  be  current  here, 
shall  be  adjudged  high  treason;  and  by  statute  18  Eliz.  c.  1, 
(because  '^  the  same  law,  being  penal,  ought  to  be  taken  and 
expounded  strictly  according  to  the  words  thereof,  and  the 
like  offences,  not  by  any  equity  to  receive  the  like  punishment 

(«)  Ff.  48. 4,  6. 


knowingly  utter,  or  tender  in  payment, 
or  pay  any  such  counterfeit  foreign 
coin,  for  the  first  ofience  he  shall  be 
imprisoned  six  months,  and  find  sure- 
ties for  six  more ;  for  the  second  of- 
fence, he  shall  be  imprisoned  two 
years ;  and,  for  the  third,  be  guilty  of 
a  capital  felony.  By  43  Geo.  III.  c. 
139,  §  3,  it  is  declared  a  misdemeanor 
to  counterfeit  any  foreign  coin,  with 
intent  to  resemble  any  copper  or  other 
coin  made  of  mixed  metals,  of  less 
▼alue  than  silver.  The  party  offend- 
ing may  be  imprisoned,  on  the  first 
conviction,  not  exceeding  one  year, 
and,  for  a  second  transgression,  shall 
be  transported  for  seven  years. 

Persons  having  in  their  possession 
more  than  five  pieces  of  false  foreign 
eoin,  without  some  lawful  excuse,  may, 
on  the  oath  of  one  witness  before  a 
magistrate,  be  convicted  in  the  penalty 
6f  not  more  than  51,  and  not  less  than 
40t.  and  shall  forfeit  the  base  money. 

A  man  and  woman  were  indicted 
for  uttering  a  bad  shilling  to  M.  B. 
they  having  another  bad  shilling  in 
their  possession  at  the   tfane.      The 


uttering  was  by  the  woman  alone,  in 
the  absence  of  the  man.  It  was  held 
by  the  twelve  judges,  that  the  man 
was  not  liable  to  be  convicted  with 
the  actual  utterer,  although  proved  to 
be  the  associate  of  the  woman  on  the 
day  of  uttering,  and  to  have  had  other 
bad  money  for  the  purpose  of  uttering. 
And  it  was  also  held  that  the  woman 
could  not  be  convicted  of  the  second 
offence,  of  having  other  bad  money  in 
her  possession  at  the  time,  on  the  evi- 
dence of  her  associating  with  a  man 
not  present  at  the  uttering,  but  having 
large  quantities  of  bad  money  about 
him  for  the  purpose  of  uttering.  Rtx 
V.  £/sr,  and  another.  R.  &  R.  C.  C. 
142.  Vide  as  to  punishment  for  ut- 
terers  of  counterfeit  money,  knowing 
the  same  to  be  counterfeit.  3  Gtio. 
IV.  c.  114. 

A  man  who  utters  a  good  sixpence, 
washed,  so  as  to  represent  a  good  half 
sovereign,  and  obtiuns  for  it  the  value 
of  the  latter  coin  in  goods  or  money, 
may  be  indicted  for  the  common  misde- 
meanor  of  obtaining  money  or  goods 
under  false  pretences. 
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or  pains,*^  the  same  species  of  offence  is  therefore  described 
in  other  more  general  words ;  viz.  impairing,  diminishing,  fal- 
sifying, scaling,  and  hghtening ;  and  made  liable  to  the  same 
penalties.  By  statute  8  and  9  W.  III.  c.  26,  made  perpetual 
by  7  Ann.  c  25,  whoever,  without  proper  authority,  shall 
knowingly  make  or  mend,  or  assist  in  so  doing,  or  shall  buy, 
sell,  conceal,  hide,  or  knowingly  have  in  his  possession,  any 
implements  of  coinage  specified  in  the  act,  or  other  tools  or 
instruments  proper  only  for  the  coinage  of  money ;  or  shall 
convey  the  same  out  of  the  king's  mint ;  he,  together  with  his 
counsellors,  procurers,  aiders,  and  abettors,  shall  be  guilty  of 
high  treason:  which  is  by  much  the  severest  branch  of  the 
coinage  law.  The  statute  goes  on  further,  and  enacts,  that  to 
mark  any  coin  on  the  edges  with  letters,  or  otherwise,  in  imi- 
tation of  those  used  in  the  mint ;  or  to  colour,  gild,  or  case 
over  any  coin  resembling  the  current  coin,  or  even  round 
blanks  of  base  metal;  shall  be  consti-ued  high  treason.  (17) 


JX 


(17)  The  law  upon  this  subject  is 
BOW  to  be  Ibtuid  in  the  statute  2  W.  IV. 
c.  24»  by  section  10,  of  which  it  is 
enacted,  that  "  if  any  person  shall 
knowingly,  and  without  lawful  autho- 
rity (the  pnwf  of  which  authority  shall 
lie  on  the  party  accused),  make  or 
mend,  or  begin  or  proceed  to  make  or 
mendy  or  buy  or  sell,  or  shall  know- 
ingly, and  without  lawful  excuse,  (the 
proof  of  which  excuse  shall  lie  on  the 
party  accused),  have  in  his  custody  or 
poMegrion  any  puncheon,  counter-pun- 
cheon, matrix,  stamp,  die,  pattern  or 
mould,  in  or  upon  which  there  shall  be 
made  or  impressed,  or  which  shall 
nuke  or  impress,  or  which  shall  be  in- 
tended to  make  or  impress,  the  figure, 
stamp,  or  apparent  resemblance  of 
both  or  either  of  the  sides  of  any  of 
the  king's  cnrrent  gold  or  silver  coin, 
or  any  part  or  parts  of  both  or  either 
of  socfa  sides ;  or  if  any  person  shall, 
without  lawful  authority,  (the  proof 
whereof  shall  Ue  on  the  party  accused) 
make  or  mend,  or  begin  or  proceed  to 
make  or  mend,  or  buy  or  sell,  or  shall, 
without  lawful  excuse,  (the  proof 
whereof  shall  lie  on  the  party  accused), 


have  in  his  custody  or  possession  any 
edger,  cdging-tool,  collsx,  instrument, 
or  engine,  adapted  and  intended  for 
the  marking  of  coin  round  the  edges 
with  letters,  grainings,  or  other  marks 
or  figures,  apparently  resembling  those 
on  the  edges  of  any  of  the  king's  cur- 
rent gold  or  silver  coin,  such  person 
knowing  the  same  to  be  so  adapted 
and  intended  as  aforesaid;  or  if  any 
person  shall,  without  lawful  authority, 
to  be  proved  as  aforesaid,  make  or 
mend,  or  begin  or  proceed  to  make  or 
mend,  or  buy  or  sell,  or  shall,  without 
lawful  excuse,  to  be  proved  as  afore- 
said, have  in  his  custody  or  possession 
any  press  for  coinage,  or  any  cutting, 
engine  for  cutting  by  force  of  a  screw 
or  of  any  other  contrivance,  round 
blanks  out  of  gold,  silver,  or  other 
metal,  such  person  knowing  such  press 
to  be  a  press  for  coinage,  or  knowing 
such  engine  to  have  been  used,  or  to 
be  intended  to  be  used  for  or  in  order 
to  the  counterfeiting  of  any  of  the 
king's  cuorent  gold  or  silver  coin ; 
every  such  offender  shall  be  guilty  of 
felony,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the 


so 
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But  all  prosecutions  on  this  act  are  to  be  commenced  within 
[*  91]  three  ♦months  after  the  commission  of  the  offence ;  except 
those  for  making  or  mending  any  coining  tool  or  instrument^ 
or  for  marking  money  round  the  edges ;  which  are  directed 
to  be  commenced  within  six  months  after  the  oflence  commit- 
ted (/).  And,  lastly,  by  statute  15  and  16  Geo.  II.  c,  28,  if 
any  person  colours  or  alters  any  shilling  or  sixpence,  either 
lawftil  or  counterfeit,  to  make  them  respectively  resemble  a 
guinea  or  half  guinea ;  or  any  halfpenny  or  farthing  to  make 
them  respectively  resemble  a  shilling  or  sixpence ;  this  is 
also  high  treason:  but  the  offender  shall  be  pardoned,  in  case 
(being  out  of  prison)  he  discovers  and  convicts  two  other 
offenders  of  the  same  kind  (18). 

(J)  Sut.  7  Ann. c.  25. 


court,  to  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years.  ** 
The  full  enumeration  in  this  section 
of  the  instruments  which  are  from 
henceforth  to  be  considered  coining- 
tools,  removes  the  doubts  which  before 
existed  on  that  subject ;  still,  a  short 
ititemeDt  of  the  decisions  upon  the  old 
law  may  be  not  impr(^)erly  inserted 
here.  A  collar  of  iron  for  graining 
the  edges  of  counterfeit  money,  held 
to  be  an  instrument,  although  it  was 
to  be  used  in'  a  coining  press ;  Rex  v. 
Moore,  2  C.  &  P.  285.  A  mould  of 
lead,  havmg  the  stamp  of  one  side  of  a 
shilling,  held  to  be  a  tool  or  instru- 
ment ;  Rex  v.  Lennard,  2  W.  Bl. 
807.  A  press  for  coinage,  held  to  be 
a  fool  or  instrument,  so  as  to  make  it 
treason  in  a  party  having  it  knowingly 
in  his  possession;  Rex  v.  Bell,  I  East, 
P.  C.  169.  Semble,  that  having  such 
in  possession,  for  the  purpose  of  coining 
foreign  gold  coin  not  current  here, 
would  be  a  sufficient  excuse  to  take 
the  case  out  of  the  statute ;  lb.  Hav- 
ing knowingly  in  possession  a  puncheon 
for  the  purpose  of  coining,  held  to  be 
within  the  statute,  though  that  alone, 
without  the  counter-puncheon,  would 


not  make  the  figure ;  Rex  v.  Ridgeley, 
1  Leach,  189;  1  East,  P.  C.  171. 
Though  a  puncheon  for  coining  had 
not  the  letters,  held  that  it  was  suffi- 
ciently described  in  an  indictment  as  a 
puncheon  which  could  impress  the 
head  side  of  a  shilling;  lb.  On  an 
indictment  for  having  in  possession  a 
die  made  of  iron  and  steel,  proof  of  a 
die  made  of  either  material,  or  of  both, 
held  sufficient,  for  it  is  <  immaterial  to 
the  offence  of  what  the  die  is  made ; 
Rex  v.  Oxford,  R.  &  R.  C.  C.  882. 
And  see  Rei  v.  Phillips,  lb.  869. 

(18)  But  now,  by  2  W.  IV.  c.  24, 
§  12,  "if  any  person  shall  falsely 
make  or  counterfeit  any  coin  resem- 
bling, or  apparently  intended  to  re- 
semble, or  pass  for  any  of  the  king*s 
current  copper  coin ;  or  if  any  person 
shall  knowingly,  and  without  lawful 
authority  (the  proof  of  which  authority 
shall  lie  on  the  party  accused),  make 
or  mend,  or  begin  or  proceed  to  make 
or  mend,  or  buy  or  sail,  or  shall  know- 
ingly, and  without  lawful  excuse  (the 
proof  of  which  excuse  shall  lie  on  the 
party  accused),  have  in  his  custody  or 
possession  any  instrument,  tool,  or 
engine,  adapted  and  intended  for  the 
counterfeiting  any  of  the  king's  cur- 
rent  copper  coin ;    or   if  any   person 
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3.  The  other  new  species  of  high  treason  is  such  as  is  testant  saccn*. 
created  for  the  security  of  the  protectant  succession  over  and  ^iri^^^  °' 
above  such  treasons  against  the  king  and  government  as  were  ^'^*^°' 
comprised  under  the  statute  25  Edw.  III.  For  this  purpose, 
after  the  act  of  settlement  was  made,  for  transferring  the 
crown  to  the  illustrious  house  of  Hatiover,  it  was  enacted 
by  statute  13  and  14  W.  III.  c.  3,  that  the  pretended  prince 
of  Wales,  who  was  then  thirteen  years  of  age,  and  had  as- 
sumed the  title  of  James  III.  should  be  attainted  of  high 
treason ;  and  it  was  made  high  treason  for  any  of  the  king's 
subjects  by  letters,  messages,  or  otherwise,  to  hold  corres- 
pondence with  him,  or  any  person  employed  by  him,  or  to 
remit  any  money  for  his  use,  knowing  the  same  to  be  for  his 
service.  And  by  statute  17  Geo.  11.  c.  39,  it  is  enacted,  that 
if  any  of  the  sons  of  the  pretender  shall  land  or  attempt  to 
land  in  this  kingdom,  or  be  fouud  in  Great  Britain,  or  Ire- 
land, or  any  of  the  dominions  belonging  to  the  same,  he  shall 
be  judged  attainted  of  high  treason,  and  suffer  the  pains 
thereof.  And  to  correspond  with  them,  or  to  remit  money  for 
their  use,  is  made  high  treason  in  the  same  manner  as  it  was 
to  correspond  with  the  father.  By  the  statute  1  Ann.  st.  2, 
c.  17,  if  any  person  shall  endeavour  to  deprive  or  hinder  any 
person,  being  the  next  in  succession  to  the  crown  according 
to  the  limitations  of  the  act  of  settlement,  firom  succeeding  to 
the  crown,  and  shall  maliciously  and  directly  attempt  the 
same  by  any  *overt  act,  such  offence  shall  be  high  treason.  [*92  ] 
And  by  statute  6  i\nn.  c.  7,  if  any  person  shall  maliciously, 


shall  buy,  fell,  receive,  pay,  or  put  off, 
or  offinr  to  bay,  sell,  receive,  pay,  or 
pot  off  any  h\se  or  counterfeit  coin, 
resemfaliBg,  or  apparently  intended  to 
resemble  or  pass  for,  any  of  the  king's 
<;iirTent  eayper  coin,  at  or  for  a  lower 
rale  or  value  than  the  same  by  its  de- 
nomination imports,  or  was  coined  or 
ooonterfetted  for ;  every  such  offender 
shall  be  guiUy  of  felony  ;'*  punishable 
with  transportation  for  seven  years,  or 
imprisonment  not  exceeding  two  years. 
By  the  same  section,  knowingly  ut- 
tering counterfeit  copper  coin,  or 
knowingly  having  in  possession  three 
pieces  of  such  counterfeit  coin,  with 


intent  to  utter  them,  is  a  misdemeanor, 
punishable  with  imprisonment  not  ex- 
ceeding one  year. 

Previous  to  the  passing  of  this  act, 
the  knowingly  making,  mending,  &c. 
any  tools  for  coimterfeiting  the  cnpper 
coin,  was  only  punishable  as  a  misde- 
meanor at  common  law.  And  the 
uttering  or  putting  off  counterfeit 
copper  coin,  was  not  an  indictable  of- 
fence at  all ;  Rex  v.  Cu  rwa  ri,l  East,  P.  C. 
182;  2  Leach,  384,  n. ;  1  Russ.  79,82. 

The  offence  of  colouring,  &c.  copper 
coin,  to  make  it  resemble  gold  or  silver 
coin,  is  provided  for  by  sect.  4,  of  the 
new  statute,  a/i<f,  p.  87,  n.  (15). 
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TheorigiiiAl 
meuiingof 
treason  is  a 
breach  of  alle- 
giance. 


advisedly,  and  directly,  by  writing,  or  printing,  maintain  and 
affirm,  that  any  other  person  hath  any  right  or  title  to  the 
crown  of  this  realm,  otherwise  than  according  to  the  act  of 
settlement ;  or  thc^t  the  kings  of  this  realm  with  the  authority 
of  parliament  are  not  able  to  make  laws  and  statutes,  to  bind 
the  crown  and  the  descent  thereof;  such  person  shall  be 
guilty  of  high  treason.  This  ofience,  or  indeed  maintaining 
this  doctrine  in  anywise,  that  the  king  and  parliament  cannot 
limit  the  crown,  was  once  before  made  high  treason  by  statute 
13  Eliz.  c.  1,  during  the  life  of  that  princess.  And  after  her 
decease  it  continued  a  high  misdemesnor,  punishable  with 
forfeiture  of  goods  and  chattels,  even  in  the  most  flourishing 
sera  of  indefeasible  hereditary  right  and  jure  divino  succes- 
sion. But  it  was  again  raised  into  high  treason,  by  the 
statute  of  Anne  before  mentioned,  at  the  time  of  a  projected 
invasion  in  favour  of  the  then  pretender;  and  upon  this 
statute  one  Matthews,  a  printer,  was  convicted  and  executed 
in  1719,  for  printing  a  treasonable  pamphlet,  entitled  *'  vox 
popuU  vox  Dei  (^)." 

Thus  much  for  the  crime  of  treason,  or  kesce  majestatis, 
in  all  its  branches;  which  consists,  we  may  observe,  ori- 
ginally, in  grossly  counteracting  that  allegiance,  which  is 
due  from  the  subject  by  either  birth  or  residence :  though, 
in  some  instances,  the  zeal  of  om*  legislators  to  stop  the  pro- 
gress of  some  highly  pernicious  practices  has  occasioned 
them  a  little  to  depart  from  this  its  primitive  idea  (19).     But 

(g)  State  Tr.  IX.  680. 


(19)  Some  of  the  early  decisions 
seem  to  warrant  the  assertion,  that 
our  judge*  have  occasionally  been 
actuated  by  the  same  species  of  teal 
hare  attributed  by  the  learned  com- 
mentator to  our  UgitMkors,  The  doc- 
trine of  constructive  levying  of  war, 
for  instance,  which  has  been  raised 
vspoia  the  25  Edw.  IIL,  seems  scarcely 
reooacileable  with  a  fair  and  sound 
construction  of  that  statute.  The  lan- 
guage of  the  act,  and  the  drcumstanoes 
of  the  times  in  which  it  passed,  equally 
negative  the  idea  that  a  corutruetive 
levying  of  war  was  contemplated,  or 
indeed  any  thing  short  of  an  open  and 


organized  rebellion.  The  doctrine 
certainly  originated  in  cases  founded 
upon  other  and  temporary  acts,  such 
as  those  mentioned  in  the  3  Inst.  9, 
10,  and  Burt&ti^s  case  in  Pop.  122, 
which  proceeded  upon  the  13  Eliz. 
c.  1.  Upon  those  cases  Lord  Hale 
says,  in  1  H.  P.  C.  132,  "  these  reso- 
lutions being  made  and  settled,  we 
must  acquiesce  in  them;  but,  in  my 
opinion,  if  new  cases  happen,  for  the 
future,  that  have  not  an  express  reso- 
lution in  point,  nor  are  expressly  within 
the  wordis  of  25  Edw.  III.  though  they 
may  seem  to  have  a  parity  of  reason,  it 
is  the  safest  way,  and  most  agreeable 
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liarly  terrible  i 


of  this  enough  has  been  hinted  already :  it  is  now  time  to 
pass  on,  from  defining  the  crime,  to  describing  its  punish- 
ment 

The  punishment  of  high  treason  in  general  is  very  solemn  The  p^n^ 
and  terrible.  1.  That  the  oflfender  be  drawn  to  the  gallows,  treason  ispccu. 
and  not  be  carried  or  walk ;  though  usually,  by  connivance 
(A),  at  length  ripened  by  humanity  into  law,  a  sledge  or  hur- 
dle is  allowed,  to  preserve  the  offender  from  the  extreme 
torment  of  being  dragged  on  the  ground  or  pavement  (s). 
2.  That  he  ^be  hanged  by  the  neck,  and  then  cut  down 
alive.  S.  That  his  entrails  be  taken  out,  and  burned,  while 
be  is  yet  alive.  4.  That  his  head  be  cut  off.  5.  That  his 
body  be  divided  into  four  parts.  6.  That  his  head  and 
quarters  be  at  the  king's  disposal  (J)  (20). 

The  king  may,  and  often  doth,  discharge  all  the  punish-  ^yj^*"^ 
raent,  except  beheading,  especially  where  any  of  noble  blood  **'"• 
are  attainted.     For  beheading  being  part  of  the  judgment, 
that  may  be  executed,  though  all  the  rest  be  omitted  by  the 


[♦93] 


(ik)  as  Ass.  pi.  7. 
(«)  1  HaLP.  C.a82. 
(J)  This   punishment   for   treason. 
Sir  Edward  Coke  tells  us,  is  warranted 


by  divers  examples  in  scripture;  for 
Joab  was  drawn,  Bithan  was  hanged, 
Judas  was  embowelled,  and  so  of  the 
rest.    (3  Inst.  211.) 


to  the  great  act  of  25  Edw.  IIL  first 
to  consult  the  parliament,  and  have 
their  declaration,  and  to  be  very  wary 
in  multiplying  constructive  and  inter- 
pretative treasons,  for  we  know  not 
where  it  will  end.**  Subsequent  deci- 
sions of  the  like  kind  stsjid  on  an 
equaUy  bad  foundation.  Bensted't 
COM,  Cro.  Car.  560,  which  proceeded 
upon  the  1  Hen.  VI.  c.  5,  is  considered 
by  Foster,  J.,  as  of  no  authority ;  Post. 
211 ;  Meuenger^i  cote,  6  How.  St.  Tr. 
879,  proceeded  upon  the  previous  de- 
asiooB  above  mentioned,  and  was  de- 
cided against  the  opinion  of  Lord  Hale, 
1  U.  P.  C.  134.  And  in  Purchau'$ 
earn.  Post.  203^  1  East,  P.  C.  74,  the 
judgment  of  Parker,  C.  J.,  was  founded 
1900  precedents  merely,  and  must 
stand  or  fall  with  them.  Lord  Ten- 
tcrdtt*s  Imgnage  upon  this  point  in 


ThistUwood^s  casit,  33  How.  St.  Tr.  683, 
is  very  guarded,  and  certainly  does  not 
lead  to  the  inference  that  every  com- 
passing of  a  comtructive  levying  of  war 
is  treason  within  the  modem  act  of 
parliament ;  but,  on  the  contrary,  that 
the  levying  must  be  with  the  intent, 
and  for  the  purposes  specified  in  the 
statute,  and  no  other. 

(20)  Now  altered  by  54  Geo.  III. 
c  146.  The  traitor  is  to  be  drawn  on 
a  hurdle  to  the  place  of  execution,  and 
be  there  hanged  by  the  neck  until  ho 
be  dead,  and  afterwards  his  head  shaU 
be  severed  from  the  body,  and  the  body 
be  divided  into  four  quarters,  which 
are  at  the  disposal  of  his  Majesty,  who 
has  authority  to  change  the  whole 
sentence  into  beheading  by  warrant 
under  the  sign  manual. 
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The  pvuiislnnait 
of  coining  is 
milder:  and  a 
distinction  is 
made  between 
male  and  female 
offlmden. 


Coneeqttenoea  of 
iudgmentof 
hifn  treason  are 
a^ftinder,  Cor- 
feitore,  and  cor. 
mption  of  blood. 


king's  command  (k).  But  where  beheading  is  no  part  of  the 
judgment,  as  in  murder  or  other  felonies,  it  hath  been  said 
that  the  king  cannot  change  the  judgment,  although  at  the 
request  of  the  party,  from  one  species  of  death  to  another  (/). 
But  of  this  we  shall  say  more  hereafter,  (m) 

In  the  case  of  coining,  which  is  a  treason  of  a  different 
complexion  from  the  rest,  the  punishment  is  milder  for  male 
offenders  ;  being  only  to  be  drawn,  and  hanged  by  the  neck 
till  dead  (ti).  But  in  treasons  of  every  kind  the  punishment 
of  women  is  the  same,  and  different  from  that  of  men.  For, 
as  the  decency  due  to  the  sex  forbids  the  exposing  and  pub- 
licly mangling  their  bodies,  their  sentence,  which  is  to  the 
fiill  as  terrible  to  sensation  as  the  other,  is  to  be  drawn  to 
the  gallows,  and  there  to  be  burned  alive  (o)  (21). 

The  consequences  of  this  judgment,  attainder,  forfeiture, 
and  corruption  of  blood,  must  be  referred  to  the  latter  end  of 
this  book,  when  we  shall  treat  of  them  all  together,  as  well 
in  treason  as  in  other  offences. 


(k)  IHal.  P.  C.a51. 
(0  3  Inst.  52. 
(m)  See  ch.  xxxii. 


(«)  1  Hal.  P.  C.  351. 
(o)  2  Hal.  P.  C.  399. 


(21)  But  now  by  the  sUtute  30 
Geo.  III.  c.  48^  women  convicted  in 
all  cases  of  treason,  shall  receive  judg- 


*  But  they  are  liable  to  the  same 
forfeitures  and  corruption  of  blood  as 
they  would  have  been  if  attainted  be- 
fore the  passing  of  the  act,  §4.  The 
alteration  in  the  punishment  of  women 
convicted  of  treason  was  as  necessary 


ment  to  be  drawn  to  the  place  of  exe- 
cution, and  there  to  be  hanged  by  the 
neck  till  dead.~CH.* 


as  the  distinction  originally  made  in 
their  favour ;  for  the  former  punish- 
ment could  never  have  been  carried 
into  complete  execution,  without  vio- 
lating **  the  decency  due  to  the  sex.** 
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CHAPTER  VII. 

OF  FELONIES  INJURIOUS  TO  THE  KING'S 

PREROGATIVE. 


As,  according  to  the  method  I  have  adopted,  we  are  next  to  or  Monies  in. 
consider  sach  felonies  as  are  more  immediately  injurious  to  p^^l^JLttV?^ 
the  king's  prerogative,  it  will  not  be  amiss  here,  at  our  first 
entrance  upon  this  crime,  to  inquire  briefly  into  the  nature 
and  meaning  of  felony  ;  before  we  proceed  upon  any  of  the 
particular  branches,  into  which  it  is  divided. 

Felony,  in  the  general  acceptation  of  our  English  law,  l^^^^ 
comprises  every  species  of  crime,  which  occasioned  at  com-  dergyiSite,  and 
mon  law  the  forfeiture  of  lands  and  goods.  This  most  fi*e-  Jj^er.  which  aw 
quently  happens  in  those  crimes,  for  which  a  capital  punish- 
ment either  is  or  was  liable  to  be  inflicted :  for  those  felonies 
which  are  called  clergyable,  or  to  which  the  benefit  of  clergy 
extends,  were  anciently  punished  with  death,  in  all  lay,  or 
unlearned,  offenders;  though  now  by  the  statute  law  that 
punishment  is  for  f!he  first  offence  universally  remitted. 
Treason  itself,  says  Sir  Edward  Coke  (a),  was  anciently 
comprised  under  the  name  of  felony  :  and  in  confirmation  of 
this  we  may  observe,  that  the  statute  of  treasons,  S5  Edw. 
III.  c  2,  speaking  of  some  dubious  crimes,  directs  a  re- 
ference to  parliament ;  *that  it  may  be  there  adjudged,  [♦OS  ] 
**  whether  they  be  treason,"  or  "  other  felony."  All  trea- 
sons, therefore,  strictly  speaking,  are  felonies;  though  all 
felonies  are  not  treason.  And  to  this  also  we  may  add,  that 
not  only  all  offences,  now  capital,  are  in  some  degree  or 
other  felony ;  but  that  this  is  likewise  the  case  with  some 
other  offences,  which  are  not  punished  with  death ;  as  sui- 
cide, where  the  party  is  already  dead ;  homicide  by  chance- 
medley,  or  in  self-defence ;  and  petit  larceny,  or  pilfering ; 
all  which  are,  strictly  speaking,  felonies,  as  they  subject 
the  committers  of  them  to  forfeitures.     So  that  upon  the 

(a)  3  Inst.  15. 
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whole  the  only  adequate  definition  of  felony  seems  to  be  that 
which  is  before  laid  down ;  viz,  an  offence  which  occasions  a 
total  forfeiture  of  either  lands^  or  goods^  or  both,  at  the  com- 
mon law ;  and  to  which  capital  or  other  punisliment  may  be 
superadded,  according  to  the  degree  of  guilt 
SdirSiin?'  To  explain  this  matter  a  little  further :  the  word  felony, 
or  felonia,  is  of  undoubted  feodal  original,  being  frequently 
to  be  met  with  in  the  books  of  feuds,  &c.  but  the  derivation 
of  it  has  much  puzzled  the  juridical  lexicographers,  Prateus, 
Calvinus,  and  the  rest;  some  deriving  it  from  the  Greek, 
^i]Ao^,  an  impostor  or  deceiver ;  others  from  the  Latin,  folio, 
fefelli,  to  countenance  which  they  would  have  it  called  /o/- 
lonia.  Sir  Edward  Coke,  as  his  manner  is,  has  given  us  a 
still  stranger  etymology  (6) ;  that  it  is  crimen  animo  felleo 
perpetratum,  with  a  bitter  or  gallish  inclination.  But  all  of 
them  agree  in  the  description,  that  it  is  such  a  crime  as  occa- 
sions a  forfeiture  of  all  the  offender's  lands,  or  goods.  And 
this  gives  great  probability  to  Sir  Henry  Spelman's  Teutonic 
or  German  derivation  of  it  (c) :  in  which  language  indeed^  as 
the  word  is  clearly  of  feodal  original,  we  ought  rather  to  look 
for  its  signification,  than  among  the  Greeks  and  Romans. 
Fe-lon  then,  according  to  him,  is  derived  firom  two  northern 
words ;  fee,  which  signifies,  we  well  know,  the  fief,  feud,  or 
beneficiary  estate :  and  Ion,  which  signifies  price  or  value. 
[♦96  ]  Felony  is  therefore  the  same  as  pretium  feudi,  the  ♦conside- 
ration for  which  a  man  gives  up  his  fief;  as  we  say  in  com- 
mon speech,  such  an  act  is  as  much  as  your  life,  or  estate, 
is  worth.  In  this  sense  it  will  cleaily  signify  the  feodal 
forfeiture,  or  act  by  which  an  estate  is  forfeited,  or  escheats 
to  the  lord  (1). 
feodia^tlw^*  To  confirm  this  we  may  .observe,  that  it  is  in  this  sense, 
forStJSJtoOie  of  forfeiture  to  the  lord,  that  the  feodal  writers  constantly  use 
*°^J  it     For  all  those  acts,  whether  of  a  criminal  nature  or  not, 

which  at   this   day    are    generally   forfeitures   of  copyhold 
estates  (d),  are  sty\eA felonia  in  the  feodal  law:  "  scilicet,  per 

(6)  1  Inst.  891.  (rf)  See  vol.  II.  p.  284. 

(c)  Glossar.tit.  Felon. 


(1)  But  afcurfeiture  of  land  is  not  a  every  species  of  felony  is  followed  by 
necessary  consequence  of  felony ;  for  a  forfeiture  of  goods  and  personal  chat- 
petit  larceny  is  felony,  which  does  not  tcls. — Ch. 
produce    a   forfeiture    of  lands:    but 
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^fuas  feudum  mniititnr  (^)."  As,  " «  domino  deservire  no* 
(uerit  (/)  /  H  per  annum  et  diem  cessaverit  in  petenda  in* 
ve9iitura  (g) ;  m  dominum  ejuravit,  i.  e.  negavit  se  a  domino 
feudum  habere  (A)  ;  si  a  dominoy  in  jus  eum  vocante^  ter  citcf 
tus  non  comparuerit  (s)  {S)  ;**  all  these,  with  many  others,  are 
still  causes  of  forfeiture  in  our  copyhold  estates,  and  were 
deDominated  felonies  by  the  feodal  constitutions.  So  like- 
wise injuries  of  a  more  substantial  or  criminal  nature  were 
denominated  felonies,  that  is,  forfeitures :  as  assaulting  or 
beating  the  lord  {k) ;  vitiating  his  wife  or  daughter,  '*  si  domi- 
num cueurbitaverit,  t.  e,  cum  uxore  ejus  concubuerit  (/)  ;**  all 
these  are  esteemed  felonies,  and  the  latter  is  expressly  so  de- 
nominated, **  si  fecerit  feloniam,  dominum  forte  cucurbi- 
iando  (fi)."  And  as  these  contempts,  or  smaller  offences,  were 
felonies  or  acts  of  forfeiture,  of  course  greater  crimes,  as  mur- 
der and  robbery,  fell  under  the  same  denomination.  On  the 
other  hand,  the  lord  might  be  guilty  of  felony,  or  forfeit  his 
srigniory  to  the  vassal,  by  the  same  acts  as  the  vassal  would 
have  forfeited  his  feud  to  the  lord.  *'  Si  dominus  commisii 
fehniinnf  per  quam  vasallus  amitferet  feudum  si  eam  com- 
miserit  in  dominum,  feudi  proprietatem  etiam  dominus  per- 
dere  debet  (n)  (3)."  One  instance  given  of  this  sort  of  felony 
in  the  lord  is  beating  the  servant  of  his  vassal,  so  as  that  he 
loses  his  service  :  which  seems  merely  in  the  nature  of  a  civil 
•injury,  so  far  as  it  respects  the  vassal.  And  all  these  felo-  [*97  ] 
nies  were  to  be  determined  "  per  laudamentum  sive  judicium 
parium  suorum^^  in  the  lord's  court ;  as  with  us  forfeitures  of 
copyhold  lands  are  presentable  by  the  homage  in  the  court- 
baron. 

(«)  Feod.1.  %  t.  16,  in  cdc.  (k)  Feud.  1.  2,  t  24,  S2. 

(J)  Ibid.  L  I,  t.  21.  (/)  Ibid.  1. 1,  t.  5. 

Or)  Ibid.  1.  2,  t.  24.  (m)  Ibid,  l  2,  t.  98;  Britton,  1.  1, 

(*)  Ibid,  1.2,  t,  34,  1.  ^t,26,  §  a  c.  22. 

(f)  Feud.  I;  2,  t.22.  (n)  Ibid.  1.  2,  t  26&  47. 


(2)    Felonies,  that  is,  offences  by  thrice  cited  to  his  tribtmal. 

which  the  fee  is  forfeited.  As,  refusing  (3)  If  the  lord  commit  a  felony,  by 

to  do  sendee  to  the  lord ;  neglecting  for  the  commission  of  which,  against  the 

a  year  and  a  day  to  apply  to  be  put  in  lord,  the   vassal  would  lose  his  fee, 

poneMWP ;  algiMing  tiie  lord,  that  is,  the  lord  shall  also  lose  the  seigniory  of 

denying  that  he  holds  his  fee  of  him ;  his  fee. 
or  not  appearing  before  the  lord  when 
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SSJJS^c*^*  Felony,  and  the  act  of  forfeiture  to  the  lord,  being  thus 
n2?S*e^Sni5i***  sjoionymous  terms  in  the  feodal  law,  we  may  easily  trace  the 
STaJtoSSSri/f  reason  why,  upon  the  introduction  of  that  law  into  England, 
those  crimes  which  induced  such  forfeiture  or  escheat  of 
lands,  and,  by  a  small  deflection  from  the  original  sense,  such 
as  induced  the  forfeiture  of  goods  also,  were  denominated 
felonies.  Thus  it  was  said,  that  suicide,  robbery,  and  rape, 
were  felonies ;  that  is,  the  consequence  of  such  crimes  was 
forfeiture ;  till  by  long  use  we  began  to  signify  by  the  term  of 
felony  the  actual  crime  committed,  and  not  the  penal  conse- 
quence. And  upon  this  system  only  can  we  account  for  the 
cause,  why  treason  in  ancient  times  was  held  to  be  a  species 
of  felony ;  viz.  because  it  induced  a  forfeiture, 
■aril  "toS**«-  Hence  it  follows,  that  capital  punishment  does  by  no  means 
K«it^""****'  ^^^^  ii^to  ^^^  true  idea  and  definition  of  felony.  Felony 
may  be  without  inflicting  capital  punishment,  as  in  the  cases 
instanced  of  self-murder,  excusable  homicide,  and  petit  lar- 
ceny :  and  it  is  possible  that  capital  punishments  may  be  in- 
flicted, and  yet  the  ofience  be  no  felony ;  as  in  case  of  heresy 
by  the  common  law,  which,  though  capital,  never  worked  any 
forfeiture  of  lands  or  goods  (o),  an  inseparable  incident  to 
felony.  And  of  the  same  nature  was  the  punishment  of 
standing  mute,  without  pleading  to  an  indictment ;  which  at 
the  common  law  was  capital,  but  without  any  forfeiture,  and 
therefore  such  standing  mute  was  no  felony.  In  short  the 
true  criterion  of  felony  is  forfeiture;  for,  as  Sir  Edward  Coke 
justly  observes  (/>),  in  all  felonies  which  are  punishable  with 
death,  the  ofiender  loses  all  his  lands  in  fee-simple,  and  also 
his  goods  and  chattels ;  in  such  as  are  not  so  punishable,  his 
goods  and  chattels  only. 
[♦98  ]  *The  idea  of  felony  is  indeed  so  generally  connected  with 

tera^iSd^^  that  of  capital  punishment,  that  we  find  it  hard  to  separate 
SSw  tS«SSf*  ^^^^ '  ^"^  ^^  ^^^^  usage  the  interpretations  of  the  law  do  now 
conform.  And  therefore  if  a  statute  makes  any  new  oflence 
felony,  the  law  (q)  implies  that  it  shall  be  punished  with 
death,  viz.  by  hanging,  as  well  as  with  forfeiture  :  unless  the 
ofiender  prays  the  benefit  of  clergy  ;  which  all  felons  are  en- 
titled once  to  have,  provided  the  same  is  not  expressly  taken 
away  by  statute.  And,  in  compliance  herewith,  I  shall  for 
the  future  consider  it  also  in  the  same  light  as  a  generical 

(o)  3  Inst  43.  (q)  1  Hawk.  P.  C.  107 ;   2  Hawk. 

(p)  1  but.  391.  P.  C.  444. 
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tcmiy  including  all  capital  crimes  below  treason ;  having 
premised  thus  much  concerning  the  true  nature  and  original 
meaning  of  felony,  in  order  to  account  for  the  reason  of  those 
instances  I  have  mentioned,  of  felonies  that  are  not  capital, 
and  capital  offences  that  are  not  felonies:  which  seem  at 
first  view  repugnant  to  the  general  idea  which  we  now  en- 
tertain of  felony,  as  a  crime  to  be  punished  by  death ; 
whereas  properly  it  is  a  crime  to  be  punished  by  forfeiture, 
and  to  which  death  may,  or  may  not  be,  though  it  generally 
is,  superadded. 

I  proceed  now  to  consider  such  felonies,  as  are  more  im-  JJ^Sri^^^Slr 
mediately   injurious  to  the  king's  prerogative.     These  are,  prerogative  are. 

1.  Ofiences  relating  to  the  coin,  not  amounting  to  treason; 

2.  Oflfences  against  the  king's  council ;  3.  The  offence  of 
serving  a  foreign  prince;  4.  The  offence  of  embezzling  or 
destroying  the  king's  armour,  or  stores  of  war.  To  which 
may  be  added  a  fifth;  5.  Desertion  from  the  king's  armies 
in  time  of  war. 

I.  Ofiences  relating  to   the  coin,  under  which  may  be  i.  offences  re. 

,     J  •/•••!  X  ^'         ..     r  \  latlng  to  coin, 

ranked  some  infenor  misdemesnors  not  amountmg  to  ieiony,  some  of  which 
are  thus  declared  by  a  series  of  statutes,  which  I  shall  recite  others  misde- 
in  the  order  of  time  (4).     And,  first,  by  statute  27  Edw.  I. 


(4)  We  have  already  seen  that  all 
effeooea  relatmg  to  coin  of  the  realm 
are  now  provided  for  by  the  recent  sta- 
tste  of  2  W.  IV.  c  24;  and  that  of- 
fcDoet  rekting  to  foreign  coin  still 
continue  to  be  provided  for  by  the  older 
itatntes  of  87  Geo.  III.  c.  126,  and 
43  Geo.  III.  c.  139.  The  law,  as 
bearing  upon  both  branches  (with  the 
eieeptioo  of  the  oflenoe  of  uttering 
comrterfeit  com),  will  be  found  in  the 
notes  (15)  and  (16)  in  Chapter  VI; 
that  relating  to  uttering  counterfeit 
coin  seens  most  property  to  claim  no> 
tieebere:— > 

By  sect.  7  of  the  statute  2  W.  IV. 
c.  24»  if  any  person  shall  tender,  utter, 
or  pot  off  any  false  or  counterfeit  coin 
rssemfaling,  or  apparently  intended  to 
wstmbla  or  pan  for  any  of  the  king's 
cvrent  gold  or  silver  coin,  knowing 
the  same  to  be  false  or  counterfeit, 
erery  such  oiRmder  shall  be  guilty  of  a 


misdemeanor,  and,  being  convicted 
thereof,  shall  be  imprisoned  for  any 
term  not  exceeding  one  year;  and  if 
any  person  shall  tender,  utter,  or  put 
off  any  false  or  counterfeit  coin  resemb- 
ling, or  apparently  intended  to  resem- 
ble or  pass  for,  any  of  the  king's  cur- 
rent gold  or  silver  coin,  knowing  the 
same  to  be  ialse  or  counterfeit,  and 
such  person  shall,  at  the  time  of  such 
tendering,  uttering,  or  putting  off,  have 
in  bis  possession,  besides  the  fidse  or 
counterfeit  coin  so  tendered,  uttered, 
or  put  off,  one  or  more  piece  or  pieces 
of  false  or  counterfeit  coin  resembling, 
or  apparently  intended  to  resemble  or 
pass  for,  any  of  the  king's  current  gold 
or  silver  coin,  or  shall,  either  on  the 
day  of  such  tendering,  uttering,  or  put- 
ting oft,  or  within  the  space  of  ten  days 
then  next  ensuing,  tender,  utter,  or  put 
off  any  more  or  other  false  or  counter- 
feit coin  resembling,  or  apparently  in- 
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c.  3,  none  shall  bring  pollards  and  crockards,  which  were 
foreign  coins  of  base  metal,  into  the  realm,  on  pain  of  for- 


tended  to  resemble  or  pan  for,  any  of 
the  king's  current  gold  or  silver  coin, 
knowing  the  same  to  be  false  and  coun- 
terfeit, every  such  offender  shall  be 
guilty  of  a  misdemeanor,  and,  being 
convicted  thereof,  shall  be  imprisoned 
for  any  term  not  exceeding  two  years : 
and  if  any  person  who  shall  have  been 
convicted  of  any  of  the  misdemeanors 
hereinbefore  mentioned,  shall  after- 
wards commit  any  of  the  said  misde- 
meanors, such  person  shall  be  deemed 
guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years. 
In  an  indictment  for  putting  off  coun- 
terfeit money,  the  names  of  the  persons 
to  whom  it  was  put  off  ought  to  be  set 
out ;  Anon,  1  East,  P.  C.  180.  Proof 
that  the  defendant  had  uttered  other 
base  money,  or  had  other  base  money 
about  him  at  the  time  of  uttering,  will 
be  evidence  for  the  jury  to  presume  a 
guilty  knowledge ;  Rex  v.  Whiley, 
2  Leach,  983.  Mfliere  a  man  and  wo- 
man were  indicted  for  uttering  a  bad 
shilling  to  M.  B.,  and  having  in  their 
possession  another  bad  shilling  at  the 
time,  and  the  uttering  was  by  the  wo- 
man alone  in  the  absence  of  the  man ; 
it  was  held,  first,  that  the  man  was  not 
liaUe  to  be  convicted  with  the  actual 
utterer,  although  proved  to  be  the  as- 
sociate of  the  woman  on  the  day  of 
uttering,  and  to  have  had  other  bad 
money  about  him  for  the  purpose  of 
uttering :  and,  secondly,  that  the  wo- 
man could  not  be  convicted  of  the  se- 
cond offence  of  having  other  bad  money 
in  her  possession,  on  the  evidence  of 
her  associating  with  a  man  not  present  at 
the  uttering,  but  having  large  quanti- 
ties of  bad  money  about  him  for  the 
purpose  of  uttering ;  Rex  v.  EUe^  R.  & 
R.  C.  C.  142.  But  if  two  are  indicted 
for  uttering  a  counterfeit  shilling,  hav- 


ing another  counterfeit  shilling  in  their 
poasoasion,  it  is  not  neceasarj  toprofe 
with  certainty  which  of  the  pieces  mm 
the  one  uttered,  and  which  was  (brnd 
on  them  unuttered,  if  both  the  pieces 
are  proved  to  be  counterfeits.  And  if 
it  appears  that  two  went  to  a  shop,  and 
that  one  of  them  went  in  and  uttered 
the  bad  money,  having  no  mora  in  his 
possession,  and  the  other  staid  outside 
the  shop,  having  other  bad  pieces  of 
money,  both  may  be  convicted ;  the  ut- 
tering and  the  possession  being  both 
joint ;  Rex  v.  Skerritt,  2  C.  &  P.  427. 
Where  several  are  charged  with  utter- 
ing, it  must  appear  either  that  they 
were  all  present,  or  so  near  the  party 
actually  uttering  as  to  be  able  to  render 
him  aid  and  assistance ;  Rex  v.  Soares, 
R.  &  R.  C.  C.  25 ;  Rex  v.  Davis,  Id. 
113.  The  second  uttering  must  be 
stated  in  the  same  count  as  the  fbst ; 
for  the  two  facts  of  uttering  twice  in 
the  same  day  form  one  charge,  and 
should  be  stated  in  one  count ;  Rex  v. 
Tandy f  2  Leach,  835 ;  Curwan*s  caie, 
1  East,  P.  C.  182.  But  where  two 
utterings  are  charged  in  one  count  on 
the  same  day,  the  day  is  material,  and 
the  fact  of  twice  uttering  is  sufficiently 
averred ;  and  it  will  be  taken  that  the 
utterings  were  at  different  times  in  the 
same  day;  Rex  v.  Martin,  2  Leach, 
923;  1  Russ.  83.  In  an  indictment 
for  uttering  after  a  previous  oonvictioa 
for  the  same  offence,  the  previous  con- 
viction must  be  set  forth  with  a  prout 
patet  per  recordum  ;  Rex  v.  Turner,  R. 
&  M.  C.  C.  47.  The  merely  having 
counterfeit  silver  in  possession,  with 
intent  to  utter  it  as  good,  has  been  held 
to  be  no  offence,  because  there  is  no  cri- 
minal act  done ;  Rex  v.  Heath,  R.  &  R. 
C.  C.  184;  Rex  v.  Stewart,  Id.  288. 
But  procuring  it  with  intent  to  utter  it 
as  good,  has  been  held  to  be  a  misde- 
meanor, and  having  a  large  quantity  of 
it,  is  evidence  that  it  was  procured  with 
such  intent;  Rexy.  FuUtr,  Id.  308. 
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feitnrc  oflife^Md  gMds.  By  statute  9  Edw.  III.  st  i,  no 
sterling  mioney  shall  be  melted  down,  upon  pain  of  forfeiture 
thereof.  *By  statute  17  Edw.  IIL,  none  shall  be  so  [♦gg  1 
hardy  to  bring  &lse  and  ill  money  into  the  realm,  on  pain  of 
ibrfeitUTe  of  life  and  member  by  the  persons  importing,  and 
die  searchers  permitting  such  importation.  By  statute  3 
Hen.  y.  St.  1,  to  make,  coin,  buy,  or  bring  into  the  realm 
any  galley-halfpence,  fuskins,  or  dotkins,  in  order  to  utter 
lbem»  is  felony ;  and  knowingly  to  receive  or  pay  either  them 
or  blanis{r)  is  forfeiture  of  an  hundred  shillings.  By  statute 
14  Eliz.  c.  3,  such  as  forge  any  foreign  coin,  although  it  be 
not  made  current  here  by .  proclamation,  shall,  with  their 
aiders  and  abettors,  be  guilty  of  misprision  of  treason,  a  crime 
which  we  shall  hereafter  consider.  By  statute  13  and  14 
Car.  II.  c.  31,  the  offence  of  melting  down  any  current  silver 
money  shall  be  punished  with  forfeiture  of  the  same,  and  also 
the  doable  value :  and  the  offender,  if  a  freeman  of  any  town, 
shall  be  disfranchised ;  if  not,  shall  suffer  six  months'  im- 
prisonment. By  statute  6  and  7  W.  III.  c.  17,  if  any  person 
buys  or  sells,  or  knowingly  has  in  his  custody,  any  clippings 
or  filings  of  the  coin,  he  shall  forfeit  the  same  and  500/. ; 
one  moiety  to  the  king,  and  the  other  to  the  informer ;  and 
be  branded  in  the  cheek  with  the  letter  R.  By  statute 
8  and  9  W.  III.  c  ^,  if  any  person  shall  blanch,  or  whiten, 
copper  for  sale,  which  makes  it  resemble  silver ;  or  buy  or 
sell,  or  offer  to  sale,  any  malleable  composition,  which  shall 
be  heavier  than  silver,  and  look,  touch,  and  wear  like  gold, 
but  be  beneath  the  standard ;  or  if  any  person  shall  receive 
or  pay  at  a  less  rate  than  it  imports  to  be  of,  which  demon- 
strates a  consciousness  of  its  baseness,  and  a  fraudulent  de- 
sign, any  counterfeit  or  diminished  milled  money  of  this 
kingdom,  not  being  cut  in  pieces,  an  operation  which  is  ex- 
pressly directed  to  be  performed  when  any  such  money  shall 
be  produced  in  evidence,  and  which  any  person,  to  whom 
any  gold  or  silver  money  is  tendered,  is  empowered  by 
statutes  9  and  TOW.  III.  c.  21,  13  Geo.  III.  c.  71,  and 
14  Geo.  III.  c.  70,  to  perform  at  his  own  hazard,  and  the 
officers  of  the  exchequer  and  receivers  general  of  the  taxes 
are  particularly  required  to  perform :  all  such  persons  shall 
be  guilty  of  felony;  and  may  be  prosecuted  for  the  same  at 

(r)  Stat.  3  Hen.  VI.  c.  9. 
VOL.  IV.  K 
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any  time  within  three  months  after  the  ofience  committed. 
[^100]  •But  these  precautions  not  being  found  sufficient  to  prevent 
the  uttering  of  fiilse  or  diminished  money,  which  was  only  a 
misdemesnor  at  common  law,  it  is  enacted  by  statute  15  and 
16  Geo.  II.  c.  28,  that  if  any  person  shall  utter  or  tender  in 
payment  any  counterfeit  coin,  knowing  it  so  to  be,  he  shall 
for  the  first  offence  be  imprisoned  six  months,  and  find  sure- 
ties for  his  good  behaviour  for  six  months  more;  for  the 
second  offence,  shall  be  imprisoned  two  years,  and  find  sure- 
ties for  two  years  longer :  and,  for  the  third  offence,  shall  be 
guilty  of  felony  without  benefit  of  clergy.  Also  if  a  person 
knowingly  tenders  in  payment  any  counterfeit  money,  and 
at  the  same  time  has  more  in  his  custody;  or  shall,  within 
ten  days  after,  knowingly  tender  other  false  money ;  he  shall 
be  deemed  a  common  utterer  of  counterfeit  money,  and  shall 
for  the  first  offence  be  imprisoned  one  year,  and  find  sureties 
for  his  good  behaviour  for  two  years  longer ;  and  for  the  se- 
cond, be  guilty  of  felony  without  benefit  of  clergy.  By  the 
same  statute  it  is  also  enacted,  that  if  any  person  counterfeits 
the  copper  coin,  he  shall  suffer  two  years'  imprisonment,  and 
find  sureties  for  two  years  more.  By  statute  11  Geo.  III. 
c.  40,  persons  counterfeiting  copper  halfpence  or  farthings, 
with  their  abettors ;  or  buying,  selling,  receiving,  or  putting 
off  any  counterfeit  copper  money,  not  being  cut  in  pieces  or 
melted  down,  at  a  less  value  than  it  imports  to  be  of;  shall  be 
guilty  of  single  felony.  And  by  a  temporary  statute,  14  Geo. 
III.  c.  4S,  if  any  quantity  of  money  exceeding  the  sum  of 
five  pounds,  being  or  purporting  to  be  the  silver  coin  of  this 
realm,  but  below  the  standard  of  the  mint  in  weight  or  fine- 
ness, shall  be  imported  into  Great  Britain  or  Ireland,  tlie 
same  shall  be  forfeited  in  equal  moieties  to  the  crown  and 
prosecutor.  Thus  much  for  offences  relating  to  the  coin,  as 
well  misdemesnors  as  felonies,  which  I  thought  it  most  con- 
venient to  consider  in  one  and  the  same  view. 

9.  Fdoniet  2.    Felouies,   against  the   king's  council  («),    are  these. 

HJr^'cS^.    First,  by  statute  3  Hen.  VII.  c.  14,  if  any  sworn  servant  of 

the  king's  household  conspires  or  confederates  to  kill  any  lord 

[*101]      of  this  ^realm,  or  other  person,  sworn  of  the  king's  council, 

he  shall  be  guilty  of  felony.     Secondly,  by  statute  9  Ann. 

c.  16,  to  assault,  strike,  wound,  or  attempt  to  kill,  any  privy 

(»)  See  vol.  I.  p.  334. 
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counsellor  in  the  execution  of  his  office,  is  made  felony  with- 
out benefit  of  clergy  (5). 

3.  Felonies  in  serving  foreign  states^  which  service  is  ge- J;,i|^?j2«£ii 
nerally  inconsbtent  with  allegiance  to  one  s  natural  prince^  '^^' 
are  restrained  and  punished  by  statute  3  Jac.  I.  c.  4,  which 
makes  it  felony  for  any  person  whatever  to  go  out  of  the 
realm  to  serve  any  foreign  prince,  without  having  first  taken 
the  oath  of  all^iance  before  his  departure  (6).  And  it  is 
felony  also  for  any  g^itleman,  or  person  of  higher  degree, 
or  who  hath  borne  any  office  in  the  army,  to  go  out  of  the 
realm  to  serve  such  foreign  prince  or  state,  without  pre- 
viously entering  into  a  bond  with  two  sureties,  not  to  be  re- 
GOiidled  to  the  see  of  Rome,  or  enter  into  any  conspiracy 
against  his  natural  sovereign.  And  further,  by  statute  9  Geo. 
II.  c  30,  enforced  by  statute  29  Geo.  II.  c.  17,  if  any  sub- 
ject of  Great  Britain  shall  enlist  himself,  or  if  any  person 
shall  procure  him  to  be  enlisted,  in  any  foreign  service,  or  de- 
tain or  embark  him  for  that  purpose,  without  licence  under 
the  king^s  sign  manual,  he  shall  be  guilty  of  felony  without 
benefit  of  clergy :  but  if  the  person,  so  enlisted  or  enticed, 
shall  discover  his  seducer  within  fifteen  days,  so  as  he  may 
be  apprehended  and  convicted  of  the  same,  he  shall  be  indem- 
nified. By  statute  ^  Geo.  II.  c.  17,  it  is  moreover  enacted, 
that  to  serve  under  the  French  king,  as  a  military  officer, 
shall  be  felony  without  benefit  of  clergy  ;  and  to  enter  into 
the  Scotch  brigade,  in  the  Dutch  service,  without  previously 
taking  the  oaths  of  allegiance  and  abjuration,  shall  be  a  for- 
feiture of  500/.  (7). 


(5)  Both  tkew  ftatutes  arc  rvpealed  the  sutute ;  1  Robs.  92.  The  place 
hj  9  Geo.  IV.  c  31,  by  $  11  of  which  where  the  ofiimce  is  committed  is  that 
all  attempts  to  kill  are  made  capital  where  the  party  passes  oat  of  the  king- 
dfenoes,  without  any  distinction  as  to  dom.  Ibid. 

the  rank  and  station  of  the  party  at-  (7)  The  following  Acts   are    now 

taok«d,  except,  of  course,  as  to  the  repealed  by  59  Geo.  III.  c.  69,  §  1 ; 

king  and  the  branches  of  the  royal  fa-  vis.  9  Geo.  IL  c.  30 ;  29  Geo.  II.  c.  17 ; 

mily  mentioned  in  the  25  Edw.  IIL  11   Geo.  II.   (Ireland);    19  Geo.  II. 

(6)  Upon  the  constmction  of  this  (Ireland).  Section  2  of  59  Geo.  III. 
stitete  it  has  been  considered,  that  if  a  enacts.  That  any  person  who  shall  en- 
party  go  oat  of  the  realm  with  intent  to  list,  or  engage  to  enlist,  or  senre,  in 
serre  a  foreign  state,  although  there  be  foreign  service,  military  or  naval,  or 
no  senriee  in  ftct ;  or  if  a  party  do  ac-  engaging  to  go,  or  going  into  foreign 
tually  so  aerve^  though  he  did  not  go  countries  with  intent  to  enlist,  or  serve, 
over  for  that  parpoae,  it  vriU  be  withm  either  by  land  or  sea,  or  who  shaU  re- 
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4.  Felony  in 
embezzling  the 
king's  armcmr 
or  stores. 


[♦102] 
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4.  Felony  by  embezzling  or  destroying  the  king's  armour 
or  warlike  stores,  is,  in  the  first  place,  so  declared  to  be  by 
statute  31  Eliz.  c.  4,  which  enacts,  that  if  any  person  having 
the  charge  or  custody  of  the  king's  armour,  ordnance,  ammu- 
nition, or  habiliments  of  war ;  or  of  any  victual  provided  for 
victualling  the  king's  soldiers  or  mariners;  shalli  either  for 
gain,  or  to  impede  his  majesty's  service,  embezzle  the  same 
♦to  the  value  of  twenty  shillings,  such  offence  shall  be  felony. 
And  the  statute  22  Car.  II.  c.  5,  takes  away  the  benefit  of 
clergy  firom  this  offence,  and  from  stealing  the  king^s  naval 
stores  to  the  value  of  twenty  shillings  (8) ;  with  a  power  for 
the  judge,  after  sentence,  to  transport  the  offender  for  seven 
years.  Other  inferior  embezzlements  and  misdemesnors, 
that  fall  under  this  denomination,  are  punished,  by  statutes 
9  and  10  W.  III.  c.  4J  ;  1  Geo.  I.  c.25;  9  Geo.  I.  c.  8,  and 
17  Geo.  II.  c.  40,  with  fine,  corporal  punishment,  and  im- 
prisonment (9).  And  by  statute  12  Geo.  III.  c.  24,  to  set  on 
fire,  burn,  or  destroy  any  of  his  majesty's  ships  of  war,  whe- 
ther built,  building,  or  repairing ;  or  any  of  the  king's  arse- 
nals, magazines,  dock-yards,  ropeyards,  or  victualling  offices, 
or  materials  tliereunto  belonging ;  or  military,  naval,  or  vie- 


tun,  or  procure,  or  endeavour  to  hire 
or  engage  any  others  to  enlist  or  be 
employed  in  any  such  foreign  service, 
shiJl  be  guilty  of  a  misdemeanor,  and 
upon  a  conviction,  upon  any  informa- 
tion or  indictment,  shall  be  punishable 
by  fine  and  imprisonment,  or  either  of 
them,  at  the  discretion  of  the  court, 
before  which  the  offender  may  be  con- 
victed. 

By  sect.  5,  vessels  with  persons  on 
board  engaged  in  foreign  service,  may 
be  detained  at  any  port  in  his  majesty's 
dominions,  upon  information  being 
given  on  oath  as  therein  prescribed. 

By  sect.  6,  masters  of  ships  and  ves- 
sels taking  on  board  any  person  or  per- 
sons known  to  be  enlisted,  as  before  re- 
cited, shall  forfeit  the  som  of  50/.  for 
each  and  every  person  so  taken,  or  en- 
gaged to  be  taken  on  board. 

Sections  7 &6  provide  certain  pe- 
nalties on  persons  fitting  oat  armed 
vessels  to  aid  in  military  operations 


with  any  foreign  powers  without  li- 
cence, or  aiding  the  warlike  eqvupment . 
of  vessels  of  foreign  states.  See  the 
general  law  upon  this  subject  stated 
and  reviewed  in  the  late  case  of  Doe  v. 
Acklam,  4  D.  &  R.  394;  2  B.  &  C. 
779. 

(8)  By  4  Geo.  IV.  c.  53,  the  capi- 
tal punishment  imposed  by  this  act  is 
repealed ;  and,  it  is  enacted  that  of- 
fenders shall  be  transported  for  life,  or 
for  any  term  not  less  than  seven  years, 
or  suffer  imprisonment  with  or  without 
hard  labour  for  any  tenn  not  exceeding 
seven  years.  The  whole  of  this  act, 
except  as  relates  to  this  particular 
subject,  is  repealed  by  7  &  8  Geo.  IV. 
c.  27. 

(9)  To  which  have  since  been  added 
l&2  0eo.  III.  e.  56;  39  &  40  Geo. 
III.  c.  89;  58  Geo.  HI.  o.  196;  54 
Gea  III.  e.  60,  c.  159f  55  Geo.  III. 
c.  187;  56  Gea  III.  c  80|  1  &2 
Gm.  IV.  c.  75;  4  Geo.  |V..e.5S. 
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tualling  stores^  or  ammunition  ;  or  causing^  aiding,  procuring, 
abetting,  or  assisting  in,  such  offence ;  shall  be  felony  with- 
out benefit  of  clergy  (10). 

5.  Desertion  from  the  king's  armies  in  time  of  war,  whe-  s.  Desertion 
ther  by  land  or  sea,  in  England  or  in  parts  beyond  the  seas,  vmies  by  und, 
is  by  the  standing  laws  of  the  land,  exclusive  of  the  annual  ^^  ^ 
acts  of  parliament  to  punish  mutiny  and  desertion,  and  parti- 
cularly by  statute  18  Hen.  VL  c.  19,  and  5  Eliz.  c.  5,  made 
felony,  but  not  without  benefit  of  clergy.     But  by  the  statute 
2  and  S  Edw.  VI.  c.  3,  clergy  is  taken  away  from  such  de- 
serters,  and    the    offence  is  made   triable    by   the  justices 
of  every   shire.     The  same   statutes  punish   other  inferior 
military  offences   with  fines,   imprisonment,   and  other  pe- 
nalties (1 1). 


(10)  As  to  the  stealing  from  and 
ploadering  ships  generally,  see  7  &  8 
Geo.  IV.  c.  29,  $  17  &  18:  as  to  de- 
straying  or  ii^nring  ships  generally, 
see  1  &  2  Geo.  IV.  c.  75,  §  11 ;  7  & 
8  Geo.  IV.  c.  aO,  $9, 10&  11. 

(11)  To  this  class  of  felonies  inju- 
rions  to  the  king's  prerogative  may  be 
added  two  felonies  lately  created  by 
the  legislature,  who  thought  it  expe- 
dient to  repress  the  attempts  of  mis- 
duevons  and  disaffected  persons  by 
transportation  or  capital  punbhment. 
The  97  Geo.  IIL  c.  70  {made  perpe- 
tual by  57  Geo.  III.  c.  7),  enacts,  that 
if  any  person  shall  maliciously  and  ad- 
visedly endeavour  to  seduce  any  person 
serving  in  his  maje8ty*s  service  by  sea 
or  land  from  his  duty  and  allegiance,  or 
to  incite  any  person  to  commit  any  act 
of  mutiny  or  mutinous  practice,  he  shall 
be  guilty  of  felony,  and  shall  suffer 
death  vritbout  benefit  of  clergy. 

The  crime  wherever  committed  may 
be  tried  in  any  county.  * 

*  A  sailor  in  a  sick  hospital,  where 
he  had  been  for  thirty  days,  and  there- 
fore not  entitlfld  to  pay»  nor  liable  for 
what  he  then  did  to  a  court  martial, 
has  been  held  to  be  a  person  serving  in 
his  ni^|esty*s  forces  by  sea,  and  the  se- 
ducing him  an  ofiencc  within  this  act ; 


And  by  the  37  Geo.  IIL  c.  123,  it 
is  enacted,  that  whoever  shall  adminis- 
ter, or  cause  to  be  administered,  or 
shall  be  present  at  and  consenting  to 
the  administering  of,  or  shall  take,  any 
oath  or  engagement  intending  to  bind 
any  person  in  any  mutinous  or  seditious 
purpose,  or  to  belong  to  any  seditious 
society  or  confederacy,  or  to  obey  any 
committee,  or  any  person,  not  having 
legal  authority  for  that  purpose,  or  not 
to  give  evidence  against  any  confede- 
rate or  other  person,  or  not  to  discover 
any  unlavrful  combination,  or  any  ille- 
gal act,  or  any  illegal  oath  or  engage* 
ment,  shall  be  guilty  of  felony,  and 
may  be  transported  for  seven  3rears. 
Compulsion  shall  be  no  excuse,  imless 
the  party  within  four  days  after  he  has 
an  opportunity  disclose  the  whole  of 
the  case  to  a  justice  of  the  peace,  or  if 
a  seaman  or  soldier,  to  his  commanding 
officer.  An  offence  against  this  act 
committed  any  where  may  be  tried  in 
any  county,  unless  it  be  committed  in 


Rex  V.  Tierney,  R.  &  R.  C.  C.  74. 

In  an  indictment  under  this  act,  it  is 
sufficient  to  charge  an  endeavour  to  in- 
cite, &c.  without  specifying  the  means 
employed ;  Rex  v.  Fuller^  1  B.  &  P. 
180. 
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Scotland ;  it  shall  then  be  tried  in  the 
criminal  courts  of  that  country. 

A  person  acquitted  under  either  of 
these  statutes  shall  not  be  prosecuted 
again  for  the  same  fact  for  high  trea- 


son, but  these  statutes  shall  not  prevent 
any  person  not  already  tried  under 
them  firom  being  prosecuted  for  high 
treason,  in  the  same  manner  as  if  they 
had  not  been  passed. — Ch.  * 


*  The  unlawful  administering,  by 
any  associated  body  of  men,  of  an  oath 
to  any  person,  purporting  to  bind  him 
not  to  reveal  or  discover  such  unlawful 
oombiaation  or  conspiracy,  nor  any  il- 
legal  act  done  by  them,  has  been  held 
to  be  felony  within  this  statute,  though 
the  object  of  such  assodation  were  a 
conspiracy  to  raise  wages  and  make  re- 
gulations in  a  certain  trade,  and  not  to 
stir  up  mutiny  or  sedition;  Res  ▼. 
Marks,  3  East,  157.  The  ground  of 
which  decision  seems  to  be,  that  though 
the  preamble  and  the  early  part  of  the 
enacting  clause,  relate  exclusiTely  to 
cases  of  mutiny  and  sedition,  yet,  taken 
altogether,  the  enacting  clause  is  more 
general  than  the  preamble,  and  is  large 
enough  to  embrace  other  cases  than 
those  of  mutiny  and  sedition. 

By  sect.  4  of  this  statute,  it  shall  not 
be  necessary  in  an  indictment  for  any 
offence  und^  it,  to  set  forth  the  words 
of  the  oath,  but  it  shall  be  suiBcient  to 
set  forth  the  purport  of  it,  or  some  ma- 
terial part  thereof.  Upon  which  it  has 
been  held,  that  an  indictment,  charg- 
ing that  the  defendants  administered  to 
Ji  H,  an  oath,  intending  to  bind  him 
not  to  inform  or  give  evidence  against 
any  member  of  a  certain  society  formed 
to  distttrt)  the  public  peace,  for  any  act 
or  expression  of  his  or  theirs,  &c.  is 
good*  without  alleging  the  tenor  or 
purport  of  the  oath  to  be  set  forth,  and 
without  shewii^  in  what  manner  the 
public  peace  was  meant  to  be  dis- 
turfaed  by  such  society ;  Rgx  v.  Moort, 
6  East,  419. 

So,  where  a  witness,  swearing  to  the 
words  spoken  by  way  of  oath  by  the 
prisoner  when  he  administered  the 
same,  sud,  that  he  held  a  paper  in  his 
hand  at  the  same  time  when  he  admi- 
nistered the  oath,  firom  which  it  was 
supposed  he  read  the  words;  it  was 
held,  that  parol  evidence  of  what  he  in 


fact  said  was  sufficient,  vrithont  giving 
him  notice  to  produce  such  paper.  Id. 

So  where  the  oath,  on  the  face  of  it, 
did  not  purport  to  be  for  a  seditious 
purpose,  it  was  held,  that  evidence 
might  be  given  to  shew  that  the  bro- 
therhood therein  referred  to  was  a  sedi- 
tious society.  Id. 

52  Geo.  III.  c.  104,  provides,  that 
every  person  who  shall  administer,  or 
cause  to  be  administered,  or  be  aiding 
and  assisting  in  the  administration  of, 
any  oath  or  engagement  intended  to 
bind  the  party  sworn  to  the  commission 
of  any  treason,  murder,  or  capital  fe- 
lony, shall  be  guilty  of  felony  without 
benefit  of  clergy.  And  efveiy  one  tak- 
ing the  same,  not  being  oonpeUed, 
shall  be  guilty  of  felony,  and  be  trans- 
ported for  life,  or  for  such  time  as  the 
court  before  which  the  conviction  takes 
place,  may  decide. 

Persons  compelled  to  take  such  oath 
are  not  exonerated,  unless  they  discover 
the  same  witlun  fourteen  days. 

57  Geo.  III.  c.  19,  $25»  extends  the 
provisions  of  the  fonner  act*  to  all  fu- 
ture societies,  and  the  members  thereof, 
taking  unlawful  oaths,  &c.  or  electing 
committees,  delegates,  &c.  And  60 
Geo.  III.  c.  1,  prohibits  meMhiga  and 
assemblies  of  persona  for  the  purpose 
of  being  trained,  or  of  practising  mili- 
tary exercise,  under  pain  of  transporta- 
tion for  seven  years,  or  imprisonment 
for  two  years ;  and  renders  persons  at- 
tending such  meetings  or  assemblies, 
liable  to  fine,  and  imprisonment  not  ex- 
ceeding two  years.  Upon  the  subject 
of  the  evidence  admissible  to  prove  tiie 
intent  of  persons  indicted  for  assemb- 
ling, &c.  under  this  act,  see  R$x  v. 
Hunt,  3  B.  &  A.  566 ;  Redfard  v.  Btr- 
ley,  3  Stark.  Ev.  1510;  3  Stark.  N.  P.C. 
76 ;  Rex  v.  Broadribb,  6  C.  &  P.  571 ; 
Rex  V.  Ball,  Id.  563. 
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CHAPTER  Vlll. 
OF  PRiEMUNIRE. 

A  THIRD  species  of  offence  more  immediately  affecting  the  Pnemunireisan 
king  and  his  government,  though  not  subject  to  capital  pu-  Sb^^guld^ 
nishment,  is  that  otpramunire :  so  called  from  the  words  of  Sri«to«S^  from 
the  writ  preparatory  to  the  prosecution  thereof;  "  praemunire  ^^^^ 
(a)  facias  A.  ^.**  cause  A.  B.  to  be  forewarned  that  he  ap- 
pear before  us  to  answer  the  contempt  wherewith  he  stands 
charged;  which  contempt  is  particularly  recited  in  the  pre- 
amble to  the  writ  (6).     It  took  its  original  from  the  exorbi- 
tant power  claimed  and  exercised  in  England  by  the  pope, 
which  even  in  the  days  of  blind  zeal  was  too  heavy  for  our 
ancestors  to  bear. 

It  may  justly  be  observed,  that  religious  principles,  which,  2il£53  ty**^*^**" 
when  genuine  and  pure,  have  an  evident  tendency  to  make  •JJiJ^'^L 
their  professors  better  citizens  as  well  as  better  men,  have,  each  other;  m 

1  ^    -  -  _  11  1  •  ^appewi  from  the 

when  perverted  and  erroneous,  been  usually  subversive  oi  conduct  of  the 
civil  government,  and  been  made  both  the  cloak  and  the  in-  this  country. 
strument  of  every  pernicious  design  that  can  be  harboured 
in  the  heart  of  man.     The  unbounded  authority  that  was 
exercised  by  the  Druids  in  the  west,  under  the  influence  of 
pagan  superstition,  and  the  terrible  ravages  committed  by  the 
Saracens  in  the  east,  to  propagate  the  religion  of  Mahomet, 
both  witness  to  the  truth  of  that  ancient  universal  observation, 
that,  in  all  ages,  and  in  all  countries,  civil  and  ecclesiastical 
tyranny  are  mutually  productive  of  each  other.     It  is  there- 
fore the  glory  of  the  church  of  England,  that  she  inculcates 
due  obedience  to  lawful  authority,  and  hath  been,  as  her  pre- 
lates on  ♦a  trying  occasion  once  expressed  it  (c),  in  her  prin-      [*104] 
ciples  and  practice   ever  most  unquestionably   loyal.     The 
clergy  of  her  persuasion,  holy   in  their  doctrines   and  un- 

(a)  A  batbtfoiu  word  for  pntmo-  (6)  Old  Nat.  Brev.  101,  edit.  1534. 

n$n  (1 )  (e)  Address  to  James  II.  1687. 


(I)  Pr^munio,  in  law  Latin,  is  used  in  all  its  tenses  and  participles,  fw premomio 

or  cito,     DucANGE  Grots  — Ch. 
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blemished  in  their  lives  and  conversation^  are  also  moderate 
in  their  ambition,  and  entertain  just  notions  of  the  ties  of 
society  and  the  rights  of  civil  government     As  in  matters  of 
faith  and  morality  they  acknowledge  no  guide  but  the  scrip- 
tures, so,  in  matters  of  external  polity  and  of  private  right, 
they  derive  all  their  title  from  the  civil  magistrate ;  they  look 
up  to  the  king  as  their  head,  to  the  parliament  as  their  law- 
giver, and  pride  themselves  in  nothing  more  justly,  than  in 
being  true  members  of  the  church,  emphatically  by  law  estab« 
lished.    Whereas  the  notions  of  ecclesiastical  liberty,  in  those 
who  differ  from  them,  as  well  in  one  extreme  as  the  other, 
for  I  here  only  speak  of  extremes,  are  equally  and  totally 
destructive  of  those  ties  and  obligations  by  which  all  society 
is  kept  together  ;  equally  encroaching  on  those  rights,  which 
reason  and  the  original  contract  of  every  free  state  in  the 
universe  have  vested  in  the  sovereign  power;  and  equally 
aiming  at  a  distinct  independent  supremacy  of  their  own, 
where  spiritual  men  and  spiritual  causes  are  concerned.     The 
dreadful  effects  of  such  a  religious  bigotry,  when  actuated  by 
erroneous  principles,  even  of  the  protestant  kind,  are  suflS- 
ciently  evident  from  the  history  of  the  anabaptists  in  Ger- 
many, the  covenanters  in  Scotland,  and  that  deluge  of  sec- 
taries in  England,  who  murdered  their  sovereign,  overturned 
the  church  and  monarchy,  shook  every  pillar  of  law,  justice, 
and  private  property,  and  most  devoutly  established  a  king- 
dom of  the  saints  in  their  stead.     But  these  horrid  devasta^ 
tions,  the  effects  of  mere  madness,  or  of  zeal  that  was  nearly 
allied  to  it,  though  violent  and  tumultuous,  were  but  of  a  short 
duration.     Whereas  the  progress  of  the  papal  policy,  long 
actuated  by  the  steady  counsels  of  successive  pontiffs,  took 
deeper  root,  and  was  at  length  in  some  places  with  difficulty, 
in  others  never  yet,  extirpated.     For  this  we  might  call  to 
witness  the  black  intrigues  of  the  Jesuits,  so  lately  triumphant 
over  Christendom,  but  now  universally  abandoned  by  even 
the  roman  catholic  powers :  but  the  subject  of  our  present 
[*105J      *chapter  rather  leads  us  to  consider  the  vast  strides  which 
were  formerly  made  in  this  kingdom  by  the  popish  clergy ; 
how  nearly  they  arrived  to  effecting  their  grand  design ;  some 
few  of  the  means  they  made  use  of  for  establishing  their 
plan  ;  and  how  almost  all  of  them  have  been  defeated  or  con- 
verted to  better  purposes,  by  the  vigour  of  our  free  constitu- 
tion, and  the  widom  of  successive  parliaments. 


PRAIfUNIRB.  1 

The  ancient  British  church,  by  whomsoever  planted,  was  f^^^  aotnori 
a  stranger  ta  the  bishop  of  Rome,  and  all  his  pretended  au-  flnt  claimed 
thority.  But  the  pagan  Saxon  invaders  having  driven  the  "mo^ttt^^* 
professors  of  Christianity  to  the  remotest  comers  of  our 
island,  their  own  conversion  was  afterwards  efiected  by  Au- 
gustin  the  monk,  and  other  missionaries  from  the  court  of 
Rome.  This  naturally  introduced  some  few  of  the  papal  cor- 
ruptions in  point  of  faith  and  doctrine ;  but  we  read  of  no 
civil  authority  cliumed  by  the  pope  in  these  kingdoms,  till  the 
aera  of  the  Norman  conquest :  when  the  then  reigning  pontiff 
having  favoured  duke  William  in  his  projected  invasion,  by 
blessing  his  host  and  consecrating  his  banners,  he  took  that 
opportunity  also  of  establishing  his  spiritual  encroachments ; 
and  was  even  permitted  so  to  do  by  the  policy  of  the  con- 
queror, in  order  more  effectually  to  humble  the  Saxon  clergy 
and  aggrandize  his  Norman  prelates ;  prelates,  who,  being 
bred  abroad  in  the  doctrine  and  practice  of  slavery,  had  con- 
tracted a  reverence  and  regard  for  it,  and  took  a  pleasure  in 
rivetting  the  chains  of  a  freeborn  people. 

The  most  stable  foundation  of  legal  and  rational  ffovern-  •«<»  w^  »ooe 

"  °  rendered  coe; 

ment  is  a  due  subordination  of  rank,  and  a  irradual  scale  of  ^^^s^^ewith 

1.  1  I'M*'  I  1  chrUtUnwoi 

authority ;  and  tyranny  also  itseli  is  most  surely  supported 
by  a  regular  increase  of  despotism,  rising  from  the  slave  to 
the  sultan :  with  this  difference  however,  that  the  measure  of 
obedience  in  the  one  is  grounded  on  the  principles  of  society, 
and  is  extended  no  further  than  reason  and  necessity  will 
warrant:  in  the  other  it  is  limited  only  by  absolute  will  and 
pleasure,  without  permitting  the  inferior  to  examine  the  title 
upon  which  it  is  founded.  More  effectually  therefore  to  en- 
slave the  consciences  and  minds  of  the  people,  the  Romish 
*clergy  themselves  paid  the  most  implicit  obedience  to  their  [*106] 
own  superiors  or  prelates ;  and  they,  in  their  turiis,  were  as 
blindly  devoted  to  the  will  of  the  sovereign  pontiff,  whose  de- 
cisions they  held  to  be  infallible,  and  his  authority  coexten- 
sive with  the  christian  world.  Hence  his  legates  a  latere 
were  introduced  into  every  kingdom  of  Europe,  his  bulls 
and  decretal  epistles  became  the  rule  both  of  faith  and  dis- 
cipline, his  judgment  was  the  final  resort  in  all  cases  of 
doubt  or  difficulty,  his  decrees  were  enforced  by  anathemas 
and  spiritual  censures,  he  dethroned  even  kings  that  were 
refract<»n|r,  and  denied  to  whole  kingdoms,  when  undutiful, 
the  exercise  of  christian  ordinances,  and  the  benefits  of  the 
gospel  of  God. 
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By  TivkMif  Butj  though  the  being  spiritual  head  of  the  church  was  a 

pttatodtoiSr'  thing  of  great  sounds  and  of  greater  authority,  among  men 
o/chrMeadoa;  of  conscience  and  piety,  yet  the  court  of  Rome  was  fully 
apprized  that,  among  the  bulk  of  mankind,  power  cannot  be 
maintained  without  property ;  and  therefore  its  attention  be- 
gan very  early  to  be  rivetted  upon  every  method  that  pro- 
mised pecuniary  advantage.  The  doctrine  of  purgatory  was 
introduced,  and  with  it  the  purchase  of  masses  to  redeem  the 
souls  of  the  deceased.  Newfimgled  offences  were  created, 
and  indulgences  were  sold  to  the  wealthy,  for  liberty  to  sin 
without  danger*  The  canon  law  took  cognizance  of  crimes, 
enjoined  penance  pro  salute  aninue,  and  commuted  diat 
penance  for  money.  Non-residence  and  pluralities  among 
the  clergy,  and  marriages  among  the  laity  related  within  the 
seventh  degree,  were  strictly  prohibited  by  canon ;  but  dis- 
pensations were  seldom  denied  to  those  who  could  afford  to 
buy  them.  In  short,  all  the  wealth  of  Christendom  was  gra- 
dually drained  by  a  thousand  channels,  into  the  coffers  of  the 
holy  see. 
usninedtiio  The  establishment  also  of  the  feodal  system  in  most  of  the 

iuid  origiiutted  '  governments  of  Europe,  whereby  the  lands  of  all  private 
fice}  *'   proprietors  were  declared  to  be  holden  of  the  prince,  gave  a 

hint  to  the  court  of  Rome  for  usurping  a  similar  authority 
over  all  the  preferments  of  the  church ;  which  began  first  in 
Italy,  and  gradually  spread  itself  to  England.  The  pope  be- 
[*107]  came  a  ^feodal  lord;  and  all  ordinary  patrons  were  to  hold 
their  right  of  patronage,  under  this  universal  superior. 
Estates  held  by  feodal  tenure,  being  originally  gratuitous 
donations,  were  at  that  time  denominated  beneficia:  their 
very  name  as  well  as  constitution  was  borrowed,  and  the  care 
of  the  souls  of  a  parish  thence  came  to  be  denominated  a 
benefice.  Lay  fees  were  conferred  by  investiture  or  delivery 
of  corporal  possession  ;  and  spiritual  benefices,  which  at  first 
were  universally  donative,  now  received  in  like  manner  a  spi- 
ritual investiture,  by  institution  firom  the  bishop,  and  induc- 
tion under  bis  authority.  As  lands  escheated  to  the  lord,  in 
defect  of  a  legal  tenant,  so  benefices  lapsed  to  the  bishop 
upon  non-presentation  by  the  patron,  in  the  nature  of  a  spi- 
ritual escheat.  The  annual  tenths  collected  from  the  clergy 
were  equivalent  to  the  feodal  render,  or  rent  reserved  upon 
a  grant ;  the  oath  of  canonical  obedience  was  copied  from 
the  oath  of  fealty  required  from  the  vassal  by  his  superior ; 
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and  the  primer  teiiint  of  our  military  tenures^  whereby  the 
first  profits  of  an  heir's  estate  were  cruelly  extorted  by  his 
lord,  gave  birth  to  as  cruel  an  exaction  of  first-fruits  fix>ni  the 
beneficed  clergy.  And  the  occasional  aids  and  talliages, 
levied  by  the  prince  on  his  vassals,  gave  a  handle  to  the  pope 
to  levy,  by  the  means  of  his  legates  a  latere^  peterpence  and 
other  taxations. 

At  length  the  holy  father  went  a  step  beyond  any  example  ^  ^^^ 
of  either  emperor  or  feodal  lord.  He  reserved  to  himself,  chw^wu  m. 
by  his  own  apostolical  authority  (cl),  the  presentation  to  all  uid  uie  czown 
benefices  which  became  vacant  while  the  incumbent  was  at- into  hu  hands: 
tending  the  court  of  Rome  upon  any  occasion,  or  on  his 
journey  thither,  or  back  again ;  and  moreover  such  also  as 
became  vacant  by  his  promotion  to  a  bishopric  or  abbey : 
**  etiamsi  ad  iUa  persona  consueverint  et  debuerint  per  elee^ 
tkmem  aut  quemvis  aUum  modum  wtsumi  (2).*'  And  this 
last,  the  canonists  declared,  was  no  detriment  at  all  to  the 
patron,  being  only  like  the  change  of  a  life  in  a  feodal  estate 
by  the  lord.  Dispensations  to  avoid  these  vacancies  begat 
the  doctrine  of  commendams;  and  papal  provisions  were  the 
previous  nomination  to  such  benefices,  by  a  kind  of  anticipa- 
tion, before  they  ^became  actually  void ;  though  afterwards  [^108] 
indiscriminately  applied  to  any  right  of  patronage  exerted  or 
usurped  by  the  pope.  In  consequence  of  which  the  best 
livings  were  filled  by  Italian  and  other  foreign  clergy,  equally 
unskilled  in  and  adverse  to  the  laws  and  constitution  of 
England.  The  very  nomination  to  bishoprics,  that  ancient 
prerogative  of  the  crown,  was  wrested  from  king  Henry  the 
first,  and  afterwards  from  his  successor  king  John;  and 
seemingly  indeed  conferred  on  the  chapters  belonging  to 
each  see :  but  by  means  of  the  frequent  appeals  to  Rome, 
through  the  intricacy  of  the  laws  which  regulated  canonical 
elections,  was  eventually  vested  in  the  pope.  And,  to  sum 
up  this  head  with  a  transaction  most  unparalleled  and  asto- 
nishing in  its  kind,  pope  Innocent  III.  had  at  length  the 
eflSrontery  to  demand,  and  king  John  had  the  meanness  to 
consent  to,  a  resignation  of  his  crown  to  the  pope,  whereby 

(d)  Extrav.  1.  3;  t.  2,  c,  IS. 


(2)  Even  ihoqgh  the  portiefl  were  accustomed,  and  ought  to  be  advanced  to 

them,  by  election,  or  any  other  mode. 
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England  was  to  become  for  ever  St  Peter's  patrimony ;  and 
the  dastardly  monarch  reaccepted  his  sceptre  from  the  hands 
of  the  papal  legate,  to  hold  as  the  vassal  of  the  holy  see,  at 
the  annual  rent  of  a  thousand  marks. 
ucioos^i^oaMr  Another  engine  set  on  foot,  or  at  least  greatly  improved, 
by  the  court  of  Rome,  was  a  masterpiece  of  papal  policy. 
Not  content  with  the  ample  provision  of  tithes,  which  die 
law  of  the  land  had  given  to  the  parochial  clergy,  they  en- 
deavoured to  grasp  at  the  lands  and  inheritances  of  the  king- 
dom, and,  had  not  the  legislature  withstood  them,  would  by 
this  time  have  probably  been  masters  of  every  foot  of  ground 
in  the  kingdom.  To  this  end  they  introduced  the  monks  of 
the  Benedictine  and  other  rules,  men  of  sour  and  austere 
religion,  separated  from  the  world  and  its  concerns  by  a  vow 
of  perpetual  celibacy,  yet  fascinating  the  minds  of  the  people 
by  pretences  to  extraordinary  sanctity,  while  all  their  aim 
was  to  aggrandize  the  power  and  extend  the  influence  of 
their  grand  superior  the  pope.  And  as,  in  those  times  of 
civil  tumult,  great  rapines  and  violence  were  daily  committed 
by  overgrown  lords  and  their  adherents,  they  were  taught  to 
believe,  that  founding  a  monastery  a  little  before  their  deaths 
would  atone  for  a  life  of  incontinence,  disorder,  and  blood- 
shed. Hence  innumerable  abbeys  and  religious  houses  were 
[•109]  "^"^'^  within  a  ♦century  after  the  conquest,  and  endowed,  not 
only  with  the  tithes  of  parishes  which  were  ravished  from 
the  secular  clergy,  but  also  with  lands,  manors,  lordships, 
and  extensive  baronies.  And  the  doctrine  inculcated  was, 
that  whatever  was  so  given  to,  or  purchased  by,  the  monks 
and  fnars,  was  consecrated  to  God  himself;  and  that  to 
alienate  or  take  it  away  was  no  less  than  the  sin  of 
sacrilege, 
and  adopted  I  might  here  have  enlarged  upon  other  contrivances  which 

foruieusarpa-  will  occur  to  the  recollcctiou  of  tlie  reader,  set  on  foot  by 
power.  the  court  of  Rome,  for  efiecting  an  entire  exemption  of  its 

clergy  from  any  intercourse  with  the  civil  magistrate :  such 
as  the  separation  of  the  ecclesiastical  court  from  the  tem- 
poral ;  the  appointment  of  its  judges  by  merely  spiritual  au- 
thority, without  any  interposition  from  the  crown ;  the  exclu- 
sive jurisdiction  it  claimed  over  all  ecclesiastical  persons  and 
causes ;  and  the  privilegium  clericale,  or  benefit  of  clergy, 
which  delivered  all  clerks  from  any  trial  or  punishment 
except  before  their  own  tribunal.     But  the  history  and  pro- 
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gress  of  ecclesiastical  courts  (e\  as  well  as  of  purchases  in 
mortmain  (/),  have  already  been  fully  discussed  in  the  pre- 
ceding volumes ;  and  we  shall  have  an  opportunity  of  exa- 
mining at  large  the  nature  of  the  privilegium  clericale  in  the 
progress  of  the  present  book.  And  therefore  I  shall  only 
observe  at  present,  that  notwithstanding  this  plan  of  pontifical 
power  was  so  deeply  laid,  and  so  indefatigably  pursued  by 
the  unwearied  politics  of  the  court  of  Rome  through  a  long 
succession  of  ages ;  notwithstanding  it  was  polished  and  im- 
proved by  the  united  endeavours  of  a  body  of  men,  who 
engrossed  all  the  learning  of  Europe  for  centuries  together ; 
notwithstanding  it  was  firmly  and  resolutely  executed  by 
persons  the  best  calculated  for  establishing  tyranny  and 
despotism,  being  fired  with  a  bigoted  enthusiasm,  which  pre- 
vailed not  only  among  the  weak  and  simple,  but  even  among 
those  of  the  best  natural  and  acquired  endowments,  uncon- 
nected with  their  fellow-subjects,  and  totally  indifierent  what 
might  befal  that  posterity  to  which  they  bore  no  endearing 
relation :  yet  it  vanished  into  ^nothing,  when  the  eyes  of  the  [•!  lO] 
people  were  a  little  enlightened,  and  they  set  themselves 
with  vigour  to  oppose  it.  So  vain  and  ridiculous  is  the  at- 
tempt to  live  in  society,  without  acknowledging  the  obliga* 
tions  which  it  lays  us  under ;  and  to  afifect  an  entire  inde- 
pendence of  that  civil  state,  which  protects  us  in  all  our 
rights,  and  gives  us  every  other  liberty,  that  only  excepted  of 
despising  the  laws  of  the  community. 

Having  thus  in  some  degree  endeavoured  to  trace  out  the  ^^JSJ^f^  ^ 
original  and  subsequent  progress  of  the  papal  usurpations  in  '^^  ^^^ 
England,  let  us  now  return  to  the  statutes  of  pramunireg  ^^  foandauon 
which  wei*e  framed  to  encounter  this  overgrown  yet  increas-  prKmonire. 
ing  evil.     King  Edward  I.,  a  wise  and  magnanimous  prince, 
set  himself  in  earnest  to  shake  off  this  servile  yoke  (ff).     He 
would  not  suffer  his  bishops  to  attend  a  general  council,  till 
they  had  sworn  not  to  receive  the  papal  benediction.     He 
made  light  of  all  papal  bulls  and  processes :  attacking  Scot- 
land, in  defiance  of  one ;  and  seizing  the  temporalities  of  his 
clergy,  who,  under  pretence  of  another,  refused  to  pay  a  tax 
imposed  by  parliament.      He  strengthened  the  statutes  of 
mortmain ;  thereby  closing  the  great  gulph,  in  which  all  the 
lands  of  the  kingdom  were  in  danger  of  being  swallowed. 

(<)  See  TdL  IIL  page  61,  (g)  Dav.  8^  &c. 

(/)  See  vol.  IL  page  268. 
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Aiidf  one  of  his  subjects  having  obtained  a  bull  of  excooi' 
munication  against  another,  he  ordered  him  to  be  executed  as 
a  traitor,  according  to  the  ancient  law  (A).  And  in  the  thirty- 
fifth  year  of  his  reign  was  made  the  first  statute  against  papal 
provisions,  being,  according  to  Sir  Edward  Coke  (t),  the 
foundation  of  all  the  subsequent  statutes  of />r£9mtfstre,wliidi 
we  rank  as  an  ofience  immediately  against  the  king,  because 
every  encouragement  of  the  papal  power  is  a  diminution  of 
the  authority  of  the  crown. 
^^«!eto^  In  the  weak  reign  of  Edward  the  second  the  pope  again 
Sm  ^ildTin     endeavoured  to  encroach,  but  the  parliament  manfully  with- 

^ntfdu.^d  ^^^^^  ^^^  >  ^^^  ^^  ^^  ^^e  ^^  ^®  principal  articles  charged 
^'''  against  that  unhappy  prince,  that  he  had  given  allowance  to 

the  bulls  of  the  see  of  Rome.  But  Edward  the  third  was 
[*1 1 1]  of  a  temper  extremely  different ;  and,  to  remedy  these  ^incon- 
veniences first  by  gentle  means,  he  and  his  nobility  wrote  an 
expostulation  to  the  pope:  but  receiving  a  menacing  and 
contemptuous  answer,  withal  acquainting  him,  that  the  em- 
peror, who  a  few  years  before  at  the  diet  of  Nuremberg, 
A.  D.  l32Sf  had  established  a  law  against  provisions  (k),  and 
also  the  king  of  France  had  lately  submitted  to  the  holy  see ; 
the  king  replied,  that  if  both  the  emperor  and  the  French 
king  should  take  the  pope*s  part,  he  was  ready  to  give  battle 
to  them  both,  in  defence  of  the  liberties  of  the  crown.  Here- 
upon more  sharp  and  penal  laws  were  devised  against  pro- 
visors  (/),  which  enact  severally,  that  the  court  of  Rome  shall 
not  present  or  collate  to  any  bishopric  or  living  in  England ; 
and  that  whoever  disturbs  any  patron  in  the  presentation  to 
a  living  by  virtue  of  a  papal  provision,  such  provisor  shall 
pay  fine  and  ransom  to  the  king  at  his  will,  and  be  impri- 
soned till  he  renounces  such  provision :  and  the  same  pu- 
nishment is  inflicted  on  such  as  cite  the  king,  or  any  of  his 
subjects,  to  answer  in  the  court  of  Rome.  And  when  the 
holy  see  resented  these  proceedings,  and  pope  Urban  V.  at- 
tempted to  revive  the  vassalage  and  annual  rent  to  which 
king  John  had  subjected  his  kingdom,  it  was  unanimously 
agreed  by  all  the  estates  of  the  realm  in  parliament  assem- 
bled, 40  Edw.  III.  that  king  John's  donation  was  null  and 

(h)  Bro.  Abr.  tit.  Coron.  115.  (k)  Mod.  Un.  Hist.  xxiz.9Sa 

Treason,  14.    5  Rep.  part  1,  fol.  12.  (/)  Stat  25  Edw.  III.  tt  6;  27 

8  Am.  19.  Edw.  III.  sUt.  1,  c.  1;  SB  Edw.  III. 

(f)  2  Inst  58a  Stat  I,  c.  4, and  stat  2, c.  I,9»84. 
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void,  being  without  the  concurrence  of  parliamenty  and  con- 
trary to  his  coronation  oath:  and  all  the  temporal  nobility 
and  commona  engaged,  that  if  the  pope  should  endea- 
▼our  by  process  or  otherwise  to  maintain  these  usurpa- 
tions, diey  would  resist  and  withstand  him  with  all  their 
power  (m). 

In  the  reign  of  Richard  the  second,  it  was  found  necessary  ^^^3^  [f**^" 
to  sharpen  and  strengthen  these  laws,  and  therefore  it  was 
enacted  by  statutes  3  Rich.  II.  c  S,  and  7  Rich.  II.  c.  13, 
first,  that  no  alien  should  be  capable  of  letting  his  benefice 
to  fiurm;  in  order  to  compel  such,  as  had  crept  in,  at  least  to 
reride  on  their  preferments :  and,  afterwards,  that  no  alien 
^should  be  capable  to  be  presented  to  any  ecclesiastical  pre-  [*112] 
fismienty  under  the  penalty  of  the  statutes  of  provisors  (3). 
By  the  statute  12  Rich.  II.  c  15,  all  liegemen  of  the  king, 
accepting  of  a  living  by  any  foreign  provision,  are  put  out  of 
tiie  king's  protection,  and  the  benefice  made  void.  To  which 
the  statute  13  Rich.  II.  st  2,  c.  3,  adds  banishment  and  for- 
feiture of  lands  and  goods :  and  by  c.  3,  of  the  same  statute, 
any  person  bringing  over  any  citation  or  excommunication 
from  beyond  sea,  on  account  of  the  execution  of  the  fore- 
going statutes  of  provisors,  shall  be  imprisoned,  forfeit 
his  goods  and  lands,  and  moreover  suffer  pain  of  life  and 
member* 

In  the  writ  for  the  execution  of  all  these  statutes  the  in  ifl  Richard  ii. 
words  pr€Bmunire  facias,  being,  as  we  said,  used  to  command  pnemanire 
a  citation  of  the  party,  have  denominated  in  common  speech  ^^ 
not  only  the  writ,  but  the  offence  itself  of  maintaining  the 
papal  power,  by  the  name  of  pramunire.     And  accordingly 
the  next  statute  I  shall  mention,  which  is  generally  referred 
Id  by  all  subsequent  statutes,  is  usually  called  the  statute  of 
frmmumre.    It  is  the  statute  16  Rich.  II.  c.  5,  which  enacts, 
that  whoever  procures  at  Rome,  or  elsewhere,  any  transla- 
tions, processes,  excommunications,  bulls,    instruments,  or 

(m)  Seld.  in  Flet.  c.  4 


(3)  U  has  recently  been  decided  by  country  to  be  free,  sovereign,  and  in- 

tlia  oovt  of  King's  Bench,  that  a  per-  dependent,  is  an  alien,  and  cannot  take 

iM  hon  ia  tbe  Uniled  States  of  Ajne-  lands  by  descent  in  England.     Dm  v. 

rica,Biiic«theti«atyofl78a»by  which  Ack\am,  4  D.  &  R.  894;  2  B.  &  C. 

those  sUrtet  were  acknowledged  by  this  779. 
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c^hc?  'iuaes  viiiek  humtch  fhe  kiqg,  aganst  hui.  Us  crown, 
aad  rcslm.  and  iC  pczsott»  liiBng  aid  winting  themiiydudi 
be  pGX  oai  of  tke  ^mg*i  fvoiecdoa,  tbcir  landi  and  goodi 
fofferad  to  the  kmg's  use,  and  tbej  shall  be  attached  by  dieir 
bcMfies  CO  aosver  to  the  king  and  his  eooncil ;  or  process  of 
prarmmMire  facias  shall  be  onde  out  agamst  them,  as  in  other 
caies  of  proTisors. 

B  V  the  statute  2  Hen.  IV.  c  3,  all  persons  who  accept  any 
proTi^ion  from  the  pope,  to  be  exenpC  from  canonical  obe- 
dience to  their  proper  ordinarTy  are  also  sub|ected  to  the 
penalties  of  prttmu»ire.  And  this  is  the  last  of  our  ancient 
statutes  toQching  this  ofltnce;  the  nsorped  ciril  power  of  the 
bishop  of  Rome  being  pretty  well  broken  down  by  these  sta- 
tutes, as  his  usurped  religions  power  was  in  about  a  century 
afterwards ;  the  spirit  of  the  nation  being  so  much  raised 
[^113]  ^against  foreigners,  that  about  this  time,  in  the  ragn  of 
Henry  the  fifth,  the  alien  priories,  or  abbeys  fi>r  foreign 
monks,  were  suppressed,  and  their  lands  giren  to  the  crown. 
And  no  further  attempts  were  afterwards  made  in  support  of 
these  foreign  jurisdictions. 
'**T5S3Sd  A  learned  writer,  before  referred  to,  is  therefore  greatly 
""*'y^''' mistaken,  when  he  says  (w),  that  in  Henry  the  sixth*s  time 
the  archbishop  of  Canterbury  and  other  bishops  offered  to' 
the  king  a  large  supply,  if  he  would  consent  that  all  laws 
against  provisors,  and  especially  the  statute  16  Rich.  IL 
might  be  repealed ;  but  that  this  motion  was  rejected.  This 
account  is  incorrect  in  all  its  branches.  For,  first,  the  afSfii-- 
cation,  which  he  probably  means,  was  made  not  by  the 
bishops  only,  but  by  the  unanimous  consent  of  a  proTinctal 
synod,  assembled  in  1139,  18  Hen.  VI.  that  very  synod 
which  at  the  same  time  reftised  to  confirm  and  allow  a  papal 
bull,  which  then  was  laid  before  them.  Next,  the  purport  of 
it  was  not  to  procure  a  repeal  of  the  statutes  against  pro* 
visors,  or  that  of  Richard  II.  in  particular;  but  to  request 
that  the  penalties  thereof,  which  by  a  forced  construction 
were  applied  to  all  that  sued  in  the  spiritual,  and  even  in 
many  temporal,  courts  of  this  realm,  might  be  turned  against 
the  proper  objects  only;  those  who  appealed  to  Rome,  or  to 
any  foreign  jurisdictions ;  the  tenor  of  the  petition  beings 
"  that  those  penalties  should  be  taken  to  extend  only  to  those 

(»)  Dav.  96. 
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thfti  commeaced  any  suits  or  procured  any  writs  or  public 
iaslriiiiients  at  Homey  or  elsewhere  out  of  England ;  and 
dull  no  one  should  be  prosecuted  upon  that  statute  for  any 
suit  in  the  ^ritual  courts  or  lay  jurisdictions  of  this  king- 
dom." Lastly,  the  motion  was  so  &i  from  being  rejected, 
that  die  king  promised  to  recommend  it  to  the  next  parlia- 
ment, and  in  the  mean  time  that  no  one  should  be  molested 
upon  this  account  And  the  clergy  were  so  satisfied  with 
fkeir  success,  that  they  granted  to  the  king  a  whole  tenth 
«pon  this  occasion  (o). 

^And  indeed  so  &r  was  the  archbishop,  who  presided  in  [*114] 
diiB  synod,  firom  countenancing  the  usurped  power  of  the  JJ^jS^StothLi 
pope  in  this  realm,  that  he  was  ever  a  firm  opposer  of  it.  SSJSSiSw?* 
And,  particularly  in  the  reign  of  Henry  the  fifth,  he  pre- 
vented the  king*s  uncle  from  being  then  made  a  cardinal, 
a&d  legate  a  latere  firom  the  pope  ;  upon  the  mere  principles 
of  its  being  within  the  mischief  of  papal  provisions,  and  dero- 
gatory firom  the  liberties  of  the  English  church  and  nation. 
For,  as  he  expressed  himself  to  the  king  in  his  letter  upon 
that  subject,  **  he  was  bound  to  oppose  it  by  his  ligeance» 
and  also  to  quit  himself  to  God,  and  the  church  of  this  land, 
of  which  God  and  the  king  had  made  him  governor.*^  This 
was  not  the  language  of  a  prelate  addicted  to  the  slavery  of 
the  see  of  Rome ;  but  of  one,  who  was  indeed  of  principles 
so  very  opposite  to  the  papal  usurpations,  that  in  the  year 
preceding  this  synod,  17  Hen.  VI.  he  refused  to  consecrate 
a  bishop  of  Ely,  that  was  nominated  by  pope  Eugenius  IV. : 
a  conduct  quite  consonant  to  his  former  behaviour,  in  6  Hen. 
VI.  -when  he  refused  to  obey  the  commands  of  pope  Mar- 
tin V.  who  had  required  him  to  exert  his  endeavours  to  re- 
peal the  statute  of  pn^emunire  ;  **  execrabile  Mud  statutum^ 
BM  the  holy  fiither  phrases  it,  which  refusal  so  far  exasperated 
the  court  oS  Rome  against  him,  that  at  length  the  pope  issued 
a  bull  to  suspend  him  from  his  office  and  authority,  which 
the  archbishop  disregarded,  and  appealed  to  a  general  coun- 
cil. And  so  sensible  were  the  nation  of  their  primate's 
merit,  that  the  lords  spiritual,  and  temporal,  and  also  the  uni- 
versity of  Oxford,  wrote  letters  to  the  pope  in  his  defence ; 
and  the  house  of  commons  addressed  the  king,  to  send  an 
ambassador  forthwith  to  his  holiness,  on  behalf  of  the  arch- 

(o)  Wilk.  ConcU.   Mag.  Brit.  IIL  583. 
VOL.  IV.  L 
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[•115] 

Various  subse- 
quent statutes 
extended  the 
penalties  of 
pnemonire. 


bishop,  who  had  incurred  the  displeasure  of  the  pope  for  op« 
posing  the  excessive  power  of  the  court  of  Rome  {p). 

*This  then  is  the  original  meaning  of  the  ofience,  which  we 
call  pr(Btnunire ;  vi^  introducing  a  foreign  power  into  this 
land,  and  creating  imperium  in  imperio,  by  paying  that  obe- 
dience to  papal  process,  which  constitutionally  belonged  to 
the  king  alone,  long  before  the  reformation  in  the  reign  of 
Henry  the  eighth  :  at  which  time  the  penalties  of  pramunire 
were  indeed  extended  to  more  papal  abuses  than  before ;  as 
the  kingdom  then  entirely  renounced  the  authority  of  the  see 
of  Rome,  though  not  all   the  corrupted  doctrines  of  the 
Roman  church.    And  therefore  by  the  several   statutes  of 
24  Hen.  VIII.  c.  12,  and  25  Hen.  VIII.  c.  19  and  21,  to 
appeal  to  Rome  from  any  of  the  king's  courts,  which,  though 
illegal  before,  had  at  times  been  connived  at ;  to  sue  to  Rome 
for  any  licence  or  dispensation ;  or  to  obey  any  process  from 
thence ;  are  made  liable  to  the  pains   of  pruemunire^     And, 
in  order  to  restore  to  the  king  in  effect  the  nomination  of 
vacant  bishoprics,  and  yet  keep  up  the  established  forms,  it 
is  enacted  by  statute  25  Hen.  VIII.  c.  20,  that  if  the  dean 
and  chapter  refuse  to  elect  the  person  named  by  the  king,  or 
any  archbishop  or  bishop  to  confirm  or  consecrate  him,  they 
shall  fall  within  the  penalties  of  the  statutes  of  praemunire. 
Also  by  statute  5  Eliz.  c.  1,  to  refuse  the  oath  of  supremacy 
will  incur  the  pains  of  praemunire ;  and  to  defend  the  pope*s 
jurisdiction  in  this  realm,  is  a  praemunire  for  the  first  offence, 
and  high  treason  for  the  second.     So  too,  by  statute  13  Eliz. 
c.  2,  to  import  any  agnu8  Dei,  crosses,  beads,  or  other  super- 
stitious things  pretended  to  be  hallowed  by  the  bishop  of 
Rome,  and  tender  the  same  to  be  used ;  or  to  receive  the 
same  with  such  intent,  and  not  discover  the  offender ;  or  if 
a  justice  of  the  peace,  knowing  thereof,  shall  not  within  four- 
teen days  declare  it  to  a  privy  counsellor,  they  all  incur  a 
praemunire.     But  importing  or  selling  mass  books,  or  other 
popish  books,  is  by  statute  3  Jac.  I.  c.  5,  §  25,  only  liable  to 
a  penalty  of  forty  shillings.     Lastly,   to  contribute  to  the 


(p)  See  Wilk.  ConcU.  Mag.  Br. 
Vol.  III.  passim,  and  Dr.  Duck's  Life 
of  Archbishop  Chichele,  who  was  the 
prelate  here  spoken  of,  and  the  muni- 
ficent foander  of  All  Soul's  college  in 
Oxford :  in  vindication  of  whose  me- 
mory the  author  hopea  to  be  excusad 


thb  digression ;  if  indeed  it  be  a  di- 
gression, to  shew  how  contrary  to  the 
sentiments  of  so  learned  and  pious  a 
prelate,  even  in  the  days  of  popery, 
those  usurpations  were,  which  ihe  sta- 
tutes of  praemunire  and  provisors  were 
made  to  restrain. 
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maintenance  of  a  Jesuit's  coU^^e^  or  any  popish  seminary 
whatever,  beyond  sea ;  or  any  person  in  the  same ;  or  to  con- 
tribute to  the  maintenance  of  any  Jesuit  or  popish  priest  in 
England,  is  by  statute  ^  Eliz.  c.  2,  made  liable  to  the  penal- 
ties of  pramunire. 

^Thus  &r  the  penalties  of  pramunire  seem  to  have  kept     [*116] 
within  the  proper  bounds  of  their  original  institution^  the  de-  ^n^'^fe^ 
pressing  the  power  of  the  pope :  but,  they  being  pains  of  no  SS^th^^SLi 
inconsiderable  consequence,  it  has  been  thought  fit  to  apply  ^^>n»^ion- 
the  same  to  other  heinous  offences :  some  of  which  bear  more, 
and  some  less  relation  to  this  original  offence,  and  some  no 
relation  at  alL 

Thus,  1.  By  the  statute  1  and  8  Ph.  and  Mar.  c.  8,  to  mo-  ^iJ!^^ 
lest  the  possessors  of  abbey  lands  granted  by  parliament  to^^!^^^^ 
Henry  the  eighth,  and  Edward  the  sixth,  is  a  prtjemunire,  ^S^^^^IJ^^ 
2.  So  likewise  is  the  offence  of  acting  as  a  broker  or  agent  in  So*J°*\'°'o,, 
any  usurious  contract,  where  above  ten  per  cent,  interest  is  ^'^^J  i^^^ 
taken,  by  statute  13  Eliz.  c.  10  (4).     3.  To  obtain  any  stay  makinr,  &c.  or 

"^  A  •  tf  ^  g^anpowder;  the 

of  proceedings,  other  than  by  arrest  of  judgment  or  writ  of  «xertionofthe 

.  .^  «  ......  .        obsolete  powers 

error,  m  any  smt  for  a  monopoly,  is  likewise  a  preewnntre^  of  parveTance 
by  statute  21  Jac»  I.  c.  3.     4.  To  obtain  an  exclusive  pa- wUAiUf assert-' 
tent  for  the  sole  making  or  importation  of  gunpowder  or  ment  has  legis. 

1  .     1  ^\  A  •  ^»        .^1  •       1  lative  authority 

arms,  or  to  hmder  others  irom  importing  them,  is  also  a  pr^e-  withoat  the 
nnmire  by  two  statutes:  the  one  16  Car.  I.  c.  21,  the  other  piS^kw beyond 
1  Jac  II.  c.  8  (5).    5.  On  the  abolition,  by  statute  12  Car.  SSe'them^^ 
II.  c.  24,  of  purveyance  {q\  and  the  prerogative  of  preemp-  ^!i|Si^^e^!!^ 
don,  or  taking  any  victual,  beasts,  or  goods  for  the  king's  Sbe'^thorit^'dT 
use,  at  a  stated  price,   without  consent  of  the   proprietor,  S^^Hu^ 
the  exortion  of  any  such  power  for  the  future  was  declared  S^ex^ipr^e 
to  incur  the  penaities  of  pnemunire.    6.  To  assert,  mali-  ^SS^pSr?* 
ciously  and  advisedly,  by  speaking  or  writing,  that  both  or  S^^Je^S^n- 
either  house  of  parliament  have  a  legislative  authority  with-  SSSSJ^iSSir. 
out  the  king,  is  declared  a  pr^mttnir^  by  statute  13  Car.  ^^SkSSi*<iuJ?" 
c-  I.     7.  By  the  Habeas  Corpus  Act  also,  31  Car.  II.  c.  2,  ISS^/^^^^t 
it  is  a  pnemunire^  and  incapable  of  the  king's  pardon,  besides  Jjjj^^^jf  a  ™^ 
other  heavy  penalties  (r),  to  send  any  subject  of  this  realm  a  theroysifamuy. 

(9)  See  vol.  L  p.  287.  (r)  See  vol.  i.  p.  188,  vol.  III.  p.  1»7. 


(4)  Winch  wtB  made  perpetoAl  by  (5)  The  latter  of  which  requires  the 

aa  EUt.  c  18^  seetioni  80  &  32,  but  importation  to  be  with  the  king's  li- 

which  appear*  smoe  12  Ann.  st.  Si,  o.  cense ;  this  is  dispensed  with,  as  regards 

16^  section  1,  Tirtaally  to  ha;fe  expired.  Ireland  by  46  Geo.  HI.  c.  121. 
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prisoner  into  parts  beyond  the  seas.  8.  By  the  statute 
1  W.  and  M.  st.  1^  c.  8,  persons  of  eighteen  years  of  age,  re- 
fusing to  take  the  new  oaths  of  allegiance,  as  well  as  supre- 
macy, upon  tender  by  the  proper  magistrate,  are  subject  to 
[♦117]  the  penalties  of  a  prcBmunire  (6);  and  by  statute  7  and  *8 
W.  III.  c.  24,  Serjeants,  counsellors,  proctors,  attorneys,  and 
all  officers  of  courts,  practising  widiout  having  taken  the 
oaths  of  allegiance  and  supremacy,  and  subscribed  the  decla- 
ration against  popery,  are  guilty  of  a  prcemunire^  whether  the 
oaths  be  tendered  or  no.  9.  By  the  statute  6  Ann.  c.  7,  to 
assert  maliciously  and  directly,  by  preaching,  teaching,  or 
advised  speaking,  that  the  then  pretended  prince  of  Wales, 
or  any  person  other  than  according  to  the  acts  of  settlement 
and  union,  hath  any  right  to  the  throne  of  these  kingdoms ; 
or  that  the  king  and  parliament  cannot  make  laws  to  limit 
the  descent  of  the  crown ;  such  preaching,  teaching,  or  ad- 
vised speaking  is  a  praemunire:  as  writing,  printing,  or  pub- 
lishing the  same  doctrines  amounted,  we  may  remember,  to 
high  treason.  10.  By  statute  6  Ann.  c.  23,  if  the  assembly 
of  peers  of  Scotland,  convened  to  elect  their  sixteen  repre- 
sentatives in  the  British  parliament,  shall  presume  to  treat 
of  any  other  matter  save  only  the  election,  they  incur  the 
penalties  of  a.  preemunire.  11.  The  statute  6  Geo.  I.  c.  18, 
enacted  in  the  year  after  the  infamous  south  sea  project  had 
beggared  half  the  nation,  makes  all  unwarrantable  under- 
takings by  unlawful  subscriptions,  then  commonly  known  by 
the  names  of  bubbles,  subject  to  the  penalties  of  a  pm^ 
fnunire(7).  12.  The  statute  IS  Geo.  III.  c.  11,  subjects  to 
the  penalties  of  the  statute  of  praemunire  all  such  as  know- 
ingly and  wilfully  solemnize,  assist,  or  are  present  at,  any 
forbidden  marriage  of  such  of  the  descendants  of  the  body  g( 
king  George  II.  as  are  by  that  act  prohibited  to  contract  ma- 
trimony without  the  consent  of  the  crown  (s). 

Having  thus  inquired  into  the  nature  and  several  species 

(5)  See  book  I.  c.  4. 


(6)  By  the  31    Geo.    III.    c.  32,  that  purpose Ch 

§  18,  it  16  enacted,  that  no  persons         (7)  By  stat.  6  Geo.  IV.,  the  major 

shall  be  summoned  to  take  the  oath  of  part  of    the    provisions    hi    the    act 

Biq>remacy,   or  make  the  declaration  are  repealed,  and    illegal    companies 

against  transubstantiation,  or  be  prose-  are  rendered  amenable  to  the  common 

ettted  for  not  obeying  the  summons  for  law. 
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o( pretnntmrey  its  punishinent  may  be  gathered  from  the  fore-  JI^S^^^^Vot- 
gcnng  statutes,  which  are  thus  shortly  summed  up  by  Sir  JS^taprfroS^* 
Edward  Coke  (t) :  "  that,  from  the  conviction,  the  defendant  ™««»^^'''"'«- 
shall  be  out  of  the  icing's  protection,  and  his  lands  and  tene- 
menta,  goods  and  chattels,  forfeited  to  the  king:  and  that 
his  body  shall  remain  in  prison  at  the  king^s  pleasure;  *or,  [*118] 
aa  other  authorities  have  it,  during  life  (ti) :"  both  which 
amount  to  the  same  thing ;  as  the  king  by  his  prerogative 
may  any  time  remit  the  whole,  or  any  part,  of  the  punish- 
ment, except  in  the  case  of  transgressing  the  statute  of  Aa6^a« 
corpus.  These  forfeitures,  here  inflicted,  do  not,  by  the  way, 
bring  this  oflence  within  our  former  definition  of  felony ; 
being  inflicted  by  particular  statutes,  and  not  by  the  common 
law.  But  so  odious.  Sir  Edward  Coke  adds,  was  this 
ofience  <^  pramuniref  that  a  man  that  was  attainted  of  the 
same  might  have  been  slain  by  any  other  man  without 
danger  of  law ;  because  it  was  provided  by  law  (tr),  tliat  any 
man  might  do  to  him  as  to  the  king's  enemy ;  and  any  man 
may  lawfully  kill  an  enemy.  However,  the  position  itself, 
that  it  is  at  any  time  lawful  to  kill  an  enemy,  is  by  no  means 
tenable :  it  is  only  lawful,  by  the  law  of  nature  and  nations, 
to  kill  him  in  the  heat  of  battle,  or  for  necessary  self-defence. 
And  to  obviate  such  savage  and  mistaken  notions  (a;),  the 
statute  5  Eliz.  c.  1,  provides,  that  it  shall  not  be  lawful  to 
kill  any  person  attainted  in  a  pr^emuniref  any  law,  statute, 
opinion,  or  exposition  of  law  to  the  contrary  notwithstanding. 
But  still  such  delinquent,  though  protected  as  a  part  of  the 
public  from  public  wrongs,  can  bring  no  action  for  any  pri- 
vate injury,  how  atrocious  soever,  being  so  far  out  of  the  pro- 
tection of  the  law,  that  it  will  not  guard  his  civil  rights,  nor 
remedy  any  grievance  which  he  as  an  individual  may  sufier. 
And  no  man,  knowing  him  to  be  guilty,  can  with  safety  give 
him  comfort,  aid,  or  relief  (y)  (8). 


(0  1  Inst  129. 

(tt)  1  Bulst.  199. 

(»)  Stat.  25  Edw.  III.  st  5,  c.  22. 


(8)  The  terrible  penalties  of  a  png' 
munir€  are  denounced  by  a  great  va- 
riety of  statutes,  yet  prosecutions  upon 
a  prcmainirc  are  uiUieard  of  in  our 
oowtSy  for  those  statutes  have  all,  hap- 
pily, become  obsolete. 

There  is  only  one  instance  of  such  a 
prosecution  in   the   State    Trials,  in 


(x)  Bro.  Abr.  t.  Corone,  196. 
{y)  1  Hawk.  P.  C.  55. 


which  case  the  penalties  of  a  prmmunirt 
were  inflicted  upon  some  quakers,  for 
refusing  to  take  the  oath  of  allegiance 
in  the  reign  of  Charles  the  second; 
Harg.  St.  Tr.  2  vol  46^  where  the 
court  resorted  to  the  most  ilktgal  and 
unjustifiable  means  for  obtaining  a  con- 
viction. 
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CHAPTER  IX. 

OF  MISPRISIONS  AND  CONTEMPTS,  AFFECT 
ING  THE  KING  AND  GOVERNMENT. 


ofmitprisioiiB  '^^^  fourth  species  of  offences  more  immediately  against 
and  contempts,  the  king  and  government,  are  entitled  misprisions  and  con- 
tempts. 
Misniiaioniara  Misprisions,  a  term  derived  from  the  old  French,  mespris 
S!?^  Md  mL  *  ^^g'^^  ^^  contempt,  are,  in  the  acceptation  of  our  law,  ge- 
^2™^t.not  nerally  understood  to  be  all  such  high  offences  as  are  under 
«p*5J.batin.  the  degree  of  capital,  but  nearly  bordering  thereon;  and  it 
fuony  and        is  Said,  that  a  misprision  is  contained  in  every  treason  and 

treason,  dirided  r  i  ^  ii  .#.11.  1  1 

into  two  kinds,   tclony   whatsocvcr ;  and  that,   if  the   king  so   please,   the 
poeitiye.  ofiender  may  be  proceeded  against  for  the  misprision  only  (a). 

And  upon  the  same  principle,  while  the  jurisdiction  of  the 
starchamber  subsisted,  it  was  held  that  the  king  might  remit 
a  prosecution  for  treason,  and  cause  the  delinquent  to  be  cen- 
sured in  that  court,  merely  for  a  high  misdemesnor ;  as  hap- 
pened in  the  case  of  Roger  earl  of  Rutland,  in  43  Eliz.  who 
was  concerned  in  the  earl  of  Essex's  rebellion  (6).  Mispri- 
sions are  generally  divided  into  two  sorts ;  negative,  which 
consist  in  the  concealment  of  something  which  ought  to  be 
revealed ;  and  positive,  which  consists  in  the  commission  of 
something  which  ought  not  to  be  done. 

J*1S01  *^'  Of  the  first,  or  negative  kind,  is  what  is  called  mUpri" 
egative  as,  stou  of  treosofi  I  Consisting  in  the  bare  knowledge  and  con- 
treason,  wuch  cealment  of  treason,  without  any  degree  of  assent  thereto : 
high  treason,  for  any  assent  makes  the  party  a  principal  traitor ;  as  indeed 
the  concealment,  which  was  construed  aiding  and  abetting, 
did  at  the  common  law :  in  like  manner  as  the  knowledge 
of  a  plot  against  the  state,  and  not  revealing  it,  was  a  capital 
crime  at  Florence,  and  other  states  of  Italy  (c).  But  it  is 
now  enacted  by  the  statute  1  and  2  Ph.  and  Mar.  c.  10,  that 
a  bare  concealment  of  treason  shall  be  only  held  a  misprision. 

(a)  Yearb.2Rich.  III.  10;  Staundf.  (6)  Hudson  of  the  court  of  Star. 

P.  C.  87;  Kel.  71 ;  1  Hal.  P.  C.  874;      chamber;  MS.  in  Mns.  Brit. 
1  Hawk.  P.  C.  55, 56.  (r )  Guicciard.  Hist.  b.  8  &  18. 
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This  concealment  becomes  criminal,  if  the  party  apprized  of 
the  treason  does  not,  as  soon  as  conveniently  may  be,  reveal 
it  to  some  judge  of  assize  or  justice  of  the  peace  {d).  But  if 
there  be  any  probable  circumstances  of  assent,  as  if  one  goes 
to  a  treasonable  meeting,  knowing  beforehand  that  a  con- 
spiracy is  intended  against  the  king ;  or,  being  in  such  com- 
pany once  by  accident,  and  having  heard  such  treasonable 
conspiracy,  meets  the  same  company  again,  and  hears  more  of 
it,  but  conceals  it;  this  is  an  implied  assent  in  law,  and 
makes  the  concealer  guilty  of  actual  high  treason  (e). 

There  is  also  one  positive  misprision  of  treason,  created  so  9.  Forging  fo. 
by  act  of  parliament.     The  statute  13  Eliz.  c.  2,  enacts,  that  Lupruon  of 
those  who  forge  foreign  coin,  not  current  in  this  kingdom,  tu2^°  *^  "^ 
their  aiders,  abettors,  and  procurers,  shall  all  be  guilty  of 
misprision  of  treason  (1).     For,  though  the  law  would  not 
put  foreign  coin  upon  quite  the  same  footing  as  our  own ; 
yet,  if  the  circumstances  of  trade  concur,  the  falsifying  it  may 
be  attended  with  consequences  almost  equally  pernicious  to 
the  public :  as  the  counterfeiting  of  Portugal  money  would 
be  at  present :  and  therefore  the  law  has  made  it  an  offence 
just  below  capital,  and  that  is  all.     For  the  punishment  of 
misprision  of  treason  is  loss  of  the  profils  of  lands  during 
life,  forfeiture  of  goods,  and  imprisonment  during  life  (/)  (^). 
Which  total  forfeiture  of  the  goods  was  originally  inflicted 
while  ^the  offence   amounted  to  principal  treason,   and  of     [*12l] 
course  included  in  it  a  felony,  by   the  common  law;  and 
therefore  is  no  exception  to  the  general  rule  laid  down  in  a 
former  chapter  (^),  that  wherever  an  offence  is  punished  by 
such  total  forfeiture  it  is  felony  at  the  common  law. 

Misprision  of  felony  is  also  the  concealment  of  a  felony  3  Misprision  of 
which  a  man  knows,  but  never  assented  to ;  for  if  he  assented,  ''^*^^' 
this  makes  him  either  principal  or  accessary.  And  the 
punishment  of  this,  in  a  public  officer,  by  the  statute  Westm. 
1,  3  Edw.  I.  c.  9,  is  imprisonment  for  a  year  and  a  day ;  in  a 
common  person,  imprisonment  for  a  less  discretionary  time ; 
and,  in  both,  fine  and  ransom  at  the  king's  pleasure  :  which 

(d)  1  Hal.  P.  C.  872.  (/)  1  Hal.  P.  C.  374. 

(e)  1  Hawk.  P.  C.  56.  (^)  See  p.  94. 


(1)  Vide  aiiff  80,  in  ntrtii,  where  the         (2)  This  applies  only  to  misprision 
existing  law  upon  this  subject  is  fully      of  high  treason ;  1  Hale,  975. 
staled. 
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pleasure  of  the  king  must  be  observed,  once  for  all,  not  to 
signify  any  extrajudicial  will  of  the  sovereign,  but  such  as  is 
declared  by  his  representatives,  the  judges  in  his  courts  of 
justice;  ^^ voluntas  regis  in  curia,  nan  in  camera  (A)." 

There  is  also  another  species  of  negative  misprisions : 
namely,  the  concealing  of  treasure^ove,  which  belcmgs  to 
the  king  or  his  grantees  by  prerogative  royal ;  the  conceal- 
ment of  which  was  formerly  punishable  by  death  (i) ;  but  now 
only  by  fine  and  imprisonment  (j). 
pcii^sOT^ocm^  I^'  Misprisions,  which  are  merely  positive,  are  gene^ 
**"*'••  rally  denominated  contempts  or  high  misdemesnors :  of  which 

InSn^^vo!'^      1*  The   first  and  principal  is  the  mal-administration  of 
^^rtt^^iuuiif  g^^J^  jjjgij  oflScers,  as  are  in  public  trust  and  employment 

This  is  usually  punished  by  the  method  of  parliamentary  im- 
peachment :  wherein  such  penalties,  short  of  death,  are  in- 
flicted, as  to  the  wisdom  of  the  house  of  peers  shall  seem 
proper;  consisting  usually  of  banishment,  imprisonment, 
fines,  or  perpetual  disability.  Hitherto  also  may  be  referred 
the  *ofience  of  embezzling  the  public  money,  called  among 
the  Romans  peculatus,  which  the  Julian  law  punished  with 
death  in  a  magistrate,  and  with  deportation,  or  banishment, 
in  a  private  person  (A:).  With  us  it  is  not  a  capital  crime, 
but  subjects  the  committer  of  it  to  a  discretionary  fine  and 
imprisonment  (3).     Other  misprisions  are,  in  general,  such 


[♦122] 


(A)  1  Hal.  P.  C.  875. 
(t)  Glanv.  1.  1,  c.  2. 


(j)  3  Inst.  18S. 
(k)  Inst.  4, 18, 9. 


(8)  But  now,  by  2  W.  IV.  c.  4, 
§  1,  repealing  50  Geo.  IIL  c  59,  upon 
the  same  subject,  '*  if  any  person  em- 
ployed in  the  public  service  of  his  Ma- 
jesty, and  entrusted  by  virtue  of  such 
employment  with  the  receipt,  custody, 
management,  or  control  of  any  chattel, 
money,  or  valuable  security,  shall  em- 
bezzle the  same,  or  any  part  thereof, 
or  in  any  manner  fraudulently  apply  or 
dispose  of  the  same,  or  any  part  there- 
of,  to  his  own  use  or  benefit,  or  for  any 
purpose  whatsoever,  except  for  the 
public  service,**  he  shall  be  guilty  of 
felony,  and  liable  to  transportation  for 
seven  or  fourteen  years,  or  to  impri- 
sonment, with  or  without  hard  labour, 
not  exceeding  three  years. 

By  sect  2,  the  words  "  valuable 


security'*  shall  be  deemed  to  include 
**  every  tally,  order,  or  other  security 
whatsoever,  entitling  or  evidencing  the 
title  of  any  person  or  body  corporate  to 
any  share  or  interest  in  any  public 
stock  or  iund,  whether  of  the  united 
kingdom  or  of  Great  Britain^  or  of 
Ireland,  or  of  any  foreign  state,  or  to 
any  share  or  interest  in  any  fund  of  any 
body  corporate,  company,  or  society, 
or  to  any  deposit  in  any  saving's  bank, 
and  every  debenture,  deed,  bond,  Inll, 
note,  warrant,  order,  or  other  security 
whatsoever  for  money  or  for  payment 
of  money,  whether  of  this  kingdom  tar 
of  any  foreign  state,  and  every  warrant 
or  order  for  the  delivery  or  transfer  of 
any  goods  or  valuable  thing." 

By  8«ct.  d»  throe  distinct  acts  of  em* 
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contempts  of  the  executive  magistrate,  as  demonstrate  thera- 
selyea  by  soiae  arrogant  and  undutiful  behaviour  towards  the 
king  and  government     These  are 

2.  Contempts  against  the  king's  prerogative.  As,  by  re-  JLJSSJj*^?'* 
fiiaiiig  to  assist  him  for  the  good  of  the  public ;  either  in  his  ^^  pmoga. 
cooncilsy  by  advice,  if  called  upon ;  or  in  his  wars,  by  per- 
sonal service  for  defence  of  the  realm,  against  a  rebellion  or 
invasion  (/).  Under  which  class  may  be  ranked  the  neglect- 
ing to  join  t\\e  posse  comitatue,  or  power  of  the  county,  being 
thereunto  required  by  the  sheriff  or  justices,  according  to 

the  statute  2  Hen.  V.  c.  8,  which  is  a  duty  incumbent  upon 
all  that  are  fifteen  years  of  age,  under  the  degree  of  nobility, 
and  able  to  travel  (m).  Contempts  against  the  prerogative 
may  also  be,  by  preferring  the  interests  of  a  foreign  poten- 
tate to  those  of  our  own,  or  doing  or  receiving  any  thing  that 
may  create  an  undue  influence  in  favour  of  such  intrinsic 
power;  as,  by  taking  a  pension  from  any  foreign  prince 
without  the  consent  of  the  king  (n).  Or,  by  disobeying  the 
king*s  lawful  commands;  whether  by  writs  issuing  out  of 
his  courts  of  justice,  or  by  a  summons  to  attend  his  privy 
council,  or  by  letters  from  the  king  to  a  subject  commanding 
him  to  return  from  beyond  the  seas,  (for  disobedience  to 
which,  his  lands  shall  be  seized  till  he  does  return,  and  him- 
self afterwards  punished,)  or  by  his  writ  of  ne  exeat  regnum, 
or  proclamation,  commanding  the  subject  to  stay  at  home  (o). 
Disobedience  to  any  of  these  commands  is  a  high  mispri- 
sion and  contempt  f  and  so,  lastly,  is  disobedience  to  any 
act  of  parliament,  where  no  particular  penalty  is  assigned ; 
for  then  it  is  punishable,  like  the  rest  of  *these  contempts,  by  [*12S] 
fine  and  imprisonment,  at  the  discretion  of  the  king's  courts 
of  justice  (p). 

3.  Contempts  and  misprisions  against  the   king*s  person  s.  contempts 

1  ••  mm  tt|raiiiiit  the 

and  government,  may  be   by  speakmg  or  writing  against  king's  person. 

(/)  1  Hawk.  P.  C.  50.  (o)  $ee  vol.  I.  p.  266. 

(«)  Umb.  Eir.  315.  (p)  1  Hawk.  P.  C.  60. 

(n)  3  Inst  144. 


benlcMenty  if  oommitted  witUn  six  has  been  committed. 
months*  aaj  be  included  in  one  in-  By  stat.  7  &  8  Geo.  IV.  c.  29,  §  5, 
didmaiC ;  and  by  $  5,  oflfimders  may  pforision  is  made  in  the  case  of  steal- 
be  tried  either  m  the  eoimty  where  ap-  ing  valuable  securities  by  private  indi* 


prehoded*  or  in  that  where  the  oflbnce     vidoals. 
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theiD»  curing  or  wishing  him  ill,  giving  out  scandalous 
stories  concerning  him  (4),  or  doing  any  thing  that  may  tend 
to  lessen  him  in  the  esteem  of  his  subject,  may  weaken  his 
government,  or  may  raise  jealousies  between  him  and  his 
people.  It  has  been  also  held  an  offence  of  this  species  to 
drink  to  the  pious  memory  of  a  traitor;  or  for  a  clergyman 
to  absolve  persons  at  the  gallows,  who  there  persist  in  the 
treasons  for  which  they  die:  these  being  acts  which  im- 
pliedly encourage  rebellion.  And  for  this  species  of  con- 
tempt a  man  may  not  only  be  fined  and  imprisoned,  but  sufier 
the  pillory  (5)  or  other  infamous  corporal  punishment  (j) : 
in  like  manner  as,  in  the  ancient  German  empire,  such  per- 
sons as  endeavoured  to  sow  sedition,  and  disturb  the  public 
tranquillity,  were  condemned  to  become  the  objects  of  public 
notoriety  and  derision,  by  carrying  a  dog  upon  their  shoul- 
ders from  one  great  town  to  another.  The  emperors  Otho  I. 
and  Frederic  Barbarossa  inflicted  this  punishment  on  noble- 
men of  the  highest  rank  (r). 
4.  oontempci  4*.  Contempts  against  the  king's  title^  not  amounting  to 
kSirifttue.  treason  or  prcemunire,  are  the  denial  of  his  right  to  the  crown 
in  common  and  unadvised  discourse ;  for,  if  it  be  by  advisedly 
speaking,  we  have  seen  («)  that  it  amounts  to  a  praemunire. 
This  heedless  species  of  contempt  is,  however,  punished  by 
our  law  with  fine  and  imprisonment.  Likewise  if  any  per- 
son shall  in  anywise  hold,  affirm,  or  maintain,  that  the  com- 
mon laws  of  this  realm,  not  altered  by  parliament,  ought  not 
to  direct  the  right  of  the  crown  of  England  ;  this  is  a  misde- 
mesnor,  by  statute  13  Eliz.  c.  1,  and  punishable  with  for- 
feiture of  goods  and  chattels.  A  contempt  may  also  arise 
from  refusing  or  neglecting  to  take  the  oaths,  appointed  by 
statute  for  the  better  securing  the  government;  and  yet 
^acting  in  a  public  office,  place  of  trust,  or  other  capacity, 
[  134]  for  which  the  said  oaths  are  required  to  be  taken ;  viz.  those 
of  allegiance,   supremacy,  and  abjuration;  which  must  be 

(q)  1  HawlL  P.  C.  60.  («)  See  page,  91. 

(r)  Mod.  Un.  Hist.  xxix.  28,  119. 


(4)  As.  assertmg  falsely  of  the  king  464;  2B.  &  C.  257;  aeepat,  150. 

that  he  labours  under  the  affliction  of  (5)  Abolished  by  56  Geo.  IIL  c. 

mental  derangement,  which  is  a  cri-  138,  as  to  all  offences  except  perjury 

minal  act,  and  indictable  as  a  misdc-  and  subornation  of  perjury, 
meanor ;  Rex  v.  Harvey,  3  D.  &  R. 


AFFECTING  THB  KINO   AND  OOVBRNMENT.  IS 

taken  within  six  cdendar  months  after  admission.  The  pe- 
nalties for  this  contempt^  inflicted  by  statute  1  Geo.  L  st  8, 
c  13,  are  very  little,  if  anything,  short  of  those  of  a  frtiB- 
mtcntre ;  being  an  incapacity  to  hold  the  said  offices,  or  any 
odier:  to  prosecute  any  suit;  to  be  guardian  or  executor; 
to  take  any  legacy  or  deed  of  gift ;  and  to  vote  at  any  elec- 
tion for  members  of  parliament  r  and  after  conviction  the 
oflfender  shall  also  forfeit  500/.  to  him  or  them  that  will 
sue  for  the  same  (6).  Members  on  the  foundation  of  any 
college  in  the  two  universities,  who  by  this  statute  are  bound 
to  take  the  oatiis,  must  also  register  a  certificate  tliereof  in 
the  college  register,  within  one  month  after :  otherwise,  if 
the  electors  do  not  remove  him,  and  elect  another  within 
twelve  months,  or  after,  the  king  may  nominate  a  person  to 
succeed  him  by  his  great  seal  or  sign  manual.  Besides  thus 
taking  the  oaths  for  offices,  any  two  justices  of  the  peace 
may  by  the  same  statute  summon,  and  tender  the  oaths  to, 
any  person  whom  they  shall  suspect  to  be  disaffected; 
and  every  person  refusing  the  same,  who  is  properly  called 
a  nonjuror,  shall  be  adjudged  a  popish  recusant  convict, 
and  subject  to  the  same  penalties  that  were  mentioned  in 
a  former  chapter  (^) ;  which  in  the  end  may  amount  to  the 
alternative  of  abjuring  the  realm,  or  suffering  death  as  a 
felon  (7). 

5.  Contempts  against  the  king's  palaces  or  courts  of  jus-  s.  contempts 
tice  have  been  always  looked  upon  as  high  misprisions :  and  king's  pauces. 
by  the  ancient  law,  before  the  conquest,  fighting  in  the  king's 
palace,  or  before  the  king's  judges,  was  punished  with 
death  (r).  So  too,  in  the  old  Gothic  constitution,  there  were 
many  places  privileged  by  law,  quibtis  major  reverentia  et 
securitas  debetur^  ut  templa  et  judicia,  quce  sancta  habebafi- 
tUTf  arces  et  aula  regis,  denique  locus  quilibet  prtesente  aut 
adventante  rege  (m)  (8).     And  at  present,  with  us,  by  the 

(0  Seep.  55.  7  &  34. 

(r)  3  Inst.  140;    LL.  Alured.  cap.         (u)  Stiernh.  de  jure  Goth.  1.  d,c.  3. 


(6)  Vide  anU^  50,  (12)  and  follow-  pies  md  courts  of  justice,  the  courts 
ing  notes.  and  palaces  of  the  king,  and  every 

(7)  Vide  ante,  116.  place  in  which  the  king  is  actually 

(8)  To  which  particular  reverence  present,  or  to  which  he  was  approach- 
aad  security  were  attached,  as  the  tem-  ing. 


ISS 
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[125]  statute  ♦SS  Hen.  VIII.  c.  12,  malicious  striking  in  the  kings 
palace,  wherein  his  royal  person  resides,  whereby  blood  is 
drawn,  is  punishable  by  perpetual  imprisonment,  and  fine  at 
the  king*s  pleasure  ;  and  also  with  the  loss  of  the  offender's 
right  hand,  the  solemn  execution  of  which  sentence  is  pre- 
scribed in  the  statute  at  length  (9)  (10). 
«^^^nt^pt»  But  striking  in  the  king's  superior  courts  of  justice,  in 
iMg^ooMtoof  Westminster-hall,  or  at  the  assizes,  is  made  still  more  penal 
than  even  in  the  king's  palace.  The  reason  seems  to  be,  that 
those  courts  being  anciently  held  in  the  king's  palace,  and 
before  the  king  himself,  striking  there  included  the  former 
contempt  against  the  king's  palace,  and  something  more; 
viz,  the  disturbance  of  public  justice.  For  this  reason,  by 
the  ancient  common  law  before  the  conquest  (tr),  striking  in 
the  king's  court  of  justice,  or  drawing  a  sword  therein,  was  a 
capital  felony :  and  our  modern  law  retains  so  much  of  the 
ancient  severity  as  only  to  exchange  the  loss  of  life  for  the 
loss  of  the  offending  limb.  Therefore  a  stroke  or  blow  in 
such  a  court  of  justice,  whether  blood  be  drawn  or  not,  or 
even  assaulting  a  judge  sitting  in  the  court,  by  drawing  a 
weapon,  without  any  blow  struck,  is  punishable  with  the  loss 
of  the  right  hand,  imprisonment  for  life,  and  forfeiture  of 
goods  and  chattels,  and  of  the  profits  of  his  lands  during 
life  (jp).  A  rescue  also  of  a  prisoner  from  any  of  the  said 
courts,  without  striking  a  blow,  is  punished  with  perpetual 


{w)  LL.  Inse.   c.  6;    LL.  Canut. 
c.  56 ;  LL.  Alured.  c.  7. 


(i)  Stound.  P.  C.  38;  8  Inst.  140, 
14L 


(9)  Mr.  Hargrave  has  given  in  the 
11th  vol.  of  the  Stote  Trials,  p.  16,  an 
extract  from  Stowe's  Annals,  contain- 
ing a  rery  curious  account  of  the  cir- 
cnmstaacea  of  the  trial  of  Sir  Edmund 
Knevet,  who  was  prosecuted  upon  this 
statiite,  soon  after  it  was  enacted,  "  for 
which  offsnce  he  was  not  onely  judged 
to  loose  bis  hand,  but  also  his  body  to 
remaine  in  prison,  and  his  lands  and 
goods  at  the  king's  pleasure.  Then 
the  said  Sir  Edmund  Knevet  desired 
that  the  king,  of  his  benigne  grace, 
would  pardon  him  of  his  right  hand, 
and  take  the  left:  for  (quoth  he)  if 
my  right  is  spared,  I  may  hereafter 
doe  such  good  service  to  his  grace,  as 


shall  please  him  to  appoint.  Of  this 
submission  and  request  the  justices 
forthwith  informed  the  king,  who  of 
hb  goodness,  considering  tiie  gentle 
heart  of  the  said  Edmund,  and  the 
good  report  of  lords  and  ladies, 
granted  him  pardon,  that  he  should 
loose  neither  hand,  land,  nor  goods, 
but  should  go  free  at  liberty.*' — Ch. 

(10)  So  much  of  the  33  Hen.  VIII. 
c.  12,  (part  of  §  6  to  §  18,)  as  relates  to 
the  punishment  of  manslaughter,  and 
of  malicious  striking,  by  reason  whereof 
blood  shall  be  shed,  is  repealed  by 
9  Geo.  IV.  c.  81 .  As  to  manslaughter, 
generally,  vide  pos^  191. 


AFFECTIMO  THE  KINO  AMD  eOVBRMMEMT. 

imprisonment,  and  forfeiture  of  goods,  and  of  the  profits  of 
lands  dmring  life  (y) ;  being  looked  upon  as  an  offence  of  the 
same  nature  with  the  last ;  but  only,  as  no  blow  is  actually 
given,  the  amputation  of  the  hand  is  excused.  For  the  like 
reason  an  affiray,  or  riot,  near  the  said  courts,  but  out  of 
their  actual  view,  is  punished  only  with  fine  and  imprison- 
ment (z)  (11). 

*Not  only  such  as  are  guilty  of  an  actual  violence,  but  of 
threatening  or  reproachful  words  to  any  judge  sitting  in  the 
courts,  ure  guilty  of  a  high  misprision,  and  have  been  pu- 
nished with  large  fiines,  imprisonment,  and  corporal  punish- 
ment (a).  And,  even  in  the  inferior  courts  of  the  king,  an 
afiray,  or  contemptuous  behaviour,  is  punishable  with  a  fine 
by  the  judges  there  sitting ;  as  by  the  steward  in  a  court-leet, 
or  the  like  (6). 

Likewise  all  such,  as  are  guilty  of  any  injurious  treatment 
to  those  who  are  immediately  under  the  protection  of  a  court 
of  justice,  are  punishable  by  fine  and  imprisonment ;  as  if  a 
man  assaults  or  threatens  his  adversary  for  suing  him,  a  coun- 
sellor or  attorney  for  being  employed  against  him,  a  juror  for 
his  verdict,  or  a  gaoler  or  other  ministerial  officer  for  keeping 
him  in  custody,  and  properly  executing  his  duty  (c) ;  which 
ofienoes,  when  they  proceeded  further  than  bare  threats,  were 
punished  in  the  Gothic  constitutions  with  exile  and  forfeiture 
of  goods  (cQ. 
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(ft)  Hcwk.  P.  C.  517. 
(x)  Cro.  Car.  873. 

(a)  Ibid,  doa 


(6)  1  Hawk.  P.  C.  58. 

(c)  3  Inst.  141,  142, 

(d)  Stiemh.  dejure  Goth.  L3»c  3. 


[♦126] 


(U)  Lord  Thaaet  and  others  were 
propecoted  by  an  information  filed  by 
the  attorney-general,  for  a  riot  at  the 
trial  of  Arthur  O'Connor  and  others 
for  high  treason  under  a  special  com- 
Bunon  at  Maidstone.  Two  of  the 
defendants  were  found  guilty  gene- 
raUy. 

The  three  first  counts  charged  (inter 
alia}  tlu4  the  defendants  did  riotously 
make  an  assault  on  one  J.  R.,  and  did 
thai  and  there  beat,  bruise,  wound, 
and  Ol-treat  the  said  J.  R.  in  the  pre- 
of  the  conuniaioners.    When  the 


defendants  were  brought  up  for  judg- 
ment, Lord  Kenyon  expressed  doubts, 
whether  upon  this  information  the 
court  was  not  bound  to  pronounce  the 
judgment  of  amputation  of  the  right 
hand,  &c.  as  required  in  a  prosecutioii 
expressly  for  striking  in  a  court  of  jus- 
tice. In  consequence  of  these  doubts 
the  attorney-general  entered  a  noli . 
prosequi  upon  the  three  first  counts, 
and  the  court  pronounced  judgment  of 
fine  and  imprisonment  as  for  a  common 
riot ;  1  East,  P.  C.  4Sa— .Ch. 


I«6 


MISPRISION   AND   CONTEMPTS,   &C. 

Lastly,  to  endeavour  to  dissuade  a  witness  from  giving 
evidence ;  to  disclose  an  examination  before  the  privy  coun- 
cil ;  or,  to  advise  a  prisoner  to  stand  mute ;  all  of  which  are 
impediments  of  justice,  are  high  imprisions,  and  contempts 
of  the  king*s  courts,  and  punishable  by  fine  and  imprison- 
ment. And  anciently  it  was  held,  that  if  one  of  the  grand 
jury  disclosed  to  any  person  indicted  the  evidence  that  ap- 
peared against  him,  he  was  thereby  made  accessary  to  the 
offence,  if  felony ;  and  in  treason,  a  principal.  And  at  this 
day  it  is  agreed,  that  he  is  guilty  of  a  high  misprision  (0),  and 
liable  to  be  fined  and  imprisoned  (/)  (12)  (13). 


(0)  See  Barr.  212;  27  Ass.  pi  44, 
$  4,  fol.  138. 


(/)  1  Hawk.  P.  C.  59. 


(12)  A  few  years  ago,  at  York,  a 
gentleman  of  the  gprand  jury  heard  a 
witness  swear  in  court,  upon  the  trial 
of  a  prisoner,  directly  contrary  to  the 
evidence  which  he  had  given  before  the 
grand  jury.  He  immediately  commu- 
nicated the  circumstance  to  the  judge, 
who  upon  consulting  the  judge  in  the 
other  court,  was  of  opinion  that  publio 
justice  in  this  case  required  that  the 
evidence  which  the  witness  had  given 
before  the  gprand  jury  should  be  dis- 
closed, and  the  witness  was  committed 
for  perjury  to  be  tried  upon  the  testi- 


mony of  the  gentlemen  of  the  grand 
jury.  It  was  held,  that  the  object  of 
this  concealment  was  only  to  prevent 
the  testimony  produced  before  them 
firom  being  contracted  by  soboiiiation 
of  perjury  on  the  part  of  the  persons 
against  whom  bills  were  found.  Hiis 
is  a  privilege  which  may  be  wuved  by 
the  crown ;  see  p.  308^  port. — Ch. 

(13)  It  appears  that  an  attenqit  to 
stifle  evidence  is  an  indictable  offence, 
on  the  principle  that  an  incitement  to 
commit  crime  is  in  itself  criminB] ;  6 
East,  464;  2Stra.904. 
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CHAPTER  X. 

OF  OFFENCES  AGAINST  PUBLIC  JUSTICE. 


Thb  order  of  our  distribution  will  next  lead  us  to  take  into  or ofiimces 

Against  the 

consideration  such  crimes  and  misdemesnors  as  more  espe-  commonwettith. 
cially  affect  the  commonwealth^  or  public  polity  of  the  king-  fencM  acidnBt 
dom  :  whichy  however,  as  well  as  those  which  are  peculiarly  uuie  pater- 
pointed  against  the  lives  and  security  of  private  subjects,  are  natioii. 
also  offences  against  the  king,  as  the  pater'famiUas  of  the 
nation ;  to  whom  it  appertains  by  his  regal  office  to  protect 
the  community,  and  each  individual  therein,  from  every  de- 
gree of  injurious  violence,  by  executing  those  laws,  which  the 
people  themselves  in  conjunction  with  him  have  enacted ; 
or  at  least  have  consented  to,  by  an  agreement  either  ex- 
pressly made  in  the  persons  of  their  representatives,  or  by 
a  tacit  and  implied  consent  presumed  and  proved  by  imme- 
morial usage. 

The  species  of  crimes,  which  we  have  now  before  us,  is 
subdivided  into  such  a  number  of  inferior  and  subordinate 
classes,  that  it  would  much  exceed  the  bounds  of  an  elemen- 
tary treatise,  and  be  insupportably  tedious  to  the  reader, 
were  I  to  examine  them  all  minutely,  or  with  any  degree  of 
critical  accuracy.  I  shall  therefore  confine  myself  princi- 
pally to  general  definitions  or  descriptions  of  this  great  variety 
of  offences,  and  to  the  punishments  inflicted  by  law  for  each 
particular  offence ;  with  now  and  then  a  few  incidental  ob- 
servations: referring  the  student  for  more  particulars  to  other 
voluminous  authors;  who  have  treated  of  these  subjects 
with  greater  precision  and  more  in  detail,  than  is  consistent 
with  the  plan  of  these  commentaries. 

The  crimes  and  misdemesnors,  that  more  especially  affect  Th«y.«"<iivWed 

.  into  live  Bpedee* 

the  commonwealth,  may  be  divided  into  five  species ;  viz.  •• 
♦offences  against  public  justice,  against  the   public  peace,      L  **^J 
against  public  trade,  against  the  public  health,  and  against 
the  public  police  or  economy  ;  of  each  of  which  we  will  take 
a  cursory  view  in  their  order. 


1S8 


OFPfiVCES    AGAINST 


I.  (Mfencet 
against  pablic 
joatlce,  which 
are  felonies. 


1.  Smbecslinf, 
yacating:,  or 
(UaUyinr 
public  records ; 


First  then,  of  offences  against  public  juiHee:  some  of 
which  are  felonious^  whose  punishment  may  extend  to  death; 
others  only  misdemesnors.  I  shall  begin  with  diose  thai 
are  most  penal,  and  descend  gradually  to  such  as  -are  of  less 
malignity. 

1.  Embezzling  or  yacating  records^  or  falsifying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felombus 
offence  against  public  justice.  It  is  enacted  by  statute  8  Hen; 
VI.  c.  12,  that  if  any  clerk,  or  other  person,  shall  wilfully 
take  away,  withdraw,  or  avoid  any  record,  or  process  in  llle 
superior  courts  of  justice  in  Westminster-hall,  by  reaste 
whereof  the  judgment  shall  be  reversed  or  not  take  MxX\ 
it  shall  be  felony  not  only  in  the  principal  actors,  but  also  lA 
their  procurers  and  abettors  (1).  And  this  may  be  tried 
either  in  the  king's  bench  or  common  pleas,  by  a  juiy  d$ 
medietate;  half,  officers  of  any  of  the  superior  coarts^  and 
the  other  half  common  jurors.  Likewise  by  statute  2\  Jach 
c  26f  to  acknowledge  any  fine,  recovery,  deed  enrolled, 
statute,  recognizance,  bail  (2),  or  judgment,  in  the  name  of 
another  person  not  privy  to  the  same,  is  felony  without  be« 


(1)  The  8  Hen.  VI.  c.  12,  §  3,  is 
now  repealed  by  7  &  8  Geo.  IV.  c. 
27,  by  sect  21  of  wfaidi  it  is  enacted, 
that  "  if  any  person  shall  steal,  or  shall 
for  any  fraudulent  purpose,  take  from 
its  place  of  deposit  for  the  time  being, 
or  from  any  person  having  the  lawful 
custody  thereof,  or  shall  unlawfully 
and  maliciously  obliterate,  ii^ure,  or 
destroy  any  record,  writ,  return,  panel, 
process,  interrogatory,  deposition,  affi- 
dayit,  rule,  order,  or  warrant  of  attor- 
ney, or  any  original  document  whatso- 
ever, of  or  belonging  to  any  court  of 
record,  or  relating  to  any  matter  civil 
or  criminal,  begun,  depending,  or  ter- 
minated,  in  any  such  court,  or  any  bill, 
answer,  interrogatory,  deposition,  affi- 
davit, order,  or  decree,  or  any  original 
document  whatsoever,  of  cir  belonging 
to  any  court  of  equity,  or  relating  to 
any  cause  or  matter,  begun,  depending, 
or  terminated  in  any  sudi  court,  every 
sudi  offiander  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof. 


shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  tlie 
seas  for  the  term  of  seven  yeniy  or  to 
suffer  such  other  punishment  by  ine  or 
imprisonment,  or  by  both,  as  the  court 
shall  award ;  and  it  shall  not  hi  any 
indictment  for  such  offence  be 
sary  to  allege  that  the  article,  in 
pect  of  which  the  offence  isjc 
is  the  property  of  any  person,  or  that 
the  same  is  of  any  value.** 

(2)  The  merely  personating  bail  be- 
fore a  judge  at  chamben,  or  acknow- 
ledging bail  in  a  false  name,  is  only  a 
misdemeanor,  unless  the  bail  are  filed ; 
2  East,  P.  C.  109;  and  puttmg  in  bail 
in  the  name  of  aperson  not  in  oKisteiice 
is  not  within  the  act;  1  Btra.  8M. 
The  courts  will  not  vacate  the  pvtteeed- 
ings  against  the  party  persontedivMi) 
the  ofibnder  is  convicted;  T.3tmm,W( 
1  Ventr.  Ml ;  3  Keb.OMi  1  L4«  Rit 
445;  and  a  convietion  eeimot  like 
place  until  the  beil-piece  h  filed ;  % 
SkL  90. 


PUBLIC  JUSTICE.  12S 

Ihefii  of  clergy*  Which  law  extends  only  to  proceedings  in 
die  courts  th^ooselves :  but  by  statute  4  W.  and  M.  c.  4,  to 
peffsonate  any  other  person,  as  bail,  before  any  judge  of 
asaae  cht  other  commissioner  authorized  to  take  bail  in  the 
country,  is  also  felony.  For  no  man*s  property  would  be 
safisy  if  records  might  be  suppressed  or  falsified,  or  per- 
sons* names  be  fidsely  usurped  in  courts,  or  before  their  pub- 
lic officers. 
.   9.  To  nrevent  abuses  by  the  extensive  power,  which  the  >•  compelling 

prisoners  to  be- 

law  is  obliged  to  repose  in  gaolers,  it  is  enacted  by  statute  comeappniven; 
14  Edw.  IIL  c.  10,  that  if  any  gaoler  by  too  great  duress 
of  imprisonment  makes  any  prisoner,  that  he  hath  in  ward, 
^Hiecome  an  approver  or  an  appellor  against  his  will ;  that  [*12f)] 
isy  as  we  shall  see  hereafter,  to  accuse  and  turn  evidence 
against  some  other  person ;  it  is  felony  in  the  gaoler.  For, 
as  Sir  Edward  Coke  observes  (a),  it  is  not  lawful  to  in- 
duce or  excite  any  man  even  to  a  just  accusation  of  ano- 
ther; much  less  to  do  it  by  duress  of  imprisonment;  and 
least  of  all  by  a  gaoler,  to  whom  the  prisoner  is*committed 
fiir  safe  custody. 

3.  A  third  ofience  airainst  public  justice  is  obttructinq  the  ^-  obstractinf 

^         ^1    -P  1  TU-      •        *     11    *•  O'  the  execution  erf 

execution  oi  lawtul  process.  1  his  is  at  ail  times  an  onence  le^  process  < 
of  a  very  high  and  presumptuous  nature ;  but  more  parti- 
cularly so,  when  it  is  an  obstruction  of  an  arrest  upon  crimi- 
nal process.  And  it  hath  been  holden,  that  the  party  op- 
posing such  arrest  becomes  thereby  particeps  crinUnis ;  that 
is,  an  accessary  in  felony,  and  a  principal  in  high  trea- 
son (A)  (3).  Formerly  one  of  the  greatest  obstructions  to 
public  justice,  both  of  the  civil  and  criminal  kind,  was  the 
mumtude  of  pretended  privileged  places,  where  indigent  per- 
sons assembled  together  to  shelter  themselves  from  justice, 

(•)  8  liMt.  91.  {b)  2  Hawk.  P.  C.  121. 


(ft)  B]r  9  Geo.  IV.  c.  31,  $  25,  it  b      hcnded   or  detainod ;  the  court  may 
Aal  where  any  person  shall      sentence  the  offender  to  be  imprisoned. 


be  chergort  with,  and  convicted  of,  as      with  or  without  hard  labour,  for  any 

any  anault  upon  any     term  not  exceeding  two  years,  and  may 


p«Ma  nith  inteaft  to  resist  or  prevent  also  fine  the  o£fender,  and  require  him 

ths  iMrflbl  afniwiieniion  or  detainer  of  to  find  sureties  for  keeping  the  peace. 

tb«  fvty  ai>  amnUtiqg,  or  of  any  other  Sec   1   &  2  Geo.   IV.  c.  88^    $  2( 

poioB,  fcr  any  gfleace  for  which  he  or  3  Geo.  IV.  c.  114;  1  Bum's  J.,  290, 

they  may  be  liable  by  law  to  be  appre-  ct  scq. 

VOL.    iV.                                      .  M 
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especially  in  London  and  Southwark,  under  the  pretext  of 
their  having  been  ancient  palaces  of  the  crown,  or  the  like  (c) : 
all  of  which  sanctuaries  for  iniquity  are  now  demolished,  and 
the  opposing  of  any  process  therein  is  made  highly  penal,  by 
the  statutes  8  and  9  Will.  III.  c.  ^-^  9  Geo.  I.  c.  28,  and  1 1 
Geo.  I.  c.  22,  which  enact,  that  persons  opposing  the  exe- 
cution of  any  process  in  such  pretended  privileged  places 
within  the  bills  of  mortality,  or  abusing  any  officer  in  his 
endeavours  to  execute  his  duty  therein,  so  that  he  receives 
bodily  hurt,  shall  be  guilty  of  felony,  and  transported  for 
seven  years :  and  persons  in  disguise,  joining  in  or  abetting 
any  riot  or  tumult  on  such  account,  or  opposing  any  pro* 
cess,  or  assaulting  and  abusing  any  officer  executing  or  for 
having  executed  the  same,  shall  be  felons  without  benefit  of 
clergy. 
mi5*b?b^Thc^  *•  ^^  escape  of  a  person  arrested  upon  criminal  process, 
S?S!Sc?,'iSd  '^y  eluding  the  vigilance  of  his  keepers  before  he  is  put  in 
^y  S  n^r*  hold,  is  also  an  offence  against  public  justice,  and  the  party 
gent  or  voiun-  himsclf  *i8  punishablc  by  fine  or  imprisonment  (d).  But  the 
[*130]  officer  permitting  such  escape,  either  by  negligence  or  con- 
nivance, is  much  more  culpable  than  the  prisoner ;  the  na- 
tural desire  of  liberty  pleading  strongly  in  his  behalf,  though 
he  ought  in  strictness  of  law  to  submit  himself  quietly  to  cus- 
tody, till  cleared  by  the  due  course  of  justice.  Officers 
therefore  who,  afler  arrest,  negligently  permit  a  felon  to  es- 
cape, are  also  punishable  by  fin^  {e) ;  but  voluntary  escapes, 
by  consent  and  connivance  of  the  officer,  are  a  much  more 
serious  offence  (4) :  for  it  is  generally  agreed  that  such  es- 
capes amount  to  the  same  kind  of  ofience,  and  are  punishable 
in  the  same  degree,  as  the  offence  of  which  the  prisoner  is 
guilty,  and  for  which  he  is  in  custody,  whether  treason, 
felony,  or  trespass.  And  this  whether  he  were  actually  com- 
mitted to  gaol,  or  only  under  a  bare  arrest  (/).     But  the 

(c)  Sucb   as  Wbite-Priera,  and  its         («)  i  Hal.  P.  C.  600. 

environs;  the  Savoy;  and  the  Mint  in         (/)  i   Hal.   P,  C.  590 ;  2  Hawk, 
Southwark.  p.  c.  134. 

(d)  2  Hawk.  P.  C.  122. 


(4)  If  the  officer,  after  an  arrest,  by  virtne  of  the  some  warrant,  shoohf 

voSer  the  party  to  go  at  large  upon  the  party  make  default ;  2  Hawk.  P.  C, 

promising  to  appear  and  find  sureties,  ISO. 
he  cannot  make  any  subsequent  arrest. 
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officer  cannot  be  thus  punished^  till  tlie  original  delinquent 
hath  actually  received  judgment  or  been  attainted  upon  ver- 
dict, confession,  or  outlawry,  of  the  crime  for  which  he  was 
so  committed  or  arrested :  otherwise  it  might  happen,  that  the 
officer  might  be  punished  for  treason  or  felony,  and  the  per* 
son  arrested  and  escaping  might  turn  out  to  be  an  innocent 
man.  But,  before  tlie  conviction  of  the  principal  party,  the 
officer  thus  neglecting  his  duty  may  be  fined  and  imprisoned 
for  a  misdemesnbr  {g)  (5). 

5.  Breach  of  prison  by  the  ofiender  himself,  when  com-  5.  breach  o 
mitted  for  any  cause,  was  felony  at  the  common  law  (A) :  or  wuch  Ts^ 
even  conspiring  to  break  it  (i).     But  tliis  severity  is  mitigated  ^e°<^^ic^c 
by  the  statute  de  frangeniibm  prUonam,  1  Edw.  II.  which  ^lJita»pfu< 
macts,  that  no  person  shall  have  judgment  of  life  or  member 
for    breaking    prison,    unless   committed  for  some   capital 
ofience.     So  that  to  break  prison  and  escape,  when  lawfully 
committed  for  any  treason  or  felony,  remains  still  felony  as 
at  the  common  law  (6) ;  and  to  break  prison,  whether  it  be 
the  county  gaol,  the  stocks,  or  other  usual  place  of  security, 
when  lawfully  confined  upon  any  other  inferior  charge,  is 
still  ^punishable  as  a  high  misdemesnor  by  fine  and  impri-      [*131 
sonment     For  the  statute,  which  ordains  that  such  offence 
shall  be  no  longer  capital,  never  meant  to  exempt  it  entirely 
from  every  degree  of  punishment  Q)  (7). 

(^)  1  Hal.  P.  C.  568,  9;  2  Hawk.  (t)  Bract.  1.  3,  c.  9. 

P.  C.  134,  5l  ( ;)  2  Hawk.  P.  C.  128. 

(*)  1  Hal.  P.  C.  807. 


(5)  Penont  aiding  the  escape  of     sul^ect  of  indictment ;  see  1  Ruuell  on 
of  war  are  guilty  of  felony      Crimes,  367,  et  seq.     As  to  escapes  of 


and  subject  to  transportatioa ;  see  52  persons    under   sentence  of  death  by 

Geo.  IIL  c  150.     The  oience  is  not  courts  martial,  see  37  Geo.  III.  c  140, 

ocnplete  if  such  prisoner  is  acting  in  §  6;  6  Geo.  IV.  c.  ^  §  13;  6  Geo. 

concert  with  those  under  whose  charge  IV.  c.  6,  §  14,  jwit  (9). 
he  is,  merely  to  detect  the  defendant,  (6)  It  seems  the  prisoner  should  ac- 

and  has  no  intention  to  escape ;  Hex  ▼.  tually  effect  an  escape,  or  the  breach 

JUcrtiji,  R.  &  R.  C.  C.  196.     To  bail  of  prison  would  not  be  construed  a  fe- 

a  person  not  bailable  by  law,  is  a  negU-  lony ;  2  Hawk.  c.  IB,  §  12. 
/^(escape;  Plowd.  476.     To  charge         (7)  An  actual  breaking  is  the  gist 

an  officer  with  an  escape,  there  must  of  this  offence,  and  must  be  stated  in 

hcfe  been  an  actual  and  justifiable  ar-  the  indictment.     It  must  also  appear 

rest  and  imprisonment ;  and  the  impri-  that  the  party  was  lawfully  ia  prison, 

sonment  must  have  been  for  some  cri-  and  for  a  crime  involving  judgment  of 

minal  matter,  or  the  escape  is  not  the  life  or  member ;  it  is  not  enough   to 

m2 
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s^^rescae, the         6.  Rcscuc  is  the  forcibly  and  knowingly  freeing  anothcftr 
commensorate  from  an  aiTest  or  imprisonment :  and  it  is  generally  the  same 

with  that  of  the  .      .u       ^  •  •.  ij  u  u 

iNuty  rcscned;  ofience  in  the  stranger  so  rescuing,  as  it  wonid  haTe  been  in 
ft  gaoler  to  have  voluntarily  permitted  an  escape.  A  rescue 
therefore  of  one  apprehended  for  folony,  is  felony  ;  for  tiea- 
son,  treason  ;  and  for  a  misdemesnor,  a  nnsdemesnor  also  (8). 
But  here  likewise,  as  upon  voluntary  escapes,  the  principa] 
must  first  be  attainted  or  receive  judgment  before  the  rescuer 
can  be  punished :  and  for  the  same  reason ;  because  parhaps 
in  iact  it  may  turn  out  that  there  has  been  no  offence  eom- 
mitted  (Ar)(9).     By  statute   11  Geo.  II.  c.  26,  and  S4  Creo. 

(k)  1  Hal.  P.  C.  607;  Post  344 


allege  that  he  '*  feloniously  broke  pri- 
son ;"  2  Inst  591 ;  1  Russell,  381.  If 
lawfully  committed,  a  party  breaking 
prison  is  within  the  statute,  although 
he  may  be  innocent ;  as,  if  committed 
by  a  magistrate  upon  strong  suspicion ; 
2  Inst  590 ;  1  Hale,  P.  C.  610 ;  1 
Russell,  978.  To  constitute  a  feloni- 
ous prison  breach,  the  party  must  be 
committed  for  a  crime  which  is  capital 
at  the  time  of  the  breaking ;  1  Russell, 
379;  CoW$  case,  Plowd.  Comm.  401. 
A  constructive  breaking  is  not  suiR- 
cient ;  therefore,  if  a  person  goes  out 
of  prison  without  obstruction,  as  by  a 
door  being  left  open,  it  is  only  a  mis- 
demeanor; 1  Hale,  P.  C.  611.  An 
actual  intent  to  break  is  not  necessary. 
The  statute  extends  to  a  prison  in  law, 
as  well  as  to  a  prison  in  fact ;  2  Inst. 
589.  **  Prison  breach  or  rescue  is  a 
common  law  felony,  if  the  prisoner 
breaking  prison,  or  rescued,  is  a  con- 
victed felon,  and  it  is  punishable  at 
common  law  by  imprisonment,  and  nn- 
der  19  Geo.  IIL  c.  74,  §  4,  by  three 
times  whipping.  Throwing  down  loose 
hiricks  at  the  top  of  a  prison  wall,  placed 
there  to  impede  escape  and  give  alarm, 
it  prison  breach,  though  they  were 
thrown  down  by  accident;"  Rex  v. 
BmnoM,  R.&  R.  C.  C.  45a 

<8)  The  m«re  prevention  of  an  ar- 
Mstof  a  person  who  kas;  been  guilty 
of  felony,  is  loeked  upon  only  as  «  mis- 
demeanor ;  Hawkk  bi  2,  o«  21 ;  1  Chit. 
C.  L.  62. 


(9)  By  1  &  2  Geo.  IV.  c  88^  (en- 
titled  an  "  Act  to  amend  the  Law  of 
Rescue,'*)  sect.  1,  rescuing  persons 
charged  with  felony,  is  pnniskable  with 
seven  years'  transportation,  or  impri- 
sonment for  not  less  than  one  year, 
and  not  more  than  three  yean.  And 
by  §  '",  assaulting  any  lawful  officer,  to 
prevent  the  apprehension  or  detainer 
of  persons  charged  with  felony,  is  pu- 
nishable with  two  years'  imprisonment 
in  addition  to  other  pains  and  penalties 
incurred,  {yi*^*  also  5  Geo.  IV.  e.  84, 
§  22. )  This  section  is  repealed  by  9 
Geo.  IV.  e.  31,  which,  by  section  25^ 
provides  a  punishment  for  these  of- 
fences ;  vide  po$t,  217.  An  indictment 
for  a  rescue  must  shew  that  the  person 
rescued  was  lawfully  in  custody,  and 
set  out  the  writ  and  warrant ;  1  Stark. 
C.  P.  156.  An  indictment  for  a  res- 
cue from  a  constable  most  state  the 
charge  made  before  the  magistrate,  the 
warrant  and  its  delivery  to  the  const*- 
ble,  and  that  the  party  was  in  custody 
under  the  warrant ;  Archb,  C.  P.;3b9-; 
Rex  V.  Otmer,  5  East,  304.    . 

By9  Geo.  IV.  c.  4,  §  13,  (^titled 
the  Mutiny  Act,)  persons  under  -aen- 
tence  of  death  by  court  martial,  hav- 
ing obtained  a  conditional  pardoiii  es- 
caping out  of  custody,,  and  al)  parties 
aiding  such  escape,  are  punishable  as 
felons;  see  Jinx  y^-^StQnUii^tL,,Si  M. 
C.  C.  432.  .     •' 
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IL  c.  40,  if  five  or  more  persons  assemble  to  rescue  any  re- 
tailers of  spirituous  liquors,  or  to  assault  the  informers  against 
diem,  it  is  felony,  and  subject  to  transportation  for  seven 
years.  By  the  statute  16  Geo.  II.  c  31,  to  convey  to  any 
{Miaoner  in  custody  for  treason  or  felony  any  arms,  instru- 
ments of  escape,  or  disguise,  without  the  knowledge  of  the 
glider,  though  no  escape  be  attempted,  or  any  way  to  assist 
sudi  prisoner  to  attempt  an  escape,  though  no  escape  be 
actually  made,  is  felony,  and  subjects  the  offender  to  tran- 
sportatkni  for  seven  years :  or  if  the  prisoner  be  in  custody 
for  petit  larceny  or  other  inferior  offence,  or  charged  with  a, 
debt  of  100/.  it  is  then  a  misdemesnor,  punishable  with  fine 
and  imprisonment  (10).  And  by  several  special  statutes  (/), 
to  rescue,  or  attempt  to  rescue,  any  person  committed  for  the 
ofiences  enumerated  in  those  acts,  is  felony  without  benefit  of 
deigy ;  and  to  rescue,  or  attempt  to  rescue,  the  body  of  a 
fi^on  executed  for  murder,  is  single  felony,  and  subject  to 
transportation  for  seven  years.  Nay,  even  if  any  person  be 
charged  with  any  of  the  ofiences  against  the  Black  Act, 
9  Geo.  I.  c.  SS,  and,  being  required  by  order  *of  the  privy 
council  to  surrender  himself,  neglects  so  to  do  for  forty  days, 
both  he  and  all  that  knowingly  conceal,  aid,  abet,  or  succour 
him,  are  jfelons  without  benefit  of  clergy  (11). 


[♦132] 


(0  e  Geo.  I.  c  23  (Transporta.  &c.);  I9Geo.  IL  c.  34, (Smuggling); 
tion);  9Geo.  L  c.  22  (Black  Act);  8  25  Geo.  II.  c.  37  (Murder);  27  Geo. 
Geo.  IL  c  20  (Destroying  Tumi^et,      IL  c.  15  (Black  Act). 


(10)  On  an  in£ctnient  under  this 
Acty  iBat  oniDce  of  delirering  tnstni- 
neBls  of  efcape  to  a  prisoner  has  been 
bdd  to  tie  complete,  though  the  pri- 
■Dner  had  been  pardoned  of  the  offence 
ofwhidi  he  was  convicted,  on  condi- 
tioii  of  transportation;  and  a  party 
vornf  be  oonricted,  tiiough  there  is  no 
evUence  that  he  knew  of  what  offence 
the  prisoner  had  been  convicted ;  Hex 
▼.  Smw,  R  &  R.  C.  C.  526.  This 
Act  appBes  only  to  cases  of  attempt ; 
TiiUft  cam,  2  Leach,  602,  and  a  case 
where  ^le  eommitment  is  on  suspicion 
only,  is  not  within  it ;  Oreenif*s  ca$rf 
1  Leadi,  363.  This  act  appears  vir- 
tually to  be  repealed  by  4  Geo.  IV. 


c.  64,  §  43,  which  makes  delivering 
instruments  of  escape  to  any  prisoner, 
whether  he  actually  escape  or  not,  a 
felony  punishable  by  fourteen  years* 
transportation. 

(II)  Some  of  these  Acts,  as  far  as 
they  relate  to  the  exclusion  of  benefit 
of  clergy,  and  to  the  form  of  punish- 
ment, are  altered  and  amended  by  1  & 
2  Geo.  IV.  c.  88,  and  5  Geo.  IV. 
c.  84. 

By  4  Geo.  IV.  c.  54,  §  1,  to  rescue 
a  party  in  custody  for  an  offence 
against  the  Black  Act,  9  Geo.  I.  c.  22, 
is  punishable  only  with  transportation, 
or  imprisonment  and  hard  labour. 
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7.  retomlng 
flrom  tranqK>rUi- 
tion; 


8.  taking  a  re- 
ward to  return 
stolen  goods ; 
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7.  Another  capital  offence  against  public  justice  is  the  re- 
turning  from  transportation,  or  being  seen  at  large  in  Great 
Britain,  before  the  expiration  of  the  term  for  which  the 
offender  was  ordered  to  be  transported,  or  had  agreed  to 
transport  himself.  This  is  made  felony  without  benefit  of 
clergy  in  all  cases,  by  statutes  4  Geo.  I.  c.  11  ;  6  Geo.  I. 
c.  ^ ;  16  Geo.  II.  c.  15,  and  8  Geo.  III.  c.  l/!»,  as  is  also  die 
assisting  them  to  escape  from  such  as  are  conveying  diem  to 
the  port  of  transportation  (12)  (IS). 

8.  An  eighth  is  that  of  taking  a  reward^  under  pretence  of 
helping  the  owner  to  his  stolen  goods.  This  was  a  contri- 
vance carried  to  a  great  length  of  villany  in  the  beginning  oS 
the  reign  of  George  the  first :  the  confederates  of  the  felons 
thus  disposing  of  stolen  goods,  at  a  cheap  rate,  to  the  owners 


(12)  It  has  been  thought  that, 
where  a  convict  has  been  pardoned 
upon  condition  of  transporting  himself 
for  life  or  a  certain  number  of  years,  if 
he  did  not  comply  with  that  condition, 
he  might  be  remitted  to  his  original 
sentence,  and  in  some  cases  that  he  was 
subject  to  no  other  punishment;  see 
Leacirs  Cro%cn  Cases,  197,  803.  But 
the  24  Geo.  III.  c.  56,  seems  to  in- 
clude every  possible  case,  by  enacting, 
that  if  any  offender  shall  be  ordered  by 
the  court  to  be  transported,  or  shall 
agree  to  transport  himself  on  certain 
conditions,  either  for  life  or  any  num- 
ber of  years,  and  shall  be  afterwards  at 
large  before  the  expiration  of  the  term, 
without  lawful  cause,  in  any  part  of 
Great  Britain  or  Ireland,  he  shall,  be- 
ing lawfully  convicted  thereof,  suffer 

death  without  benefit  of  clergy Ch. 

(18)  By  5  Geo.  IV.  c  84,  §  22, 
these  provisions  are  re-enacted.  By 
§  28^  it  shall  be  suffident  in  any  in- 
dictment for  any  ofience  previously 
mentioned,  to  allege  the  order  made 
for  the  transportation,  without  alleging 
any  indictment,  trial,  conviction,  judg- 
ment or  sentence,  or  any  pardon,  or 
intention  of  mercy,  or  signification 
thereof.  And  by  §  24,  the  certificate 
of  the  clerk  of  the  court  where  the  of- 
fender was  sentenced,  containing  the 
effect  and  substance  only  (omitting  the 


formal  part)  of   the  indictment  «id 
conviction  of  sucii  offender,  and  of  tke 
order  for  his  transportation,  shall  be 
sufficient  evidence  of  such  conviction 
and  order  for  transportation.     In  Rex 
V.  Sutcliffey  1  Russell,  402,  which  was 
founded  on  6  Geo.  I.  c  29^  §  7,  which 
requires  the  officer  to  certify  a  tran»- 
script  briefly,  and  in  few  words,  con- 
taining the  effect  and  tenor  of  the  in- 
dictment and  conviction ;  and  also  on 
24  Geo.  III.  c.  56,  §  5,  which  leqtures 
a  certificate  containing  the  effect  and 
substance    only,  omitting  the  fonnal 
part  of  the  indictment  and  conviction ; 
the  indictment  stated,  that  the  prisoner 
was  convicted  of  grand  larceny  vrithin 
benefit  of  clergy,  and  the  certificate 
was  in  the  Fame  form ;  and  they  were 
both  held  to  be  insufficient.     So  in  Rex 
V.  WatwH,  R.  &  R.  a  C.  468,  which 
was  founded  on  56  Geo.  IIL  c.  27, 
§  8»  which  requires  the  certificate  to 
contain  the  effect  and  substance  only, 
omitting  the  formal  part  of  the  indict- 
ment and  conviction,  and    order  for 
transportation ;  the  xncfictment  a&d  cer- 
tificate stated  only  that  the  prisoner 
had  been  convicted  of  felony,  without 
stating  the  nature  of  the  felony ;  and 
they  were  both  held  to  be  insufficient, 
and  the  prisoner  was  remitted  to  his 
former  sentence. 
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themselves,  and  thereby  stifling  all  further  inquiry.  The  fa- 
mous Jonathan  Wild  had  under  him  a  well-disciplined  corps 
of  thieves  who  brought  in  all  their  spoils  to  him  :  and  he  kept 
a  sort  of  public  office  for  restoring  them  to  the  owners  at  half 
price.  To  prevent  which  audacious  practice,  to  the  ruin 
and  in  defiance  of  public  justice,  it  was  enacted  by  statute 
4  Creo.  I.  c.  II9  that  whoever  shall  take  a  reward  under  the 
pretence  of  helping  any  one  to  stolen  goods,  shall  suffer 
as  the  felon  who  stole  them ;  unless  he  causes  such  princi- 
pal felon  to  be  apprehended  and  brought  to  trial,  and  also 
gives  evidence  against  him.  Wild,  still  continuing  in  his 
old  i^actice,  was  upon  this  statute  at  last  convicted  and  exe- 
cuted (m)  (14). 

9.  Receiving  of  stolen  goods,  knowing  them  to  be  stolen,  is  Jioien^gSS&; 
also  a  high  misdemesnor  and  affiront  to  public  justice.  We 
have  seen  in  a  former  chapter  (n),  that  this  offence,  which  is 
only  a  misdemesnor  at  common  law,  by  the  statutes  3^and  4 
W.  and  M.  c.  9,  and  5  Ann.  c.  31,  makes  the  offender  acces- 
sary to  the  theft  and  felony  (15).     But  because  the  accessary 

(m)  See  sUt.  6  Geo.  L  c.23,  §  a  (n)  See  p.  38. 


(U)  In  Rex  v.  LedbUter,  R.  &  R. 
C.  C.  ^6^  a  police  ofl&oer  was  indicted 
under  4  CSeo.  L  c.  11,  §  4,  for  taking 
BBonej  under  the  pretence  of  helping  a 
person  to  goods  stolen  from  him,  and 
cooficted  of  felony,  though  the  officer 
had  no  knowledge  of  the  felon,  and 
though  he  possessed  no  power  to  ap- 
prehend the  felon,  and  though  the  pro- 
perty was  never  restored,  and  the  officer 
had  no  power  to  restore  it. 

Byst.  7&8  Geo.  IV.c.29,  §  58,  it  is 
eoibcted,  **  That  every  person  who  shall 
corruptly  take  any  money  or  reward, 
directly  or  indirectly,  under  pretence, 
or  upon  account  of  helping  any  person, 
to  any  chattel,  money,  valuable  secu- 
rity, or  other  property  whatsoever, 
which  shall  by  any  felony  or  misdemea- 
nor have  been  stolen,  taken,  obtained, 
or  converted  as  aforesaid,  shall  (unless 
he  cause  the  offender  to  be  appre- 
hended and  brought  to  trial  for  the 
same,)  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the 
djaoretion  of  the  court,  to  be  trans- 


ported beyond  the  seas  for  life,  or  for 
any  term  not  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not  ex- 
ceeding four  years,  and,  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or 
privately  whipped  (if  the  court  shall 
so  think  fit,)  in  addition  to  such  impri- 
sonment.** 

By  sect.  59,  advertising  a  reward 
for  the  return  of  any  stolen  property 
whatsoever,  which  shall  have  been  sto- 
len or  lost,  purporting  that  no  ques- 
tions shall  be  asked,  or  printing  such 
advertisements,  renders  the  offending 
party  liable  to  a  penalty  of  fifty  pounds^ 
and  full  costs,  to  any  person  who  will 
sue  for  the  same,  by  action  of  debt 
This  Act  repeals  the  25  Geo.  IL  c.  36, 
§  1,  as  far  as  relates  to  the  advertising 
rewards  for  stolen  goods. 

The  4  Geo.  I.  c.  11,  §  4,  relating 
to,  and  the  1  Geo.  IV.  c.  115,  direct- 
ing the  degree  of  punishment  for  this 
offence,  are  also  repealed  by  this  sta- 
tute. 

ri5)  The  3A  4  W.  &  M.,  so  far  as 
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piaS]     cannot  in  ♦general  be  tried,  unless  with  the  principal  or  after 
'  the  principal  is  convicted,  the  receivers  by  that  means  fr^ 

quently  eluded  justice.  To  remedy  which,  it  is  enacted  by 
statute  1  Ann.  c.  9,  and  5  Ann.  c.  31,  that  such  receivers 
may  still  be  prosecuted  for  a  misdemesnor,  and  punished  by 
fine  and  imprisonment,  though  the  principal  felon  be*not  be- 
fore taken  so  as  to  be  prosecuted  and  convicted  (16).  And, 
in  case  of  receiving  stolen  lead,  iron,  and  certain  other  me^ 
tals,  such  offence  is,  by  statute  29  Geo.  11.  c.  30,  puniahaUe 
by  transportation  for  fourteen  years  (o)  (17).  So  that  now  the 
prosecutor  has  two  methods  in  his  choice :  either  to  punish 
the  receivers  for  the  misdemesnor  immediately,  before  the 
thief  is  taken  (p) ;  or  to  wait  till  the  felon  is  convicted)  and 
then  punish  them  as  accessaries  to  the  felony.  But  it  is  pro- 
vided by  the  same  statutes,  that  he  shall  only  make  use  of 
one,  and  not  both,  of  these  methods  of  punishment.  By  die 
same  statute  also,  29  Geo.  II.  c  30,  persons  having  lead^ 
iron,  and  other  metals,  in  their  custody,'  and  not  giving  a 
.  satisfactory  account  how  they  came  by  the  same,  are  guilty 
of  a  misdemesnor  and  punishable  by  fine  or  imprisonment 
And  by  statute  10  Geo.  III.  c.  48,  all  knowing  receivers  of 
stolen  plate  or  jewels,  taken  by  robbery  on  the  highway,  or 
when  a  burglary  accompanies  the  stealing,  may  be  tried  as 
well  before  as  after  the  conviction  of  the  principal,  and  whe^ 
ther  he  be  in  or  out  of  custody ;  and,  if  convicted,  shall  be 
adjudged  guilty  of  felony,  and  transported  for  fourteen 
years  (18). 

(o)  See  also  stat.  2  Geo.  III.  c.  28,      of  goods  stolen  by  biubboata,  &c.  in  the 
§  12,  for  Ae  punishment  of  recetvers      Thames. 

(p)  Foster,  978. 


regards  this  sulject»  is  repealed  by  7  & 
8  Geo.  IV.  o.  27,  and  5  Ann.  c.  31  is 
r^ealed  by  7  Geo.  IV.  c  31,  except- 
ing some  pro?isioQa  relating  to  certain 
sherim. 

(16)  1  Ann«  o.  9,  except  §  3,  is  re- 
pealed by7&8  Geo.  IV.  c  27. 

(17)  Repealed  by  7  &  8  Geo.  IV. 
c27. 

(18)  By  1  &  2  Geo.  IV.  c.  76,  §  1, 
pilots  and  others  are  to  deposit  anchors, 
oabies,  and  other  ships*  materials  found. 


by  them,  in  places  appointed  by  dM 
Act ;  and  concealing  such  artickn  lor* 
feits  all  claim  to  salvage,  and  readers 
the  offenders  liable  as  rcceivcraof  sto- 
len goods.  By  §  12^  persona  fhuAa^ 
lently  purchasing  or  reeeinngf  sack  an* 
ohors,&c  shall  be  considered  teonpeit 
of  stolen  goods.  By  §  15,  pilota  and 
others  conveying  such  anchon,  &c;  tO' 
foreign  parts,  and  there  sdling  tbefm, 
shall  be  guilty  of  felony,  and  ■  punish^ 
able  with  seven  years*  transportttioa. 
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10.  Of  a  nature  somewhat  similar  to  the  two  last  is  tlie  ^i^mdl 
offence  of  thefi-iote^  which  is  where  the  party  robbed  not  ^**°°'^'  ^'^ 


And  by  §  22,  oftnces  against  Ae  Act 
ihail  be  tried  in  tbe  eeusty  where  the 
leeds  u%^jQitmid^  off  if  nM  abroad,  in 
the  oountj  where  the  perion  selling 
them  resides.  This  Act  was  made  to 
revive  an^  odntimie  two  fonner  tempo- 
rmj  Acta  of^a  £3  Geo.  III. 

Bj  a  Geo.  IV.  c.  24,  entitled  «' An 
Act  for  extending  the  Laws  against 
Receiyera  of  Stolen  Goods,  to  ReceiT- 
efs  of  Slol^  Bonds,  Bank  Notes,  and 
other  Sqwiitiea  for  Bfoney,'*  aU  per. 
soBsreoesving  or  baying  any  exchequer 
order  or  tsklly,  or  any  exchequer  bill, 
bank  note.  Sooth  Sea  bond,  or  any 
olhflir  aeourity  for  nwey,  knowing  the 
ssHie  to  hftf  e  been  stolen,  are  liable  to 
be  proaecoted  as  recehren  of  stolen 
goods,  and  to  be  punished  according  to 
the  laws  preriously  in  force  against 
offenders  raoeiviiig  stolen  goods.  The 
pninsioDS  of  2  Geo.  IL  c.  25,  are 
made  to  extend  to  this  Act. 

Parties  oibnding  against  this  Act 
■my  be  eonrieted  either  before  or  after 
the  contietion  of  the  principal  of- 
fender* 

Bystat.7&8Geo.  IV.  c.29,  §54, 
it  is  enacted.  That  if  any  person  shall 
receive  any  chattel,  money,  valuable 
security,  or  other  property  whatsoever, 
the  stealing  or  taking  whereof  shall 
amount  to  a  felony,  either  at  common 
law,  or  by  virtue  of  this  Act,  such  per- 
son knowing  the  same  to  have  been  fe- 
hmionsly  stolen  or  taken,  every  such 
raeeiver  shall  be  guilty  of  felony,  and 
may  be  indicted  and  convicted  either 
as  an  acoassary  after  the  fact,  or  for  a 
salalaDtive  f^ony;  and,  in  the  latter 
case,  whether  the  principal  felon  shall 
or  shaH  not  have  been  previously  oon- 
▼ietedy^r  shall  or  shall  not  be  amenable 
to  Joatiee;  and  every  such  receiver, 
howsoever  convicted,  shall  be  liable,  at 
the  diaeretioii  of  the  eoort,  to  be  trans- 
ported  beyond  the  seas  for  any  term 
not  oKCfwUng  fo«rtecn  years,  nor  less 
than  aevea  yoars«  or  to  be  imprisoned 


for  any  term  not  exceeding  three  years, 
and,  tS  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped  (if 
the  court  shall  so  think  fit,)  in  addition 
to  such  imprisonment:  provided  al- 
ways, that  no  person,  however  tried  for 
receiving,  as  aforesaid,  shall  be  liable 
to  be  prosecuted  a  second  time  for  the 
same  offence. 

By  sect.  55,  That  if  any  person  shall 
receive  any  chattel,  money,  valuable  se- 
curity, or  other  property  whatsoever, 
the  stealing,  taking,  obtdming,  or  con- 
verting whereof  is  made  an  indictable 
misdemeanor  by  Hus  Act,  such  person 
knowing  the  sasM  to  have  been  unlaw- 
fully  stolen,  taken,  obtained,  or  con- 
verted, every  such   receiver  shall  be 
guilty  of  a  misdemeanor,  and  may  be 
indicted  and  convicted  thereof,  whether 
the  person  guilty  of  the  principal  mis- 
demeanor shall  or  shall  not  have  been 
previously  convicted  thereof^  or  shall 
or  shall  not  be  amenable  to  justice; 
and  every  such  receiver  shall,  on  con- 
viction, be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the 
seas  for  the  term  of  seven  years,  or  to 
be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  and,  if  a  male,  to  be 
once,  twice,  or  thrice,  publicly  or  pri- 
vately whipped  (if  the  court  shall  so 
think  fit,)  in  addition  to  such  imprison- 
ment. 

By  sect.  56,  all  receivers,  whether 
charged  as  accessaries  after  the  fact  to 
the  felony,  or  with  a  substantive  felony, 
or  with  a  misdemeanor  only,  may  be 
tried  at  the  same  place  as  the  principal, 
or  where  the  property  is  found  in  their 
possession,  or  where  they  actually  re- 
ceived such  property. 

And,  by  sect.  60,  where  the  stealing 
or  taking  of  any  property  whatsoever  is 
by  this  Act  punishable  on  summary 
conviction,  either  for  every  offence  or 
for  the  first  and  second  only,  or  for  the 
first  offence  only,  aiiy  person  who  shall 
receive  any  such  property,  knowing  the 
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^™^y  ^JiSj  ^°'y  J"iows  the  felon,  but  also  takes  his  goods  again,  or  other 
amends,  upon  agreement  not  to  prosecute  (19).  This  is  fre- 
quently called  compounding  of  felony,  and  formerly  was  held 
to  make  a  man  an  accessary ;  but  is  now  punished  only  with 
fine  and  imprisonment  (9).  This  perversion  of  justice,  in  the 
old  Gothic  constitutions,  was  liable  to  the  most  severe  and 
infamous  punishment  And  the  Salic  law,  "  latroni  eum  ^m- 
milem  habuit,  qui  furtum  celare  veUet,  et  occuUe  Hne  judice 
compositionem  ejus  admittere  (r)  (^0)."  By  statute  25  Geo. 
II.  c.  S&t  even  to  advertise  a  reward  for  the  return  of  things 
stolen,  with  no  questions  asked,  or  words  to  the  same  pur- 
port, subjects  the  advertiser  and  the  printer  to  a  forfeiture  of 
50/.  each  (21). 

11.  Common  barretry  is  the  ofience  of  frequently  exci- 
SSttSJrinTS  ting  and  stirring  up  suits  and  quarrels  between  his  majesty's 
**^'  subjects,  either  at  law  or  otherwise  («)  (22).     The  punisb- 


11.  common 
barretry,  which 


(9)  1  Hawk.  P.  C.  125. 

(r)  Stiemh.  de  jure  Goth.  1.  3,  c.  5. 


(0  1  Hawk.  P.  C.  24a 


same  to  be  unlawfully  come  by,  shall, 
on  conviction  thereof  before  a  justice 
of  the  peace,  be  liable,  for  every  first, 
second,  or  subsequent  offence  of  re- 
ceiving, to  the  same  forfeiture  and  pu- 
nishment to  which  a  person  guilty  of  a 
first,  second,  or  subsequent  ofience  of 
stealing  or  taking  such  property  is,  by 
this  Act  made  liable. 

An  indictment  against  a  receiver,  as 
accessary,  must  duly  aver  the  guilt  of 
the  principal ;  but  an  indictment  for  a 
substantive  felony  need  not  allege  the 
original  felony,  with  either  time  or 
place ;  1  Stark.  C.  P. ;  lUx  v.  Scott, 
2  East,  P.  C.  781.  An  indictment 
for  receiving  stolen  goods  may  be  sup- 
ported, if  the  nature  of  the  property  re- 
main the  same,  although  the  name  is 
changed ;  thus,  a  principal  may  be  in- 
dicted for  stealing  a  sheep,  and  an  ac- 
cessary for  receiving  some  of  the  mut- 
ton; Ilex  V.  Cowetl  Sf  Green,  2  East, 
P.  C.  781  ;  and  where  an  indictment 
charged  the  principal  with  stealing 
bank  notes,  the  property  of  A. ,  and  the 
accessary    with     receiving   the    same 


notes,  the  property  and  chattels  of  A., 
the  word  chattels  was  rejected  as  sur- 
plusage ;  Morru*t  case.  Leach,  525. 

The  29  Geo.  IL  c.  dO,  and  10  Geo. 
III.  c.  48,  respecting  receivers,  are,  by 
7  &  8  Geo.  IV.  c  27,  repealed,  and 
also  the  13  Geo.  III.  c.  31,  $  4&  §  5; 
21  Geo.  III.  c  69;  22  Geo.  III.  c 
58;  3  Geo.  IV.  c.  24;  aiid3Geo.IV. 
c.  114. 

(19)  Some  particular  favour  should 
be  shewn  to  the  felon,  to  make  the 
party  amenable,  as  the  mere  receiving 
one's  goods  again  can  scarcely  be  suffi- 
cient to  constitute  the  act  a  misdemea^ 
nor ;  1  Hawk.  c.  59,  §  7. 

(20)  Cooudered  as  a  thief  him  who 
attempted  to  conceal  the  theft,  and  to 
receive  secret  satisfiustion  for  it,  with- 
out bringing  the  offmder  to  justice. 

(21)  The  25  Geo.  II.  o.  36,  $  1,  is 
repealedby7&8Geo.  IV.  e.  27;  and 
see,  on  this  subject,  7&8  Geo.  IV.  c 
29,  §  59,  anU  note  (14). 

(22)  Disturbing  the  peace,  making 
false  inventions,  propagating  evil  re- 
ports and  calumnies,    and  spreading 
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nent  for  this  offence,  in  a  common  person,  is  by  fine  and  im- 
prisonment :  but  if  the  offender,  as  is  too  frequently  the  case, 
belongs  to  the  profession  of  the  law,  a  barretor,  who  is  thus 
able  as  well  as  willing  to  do  mischief,  ought  also  to  be  dis- 
abled from  practising  for  the  future  (t).  And  indeed  it  is 
enacted  by 'statute  12  Geo.  I.  c.  29,  that  if  any  one,  who 
hath  been  convicted  of  forgery,  perjury,  subornation  of  per- 
jury, or  common  barretry,  shall  practise  as  an  attorney,  soli- 
citor, or  agent,  in  any  suit ;  the  court,  upon  complaint,  shall 
examine  it  in  a  summary  way ;  and,  if  proved,  shall  direct 
die  ofiender  to  be  transported  for  seven  years.  Hereunto 
may  also  be  referred  another  offence,  of  equal  malignity  and 
audaciousness  ;  that  of  suing  another  in  the  name  of  a  ficti- 
tious plaintiff:  either  one  not  in  being  at  all,  or  one  who  is 
ignorant  of  the  suit.  This  offence,  if  committed  in  any  of 
the  king's  superior  courts,  is  left,  as  a  high  contempt,  to  be 
punished  at  their  discretion.  But  in  courts  of  a  lower  de- 
gree, where  the  crime  is  equally  pernicious,  but  the  authority 
of  the  judges  not  equally  extensive,  it  is  directed  by  statute 
8  Eliz.  c.  ^,  to  be  punished  by  six  months'  imprisonment,  and 
treble  damages  to  the  party  injured. 

IS.  Maintenance  is  an  offence  that  bears  a  near  relation  to  i^.  maj 
the  former ;  being  an  officious  intermeddling  in  a  suit  that  ^m  cA< 
no  way  belongs  to  one,  by  maintaining  or  assisting  either  trodnct 
party  with  money  or  otherwise,  to  prosecute  or  defend  it  (w)  :  ''***' 
a  practice  that  was  greatly  encouraged  by  the  first  introduc- 
tion of  uses  (tr).     This  is  an  offence  against  public  justice,  as 
^it  keeps  alive  strife  and  contention,  and  perverts  the  reme- 
dial process  of  the  law  into  an  engine  of  oppression.     And 


[* 


(0  1  Ikwk.  P.  C.  244. 
(tt)  Hmwk.  P.  C.  249. 


(ir)  Dr.  &  St  aoa 


fiUie  and  groundless  rumours,  whereby 
diteord  and  disquiet  maj  ensue  amongst 
oeigfaboars,  may  properly  be  ranked 
under  tbe  head  Barretry ;  1  Inst.  368 ; 
1  Hawk.  P.  C.  24a  Seel  Hale,  P.O. 
c.  27  ;  Bac.  Abr.  barretry ;  1  Russell, 
J8S,  on  this  subject.  See  also  the  case 
nl  barretry,  8  Co.  Rep.  96,  b.  No 
one  can  be  comricted  for  a  single  act  of 
barretry,  for  every  indictment  for  that 
offimce  must  charge  the  defendant  with 


being  a  common  barretor.  In  a  late 
case  in  the  King*s  Bench,  where  an  at- 
torney, without  any  corrupt  or  unwor- 
thy  motive,  prepared  a  special  case  in 
order  to  take  the  opinion  of  the  court 
upon  the  will  of  a  testator,  and  sug- 
gested several  facts  which  had  no  foun- 
dation, he  was  held  to  be  guilty  of  a 
contempt,  and  fined  90/.  In  re  FA  tarn  ^ 
5  D.  «f  R.  980;  9  B.  «t  C.  507. 
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thereforei  by  the  Roman  law,  it  was  a  species  of  the  crimen 
faki  to  ent»  into  any  confederacy,  or  do  any  act  to  support 
another's  lawsuit,  by  money,  witnesses,  or  patronage  {x).  A 
man  may,  however,  maintain  the  suit  of  his  near  kinssan^ 
servant,  or  poor  neighbour,  out  of  charity  and  eoaipassicm 
with  impunity.  Otherwise  the  punishment  by  commcm  kw 
is  fine  and  imprisonment  (y) ;  and  by  the  statute  38  Hem 
VIII.  c.  9,  a  forfeiture  of  ten  pounds  (2S)« 
sMdni^Buaa.^  13.  Champerty,  campi^artitio^  is  a  species  of  rnainte* 
flneddhi^to  "^'^^y  ^^^  puuishcd  in  the  same  manner  (a) :  being  a  bargain 
ciTU  suits;  with  a  plaintiff  or  defendant  campum  partire,  to  divide  the 
land  or  other  matter  sued  for  between  them,  if  ihey  prevaU 
at  law ;  whereupon  the  champertor  is  to  carry  on  the  part/s 
suit  at  his  own  expence  (a).  Thus  champart,  in  the  French 
law,  signifies  a  similar  division  of  profits,  being  a  part. of  the 
crop  annually  due  to  the  landlord  by  bargain  or  cuatem.  in 
our  sense  of  the  word,  it  signifies  the  purchasing  of  a  suit,  or 
right  of  suing :  sl  practice  so  much  abhorred  by  our  law»  tWt 
it  is  one  main  reason  why  a  chose  in  action,  or  thing  of  wMch 
one  hath  the  right  but  not  the  possession,  is  not  assignabfe 
at  common  law ;  because  no  man  should  purchase  any  pr^r 
tence  to  sue  in  another's  right.  These  pests  of  civil  soci^^t 
that  are  perpetually  •endeavouring  to  disturb  the  repose  ^ 
their  neighbours,  and  officiously  interfering  in  other  men^s 
quarrels,  even  at  the  hazard  of  their  own  fortunes,  were  se- 
verely animadverted  on  by  the  Roman  law :  '^  qui  imprcbc 
coeufU  in  alienam  litem,  ut  quicquid  ex  condemnatione  in 
rem  ipsius  redactum  fuerit  inter  eos  communicaretur,  lege 
Julid  de  vi  privatd   tenentur  (6)  (24) ;  and  tliey  were  pu^ 


(x)  Ff.  48. 10,  20. 
(y)  1  Hawk.  P.  C.  255. 
(t)  Ibid.  257. 


(a)  Stat  of  Conspirat.  85  Edw.  L 
(6)  Ff.  48,7,6, 


(28)  See  1  Hawk.  P.  C.  c.  3;  Ca 
Litt  868;  1  Russell,  176,  on  this  sub- 
Ject.  The  distinction  between  mainte- 
ntooe  and  champerty  seems  to  be  this : 
wliere  there  is  no  agreement  to  diride 
the  thing*  in  sidt,  the  party  intermed- 
dKng  is  gTQiflty  of  maintenance  only; 
but,  where  he  stipulates  to  receive  part 
of  the  thing  in  suit,  he  is  gtulty  of 
chsimperty.    It  seems  that  resorting  to 


machinery  and  contriTsnces  in  order  tf 
make  a  party  interested  in  a  suit  awit- 
nesB  on  the  trial,  amounts  to  maiitfeo 
nance ;  BtU  t.  Smith,  7  D.  &  R.  846i 
5  B.  &  C.  188. 

(24)  Those  who  dishonestly  inter- 
fere in  other  men's  smts  for  the  purpose 
of  sharing  in  the  benefit  that  may  be 
derived  from  them. 


FU3L1C  JUSTICE* 

nished  by  the  ibrfeiture  of  a  third  part  of  their  goods^  and 
perpetual  infiuny^  Hitherto  dso  must  be  referred  the  provi* 
non  of  the  statute  32  Hen.  VIII.  c.  9,  that  no  one  shall  sell 
or  purchase  any  pretended  right  or  title  to  land,  unless  the 
vender  *hath  received  the  profits  thereof  for  one  whole  year 
before  such  grant,  or  hath  been  in  actual  possession  of  the 
land,  or  of  the  reversion  or  remainder ;  on  pain  that  both  pur* 
chaser  and  vender  shall  each  forfeit  the  value  of  such  land 
to  the  king  and  the  prosecutor  (25).  These  offences  relate 
cluefly  to  the  commencement  of  civil  suits :  but 
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(S5)  One  vlio  bas  only  a  ban  right 
t0  land%  as  a  disseisee  before  entry, 
within  this  statute,  Co.   Litt. 
There  are  other  statutes  upon 
ttis  subject  not  adrerled  to  by  the 
k«nied  judge.     By  a  Edw.  I.  c.  25, 
"  no  officers  of  the  king,  by  themselves 
nor  by  others,  shall  maintain  pleas, 
I,  or  nwtters,  hanging  in  the  king's 
Ibr  lands,  tenements,  or  other 
tUagi,  for  to  have  part  or  profit  thereof 
by  oorenant  made  between  them ;  and 
he  that  doCh  shall  be  punished  at  the 
kiag%  pleasare."    The  courts  contem- 
plated by  thb  statute  hare  been  held  to 
be  courts  of  Record  only.     The  word 
**  covenant  **  comprehends  all  kinds  of 
promises  and  contracts  made  with  this 
■dent ;  and  an  agreement  to  share  the 
dtbi  or  damages  in  a  personal  action,  is 
as  much  an  offence  as  an  agreement  to  di- 
vide the  land  in  a  real  action.   A  grant  of 
rctttoot  of  the  lands  in  question  is  within 
the  statute,  though  a  grant  of  rent  out 
of  other  lands  is  not,  and  a  grant  of 
part  of  the  thing  in  suit,  made  in  re- 
spect of  a  bond  fide  pre-existing  debt, 
is  not  within  the  statute;  1  Russell, 
179.    By  13  Edw.  I.  c.  49,  "thechan- 
oeUor,  treasurer,  justices,  nor  any  of  the 
kittg^  counsel,  no  clerk  of  the  chancery, 
nor  of  the  Exchequer,  nor  of  any  jus- 
tice or  other  officer,  nor  any  of  the 
king's  house,  clerk  ne  lay,  shall  not  re- 
ceive any  church,  nor  advowson  of  a 
dinrch' land,  nor  tenement  in  fee,  by 
gift,  nor  by  purchase,  nor  to  farm,  nor 
by  champerty,  nor  otherwise,  so  long  as 
the  thing  is  in  plea  before  us,  or  before 


any  of  our  officers,  nor  shall  take  no  re- 
ward thereof.     And  he  that  doth  con- 
trary to  this  act,  either  himself  or  by 
any  other,  or  make  any  bargain,  shall 
be  punished  at  the  king's  pleasure,  as 
well  he  that  purchaseth,  as  he  that  doth 
selL"    This  Act  has  been  held  to  H>ply 
only  to  the  officers  specifically  named 
in  it ;  1  RusseU,  180.     By  28  Edw.  I. 
St  a,  c  11,  *'  nothmg  shall  be  taken  to 
maintain  any  matter  in  suit.     The  king 
will  that  no  officer,  nor  any  other,  (for 
to  have  part  in  the  things  in  pica,) shall 
not  take  upon  him  the  business  that  is 
in  suit ;  nor  none,  upon  any  such  cove- 
nant, shall  give  up  his  right  to  another ; 
and  if  any  do,   and  he  be   attainted 
thereof,  the  taker  shall  forfeit  unto  the 
king  so  much  of  his  lands  and  goods  as 
doth  amount  to  the  value  of  the  part 
that  he  hath  purchased  for  such  main- 
tenance."    It  seems  that  champerty,  in 
any  action  at  law,  would  be  within  this 
statute;    and  that  to  purchase  land, 
pending  a  suit  in  equity  respecting  it, 
would  amount  to  such  champerty;  1  Rus. 
181.     By  33  Edw.  I.  st.  3,  «*  Whereas 
it  is  contained  in  our  statute,  that  none 
of  our  courts  shall  take  any  pica  to 
champerty  by  craft  nor  by  engine,  and 
that  no  pleaders,  apprentices,  attorneys, 
stewards  of  great  men,  bailifiEs,  nor  any 
other  of  the  realm,  shall  take  for  main- 
tenance, or  the  like  bargain,  any  man- 
ner  of  suit    or    plea  against  other, 
whereby  all  the  realm  is  much  grieved, 
and  both  rich  and  poor  troubled  in  di- 
vers manners,  it  is  provided  by  common 
accord,  that  all  such  as  shall  from  hence- 
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14.  compoond.  14,  The  Compounding  of  in/ormationa  upon  penal  statutes 
on  penal  sta.  is  an  offence  of  an  equivalent  nature  in  criminal  causes ; 
oflienMtothe  and  is>  besidcs,  an  additional  niisdemesnor  against  public 
fined  to  criminal  justice^  by  Contributing  to  make  the  laws  odious  to  the 
^  people.     At  once  therefore  to  discourage  malicious  informers, 

and  to  provide  that  offences,  when  once  discovered,  shall  be 
duly  prosecuted,  it  is  enacted  by  statute  18  Eliz*  c.  5,  that  if 
any  person,  informing  under  pretence  of  any  penal  law, 
makes  any  composition  without  leave  of  the  court,  or  takes 
any  money  or  promise  from  the  defendant  to  excuse  him  (26), 
which  demonstrates  his  intent  in  commencing  the  prosecu- 
tion to  be  merely  to  serve  his  own  ends,  and  not  for  the  pub* 
lie  good  {27),  he  shall  forfeit  10/.,  shall  stand  two  hours  on 


forth  be  attainted  of  such  emprises,  suits, 
or  bargains,  and  such  as  consent  there- 
unto, shall  have  imprisonment  of  three 
years,  and  shall  make  fine  at  the  king's 
pleasure."  These  statutes  were  all  re- 
ferred to  and  confirmed  by  4  Edw.  IIL 
c.  11,  &  82  Hen.  VIII.  c.  9,  which 
enacted,  that  whereas  the  former  sta- 
tutes provided  redress  for  this  evil  in 
the  court  of  King's  Bench  only,  from 
thenceforth  it  should  be  lawful  for  jus- 
tices of  the  Common  Pleas,  justices  of 
assize,  and  justices  of  the  peace  in  their 
quarter  sessions,  to  inquire,  hear,  and 
determine,  this  and  such  like  cases,  as 
well  at  the  suit  of  the  king,  as  of  the 
party.  Champerty,  however,  is  clearly 
an  offence  at  common  law;  see  2  Inst. 
208;  1  Hale,  P.  C.  145;  1  Hawk.  P. 
C.  463.  If  B.  and  C.  arc  creditors  of 
A.,  and  B.,  having  instituted  proceed- 
ings against  A.,  agrees  with  A.  to 
abandon  those  proceedings,  and  give  up 
his  securities  in  consideration  of  A. 
giving  him  a  lien  upon  other  securities 
in  the  hands  of  C,  with  authority  to 
sue  C :  this  is  not  champerty,  but  a 
mere  agreement  that  A.  shall  assign 
his  equity  of  redemption  in  the  securities 
held  by  C,  in  exchange  for  the  securi- 
ties held  by  B  ;  Hartley  v.  Kusselt,  2 
S.  &  S.  244.  But,  if  an  attorney 
agrees  to  maintain  a  suit,  upon  an  un- 


derstanding that  in  the  event  of  success 
his  client  shall  make  a  beneficial  con* 
veyance  to  him  of  the  thing  in  suit ; 
this  is  champerty ;  Wood  v.  Dotmes,  18 
Vesey,  120.  If  an  attorney  follow  a 
cause  to  be  paid  in  gross  when  the  thing 
in  suit  is  recovered,  it  has  been  adjudged 
that  this  is  champerty;  Hob.  117. 
Every  champerty  implies  maintenance ; 
but  every  maintenance  is  not  champerty ; 
Crom.  Jur.  99,  2  Inst  208.  And  see 
Jacob's  Law  Dictionary,  titles  Cham- 
perty and  Maintenance,  for  general  in- 
formation upon  this  subject.  * 

(26)  It  has  been  held  that  a  person 
is  liable  to  the  prescribed  punishment  of 
this  Act,  for  taking  a  penalty  imposed 
by  a  penal  statute,  though  there  are  no 
proceedings  pending  for  recovering  the 
penalty ;  Rexy,  GotUu,  R.  &  R.  C.  C.  84. 

This  statute  does  not  B:pp\y  to  offences 
cognizable  only  before  magistrates. 
Rex  V.  Crisp,  1  B.  &  A.  282.  See 
further  on  this  subject,  Rex  v.  Souther' 
ton,  6  East,  126;  2  Smith,  305;  1 
Russell,  135. 

(27)  This  severe  statute  extends 
even  to  penal  actions,  where  the  whole 
penalty  is  given  to  the  prosecutor. 

To  compound  a  felony  is  a  misde- 
meanor punishable  as  misdemeanors  in 
general,  by  fine  and  imprisonment  at  the 
discretion  of  the  court ;  See  ante, p.  133. 


See  Williams  v.  Prolherae,  3  Y.  Si  J.  129. 


PUBLIC  JUSTICE. 

the  pillory  {^)f  and  shall  be  for  ever  disabled  to  sue  on  any 
popular  or  penal  statute. 

15.  A  conspiracy  also  to  indict  an  innocent  man  of  felony 
Msely  and  maliciously,  who  is  accordingly  indicted  and 
acquittedi  is  a  further  abuse  and  penrersion  of  public  justice ; 
for  which  the  party  injured  may  either  have  a  civil  action  by 
writ  of  conspiracy  (29),  of  which  we  spoke  in  the  preceding 
book  (c),  or  the  conspirators,  for  there  must  be  at  least  two 
to  form  a  conspiracy,  may  be  indicted  at  the  suit  of  the  king, 
and  were  by  the  ancient  common  law  (d)  to  receive  what  is 
called  the  villenous  judgment;  viz.  to  lose  their  liberam 
legenh  whereby  they  are  discredited  and  disabled  as  jurors  or 
witnesses  (30) ;  to  forfeit  their  goods  and  chattels,  and  lands 
for  life ;  to  have  those  lands  wasted,  their  houses  razed,  their 
trees  rooted  up,  and  their  own  bodies  committed  to  prison  (e). 
But  it  now  is  the  better  opinion,  that  the  villenous  judgment 
is  by  long  *disuse  become  obsolete  :  it  not  having  been  pro- 
nounced for  some  ages :  but  instead  thereof  the  delinquents 
are  usually  sentenced  to  imprisonment,  fine,  and  pillory  (31) 
(32).     To  this  head  may  be  referred  the  offence  of  sending 
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IS.  coatidracy 
to  indict,  and 
sendiniT  tlireftt- 
enlng:  letters  in 
order  to  extort 
money:  the  vil- 
lenous Judgment 
formerly  passed 
on  conspirators 
is  now  obsolete ; 


[*137] 


(e)  See  toL  IIL  pag.  126. 

(d)  Bro.  Abr.  tit.  Conspiracy,  28. 


(e)  1  Hawk.  P.  C.  193. 


To  compoand  a  penal  action  without 
lea;?e  of  the  court  ifl  an  offence,  which 
most  be  punished  as  the  statute  directs. 

But  it  is  no  offence  to  compound  a 
Busdemeanor,  for  in  every  case  of  mis- 
deneaaor  the  person  injured  may 
maintain  an  action  to  recover  a  compen- 
sation in  damages. 

(28)  By  56  Geo.  111.  c.  188,  this 
pimisfamettt  is  remored  from  all  of- 
fences, except  perjury  and  subornation 
of  perjury. 

(29.)  An  action  on  the  case  for  a 
malidons  prosecution  seems  to  be  more 
resorted  to,  and  the  most  profitable,  as 
die  M  writ  of  conspiracy  could  only 
be  sustained  where  the  actual  life  of 
theptrty  had  been  involved ;  2  Sel.  N. 
P.  1064;  1  Saund.  230;  1   Ld.    Rd. 

379. 

(30)  But,  whether  a  conviction  for  a 
conspiracy  to  ooromit  a  fraud,  disquali- 


fies the  convict  from  giving  evidence  in 
a  court  of  justice,  quare.  Such  a  wit- 
ness was  once  admitted,  per  Abbott, 

C.  J.  at  nisi  prius,  doubtingly  ;  Crow-' 
ther  V.  Hopwood,  D.  &  R.  N.  P.  C.  5. 
It  has  been  decided,  that  a  plaintiff  con- 
victed of  a  conspiracy,  is  not  incompe- 
tent to  make  an  affidavit  to  hold  a  de- 
fendant to  bail ;  Parh  v.  Strockleyt  4 

D.  &  R.  144w  But  a  judgment  for  a 
conspiracy  to  bribe  a  person  ( summoned 
as  a  witness  on  an  information  against 
the  revenue  laws)  not  to  appear  before 
the  justices,  renders  the  person  con- 
victed incompetent  as  a  witness;  Rushel 
V.  Barrett,  1  R.  &  M.  434. 

(31)  As  to  the  pillory,  vide  ante 
note  (29),  &c.  As  to  giving  judg- 
ment against  persons  convicted  of  con- 
spiracy, vide  Bex  v.  Cooke,  7  D.  &  R. 
673 ;  5  B.  &  C.  538. 

(32)  Every   confederacy  to  injure 
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letters,  threatening  to  accuse  any  person  of  a  cruns^puMsh- 
able  witli  deaths  transportation,  pillory^  or. other  infiimiyig 
punishment,  witli  a  view  to  extort  from  him  aay  Jiioiie|f  or 
other  valuable  chattels.  This  is  punishable  by  statute 
30  Geo.  II.  c.  24,  at  tlie  discretion  of  the  court,  with  fip^ 
imprisonment,  pillory,  whipping,  or  transportation  £br  aerea 
years  (33). 


indiriduals,  or  to  do  acts  which  are 
unlawful,  or  prejudicial  to  the  commu- 
nity,  is  a  conspiracy.  Journeymen  who 
refuse  to  work,  in  consequence  of  a 
combination,  till  their  wa^^s  arc  raised, 
may  be  indicted  for  a  conspiracy ;  1 
Leach,  Hawk,  S4S.  But  by  the  40 
Geo.  111.  c.  106,  any  two  justices  of 
the  peace  have  cognisance  of  offences 
of  this  kind,  and  may  upon  conviction 
punish  the  offenders  by  imprisonment 
in  the  county  gaol  for  three  months,  or 
oy  imprisonment  and  hard  labour  in  the 
House  of  Correction  for  two  months. 
Though  it  is  legal  for  one  journeyman 
or  senrant  to  refuse  to  work,  unless  he 
is  paid  the  wages  he  demands,  yet  a  com- 
bination of  two  or  more  to  raise  their 
wages  becomes  criminal.  *  So  a  combi- 
nation  of  two  or  more  masters  to  lower  the 
wages  of  their  servants  would  be  equally 
criminal.  One  person  alone  cannot  be 
guilty  of  a  conspiracy;  but  one  person 
may  be  prosecuted  for  having  conspired 
with  others,  and  may  be  tried  and  con- 
victed alone ;  1  Str.  193.  In  a  prose- 
cation  for  a  conspiracy,  the  actual  fact 
of  conspiring  need  not  be  proved,  but 
it  may  be  inferred  from  circumstances 
and  the  concturing  conduct  of  the  de- 
fendants ;  1  Bl.  Rep.  SOS.  In  the 
ease  of  William  Stone,  who  was  indicted 
for  high  treason,  viz.  for  compassing 
the  death  of  the  king,  and  for  adhering 
to  his  enemies,  the  overt  act  to  which 
the  evidence  chiefly  applied  was  the 
oonspiring  with  John  Stone,  William 
Jmckaoa,  and  others  unknown,  to  collect 
intelligence,  and  to  communicate  it  to 


the  enemy  for  their  aid  and  iastnctioB* 
And  the  attorney-general  advanced  this 
podtion,  which  was  aihiiltttid  bgf  ^ 
court;  "that,  astheo^rettMtehfligwl 
was  a  conspiracy,  of  which  proof  wu 
already  before  the  court,  the  act  of  eaf  h 
conspirator  in  the  proieeatiofi  of  tfueli 
conspiracy  was  evidenc*  agiiHt  ili 
that  it  had  been  so  detemttaad  fay  Ih 
J.  BuUer,  in  the  case  of  the  A'ii^  v. 
Bawei  and  others,  who  were  convicted 
for  a  conspiracy  to  cany  away  htitf 
Strathmore ;  and  that  tkt  «bm  -friih 
ciple  had  been  also  settled  in  ikmiit^ 
V.  Hardy,  and  the  Kin^  v.  Todkt,  at  the 
Old  Bailey,  in  1794.**  Acon^nricy 
has  been  said  to  be  conprehended  «i> 
der  the  denominatioB  of  rrimm  JkUit 
and  a  person  convicted  of  it  is  held  to 
be  rendered  an  incompetent  witness; 
Leach,  349.  But  this  is  only  true  of 
conspiracies,  the  olject  of  whioh  is  to 
injure  by  fraud,  falsehood,  or  perjury ; 
for  Mr.  Bowes  and  the  others  ctmricted 
with  him  were  afterwards  held  to  be 
competent  witnesses  by  the  court  of  dc^ 
legates. — Cii. 

(33)  The  statute  now  in  force  vip$b 
this  subject  is  the  7  ft  8  Geo.  I V.  e.  S9, 
by  sect.  8  of  which,  persooi  wf/hi&hg 
letters  containing  menadog  deumtt; 
or  threatening  to  accuse  a  party  of  tffy 
crime,  punishable  with  death,  ttidUf- 
portation,  or  pillory,  or  of  any  oMlidV'fiF- 
famous  crime,  to  extort  money,  lUT 
be  guilty  of  felony,  and,  on  eamktkm'^ 
thereof,  be  liable,  at  the  diserMaoa  «f 
the  court,  to  transportation  fqr  Kfe,  Mr 
not  less  than  seven  years,  or  iiqpriMm- 


See  lUv  V.  Hid^waii,  1  D.  &  R.  132 ;  5  B.  &  A.  597,  upon  thfs  su^eet. 
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L'  The  imt  oflence  against  public  jusdce  is  when  the  '  VlSSSL*"^ 


is  put  Its  comineBcemenL  and  come  to  trial.    And  that  themr,  which 

,  ,  we  pnnlahAble 

e  crinie  of  wilful  and  corrupt  perjury ;  which  is  defined  both  at  conmoa 

lir  Edward  Coke  {f)y  to  be  a  crime  conunitted  when  a  statatej 

mI  oath  is  administered,  in  some  judicial  procee^ng,  to 

raon  who  swears  wilfully,  absolutely,  and  falsely ,  in  a 

er  material  to  the  issue  or  point  in  question.     The  law 

I  no  notice  of  any  perjury  but  such  as  is  committed  in 

!  court  of  justice,  having  power  to  administer  an  oath  ; 

sfere  some  magistrate  or  proper  officer,  invested  with  a 

ar  authority,  in  some  proceedings  relative  to  a  civil  suit 

erhninal  prosecution :  for  it  esteems  all  other  oaths  un- 

isary  at  least,  and  therefore  will  not  punish  the  breach 

em  (84).     For  which  reason  it  is  much  to  be  questioned, 

far  any  magistrate  is  justifiable  in  taking  a  voluntary 

wmi  m  any  extra-judicial  matter,  as  is  now  too  frequent 

I  every  petty  occasion  [AS) ;  since  it  is  more  than  possi- 

tfaai  by  such  idle  oaths  a  man  may  firequently  in  foro 

nmUim  incur  the  guilt,  and  at  the  same  time  evade  the 

Otml  penalties,  of  perjury.     The  perjury  must  also  be 

ipt,  (that  is,  committed  malo  animo,)  wilfiil,  positive,  and 

ate ;  not  upon  surprize,  or  the  like ;  it  also  must  be  in 

!  point  material  to  the  question  in  dispute  (36) ;  for  if  it 

(/)  3  Inst.  164. 


or  any  term  not  exceeding  four  oath,  when  false,  shall  be  perjory,  or 

Bad,  if  males,  to  one,  two,  or  shall  subject  the  offender  to  the  penal- 

poUie  wluppnigs,  in  addition  to  ties  of  peijury. 

iiiwiwrnment     Sect.   9  defines  It  is  remarkable  that  the  house  of 

lUl   be  deemed  an  infamous  commons  have  no  power  to  administer 

an  oath,  except  in  those  particular  in- 

dtajg  a  letter  threatening  to  ac-  stances  in  which  that  power  is  granted 

hs  proiecntor  of  having  made  to  them  by  express  acts  of  parliament. 

tm  to  the  prisoner  to  commit  It  is  8iq)po8cd  that  the  reason  they  have 

f  «i&  him,  does  not  threaten  to  never  obtained  the  general  authority  of 

\  wath  an  lafiuiioas  crime  as  to  be  administering  an  oath,  is  owing  to  the 

1^  Act;  Rex  v.   Hickman,  R.  jealousy  of  the  upper  house,  which,  by 

(X.  C.  84w  But  see  lUx  v.  Wag-  securing  this  privilege  to  itseU;  pre- 

S.  ft  R.  C.  C.  996 ;    /?«x  v.  venU  the  commons  from  participating 

tg  U.  464.  in  the  judicature  of  pariiamenL — Ch. 

If  Where  an  oath  is  required  by  (35)  The  evil  here  so  justly  com- 

of  pariisEment,  but  not  in  a  judi-  plained  of  is  now  remedied  by  statute  5 

oeaadmg,  the  breach  of  that  oath  &  6  W.  IV.  c.  G2,  to  which  the  reader 

lot  aeem  to  amount  to  peijury,  is  referred. 

tfw  statute    enacts    that   such  (36)  Vide  Lord  Mansfield's  decision 

L.  IV.  N 


tS7 


OPPENCBS   AGAINST 


only  be  in  some  trifling  collateral  circumstance,  to  which  no 
regard  is  paid,  it  is  no  more  penal  than  in  the  Toluntary  ex- 
trajudicial oaths  before  mentioned  (37).  Subornation  of  perjury 
[^138]  is  the  offence  of  procuring  another  to  *take  such  a  false  oath 
as  constitutes  perjury  in  the  principal  (38).  The  punishment 
of  perjury  and  subornation,  at  common  law,  has  been  va* 
rious.  It  was  anciently  death ;  afterwards  banishment,  or 
cutting  out  the  tongue ;  then  forfeiture  of  goods ;  and  now  it 
is  fine  and  imprisonment,  and  never  more  to  be  capable  of 
bearing  testimony  (g).  But  the  statute  5  Eliz.  c.  9,  if  the 
offender  be  prosecuted  thereon,  inflicts  the  penalty  of  per- 
petual infamy,  and  a  fine  of  40/.  on  the  suborner :  and,  in  de- 
fault of  payment,  imprisonment  for  six  months,  and  to  stand 
with  both  ears  nailed  to  the  pillory.  Perjury,  itself  is  thereby 
punished  with  six  months*  imprisonment,  perpetual  infiuoBy, 
and  a  fine  of  ^/.,  or  to  have  both  ears  nailed  to  the  pillory. 
But  the  prosecution  is  usually  carried  on  for  the  offence  at 
common  law ;  especially  as,  to  the  penalties  before  inflicted, 
the  statute  2  Geo.  II.  c.  25,  superadds  a  power,  for  the  court 
to  order  the  offender  to  be  sent  to  the  house  of  correction  for 
a  term  not  exceeding  seven  years,  or  to  be  transported  for 
the  same  period;  and  makes  it  felony  without  benefit  of 
clergy  to  return  or  escape  within  the  time  (39).  It  has 
sometimes  been  wished,  that  peijury,  at  least  upon  capital 
accusations,  whereby  another's  life  has  been  or  might  have 
been  destroyed,  was  also  rendered  capital,  upon  a  principle 
of  retaliation :  as  it  is  in  all  cases  by  the  laws  of  France  (A). 
And  certainly  the  odiousness  of  the  crime  pleads  strongly  in 
behalf  of  the  French  law.     But  it  is  to  be  considered,  that 


(g)  S  Inst.  163. 


(h)  Montesq.  Sp.  L.  b.  29,  c.  11. 


in  Bex  t.  Aylett,  1  T.  R.  69.  But  it 
seems,  if  circumstantially  material,  it 
wfll  be  perjury;  )  Ld.  Raym.  258. 
See  Rex  v.  Dunn,  1  D.  &  R.  10; 
Fippetty.  He  mi,  id.  266;  5  B.  &  A. 
634;  Rex  v.  Hams,  1  D.  &  R.  578; 

5  B.  &  A.  296;  Rex  y.  Thonuu,  3  D. 

6  R.  621 ;  1  Harrison**  Digest,  804, 
title  Perjury.  For  the  various  statutes 
upon  this  subject  see  Colliter*0  Criminal 
Statutes,  468,  title  Perjury,  and  the 
■otct  thereon. 


(37)  A  man  may  be  iadictedfor  per- 
jury in  swearing  that  he  Mieces  a  fact 
to  be  true,  which  he  must  know  to  be 
false ;  Leach,  270. 

(38)  If  the  party  suborned  doth  not 
take  such  an  oath,  the  person  who  in- 
cited him  to  commit  peijury,  is  liable  to 
be  fined,  and  to  suffer  infamous  corporal 
punishment ;  2  Hawk,  c  69,  §  3L 

(39)  This  statute,  as  relates  to  this 
offisnoe,  is  repealed  by  7  &  8  Geo.  IV. 
C.27. 


PVBUC  JUSTICe. 


iheie  they  admit  witnesses  to  be  heard  only  on  the  side  of 
the  proaecutioiiy  and  use  the  rack  to  extort  a  confession  from 
the  accused.  In  such  a  constitution  therefore  it  is  necessary 
to  throw  the  dread  of  capital  punishment  into  the  other 
scale*  in  order  to  keep  in  awe  the  witnesses  for  the  crown ; 
on  whom  alone  the  prisoner's  fate  depends  ;  so  naturally  does 
one  cruel  law  beget  another.  But  corporal  and  pecuniary 
punishments,  exile,  and  perpetual  infamy,  are  more  suited  to 
the  g^aius  of  the  English  law :  where  the  fact  is  openly  dis- 
eussed  between  witnesses  on  both  sides,  and  the  evidence  for 
the  crown  may  be  contradicted  and  disproved  by  those  of  the 
prisoner.  Where  ^indeed  the  death  of  an  innocent  person 
has  actually  been  the  consequence  of  such  wilful  perjury,  it 
fidls  within  the  guilt  of  deUberate  murder,  and  deserves  an 
equal  punishment :  which  our  ancient  law  in  fact  inflicted  (i). 
But  the  mere  attempt  to  destroy  life  by  other  means  not 
being  capital,  tliere  is  no  reason  that  an  attempt  by  perjury 
should;  much  less  that  this  crime  should  in  a// judicial  cases 
be  punished  with  death.  For  to  multiply  capital  punishments 
lessens  their  effect,  when  applied  to  crimes  of  the  deepest 
dye ;  and,  detestable  as  perjury  is,  it  is  not  by  any  means  to 
be  compared  with  some  other  offences,  for  which  only  death 
can  be  inflicted;  and  therefore  it  seems  already,  except 
perhiqps  in  the  instance  of  deliberate  murder  by  perjury, 
very  properly  punished  by  our  present  law,  which  has 
adopted  the  opinion  of  Cicero  (^),  derived  from  the  law 
of  the  twelve  tables,  '^perjurii  poena  divina,  exilium;  hu" 
mana,  dtdecm  (40)  (41)  (4^)." 


[♦l; 


(t)  Britton,  c.  5. 


{k)  De  Leg.  %  9. 


(40)  The  Divine  sentence  apon  per- 
jurjr  b  death,  the  hum&n  punishment 
far  it  miasgnce. 

(41)  The  28  Geo.  IL  c.  11,  em- 
povren  any  judge  of  aasise,  while  the 
court  is  sitting,  or  within  twenty-four 
hmm  after,  to  order  any  witness  to  be 

for  perjury,  and  to  assign 
to  the  prosecutor  free  of  ex- 
siich  prosecution  to  be  con- 
dnctad  without  any  fees  or  duties  what- 
•aever.  The  same  Act  provides,  that 
jak  amf  prosecution  fbr  perjury,  it  shall 
suffice  to  set  forth  in  the  indictment 


the  suhitance  of  the  offence,  and  the 
court,  or  the  person  before  whom  the 
oath  was  taken,  averring  that  such 
court  or  person  had  competent  juris- 
diction to  administer  such  oath,  and 
that  the  matter  whereon  the  perjury  is 
assigned  was  false,  without  setting 
forth  the  previous  record  or  proceed- 
ings, or  the  commission  or  jurisdiction 
of  such  court  or  person. 

(42)  See  the  note  on  perjury  gene- 
rally, and  the  various  statutes  against 
perjury  on  particular  sufajtcts,  in  Col- 
Uier'i  Criminal  Statntet,  46B  to  494. 
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iSSt  OTPAikitSd  AGAINST 

whkSSfSiW-  '  19^.  Brib«7  fe  thfe^tiext  species  of  dffShce  'ligaitist'  pirtilic 
[•^^Jj^*^*^*?*  jiifirtici^t  irlvich  iflr  when  a  judge,  or  otht^  persofn  Mncerri6d  ifi 
J^JJ'Sf*"*  ^^  ndiiiinistration  of  justice,  takes  any  imdue  reward  to  in- 
jutticc;  fluence  his  behaviour  in  his  ofBce  (I).     In  the  ea)it  it  is  the 

cttstoni  never  to  petition  any  superior  for  justice,  not  except- 
ing their  kings,  without  a  present.  This  is  calcukted  for  the 
genius  of  despotic  countries;  where  the  true  principles  of 
government  are  never  understood,  and  it  is  imagihbd  that 
there  is  no  obligation  from  the  superior  to  the  inferior,  no 
retative  duty  owing  from  the  governor  to  the  governed*  Tlie 
Roman  law,  though  it  contained  many  severe  injuncti6i^ 
against  bribery,  as  well  for  selling  a  man's  vote  in  the  tetaiie 
or  other  public  assembly,  as  for  the  bartering  of  conrinon 
justice,  yet,  by  a  strange  indulgence  in  one  instance,  it  tacitly 
encouraged  this  practice ;  allowing  the  magistrate  to  receive 
small  presents,  provided  they  did  not  in  the  whole  exc^d  a 
hundred  crowns  in  the  year(m):  not  considering  the  insin* 
uating  nature  and  gigantic  progress  of  this  vice,  when  once 
admitted.  Plato  therefore  more  wisely,  in  his  ideal  repub^ 
[*140]  lie  (n),  ^orders  those  who  take  presents  for  doing  their  duty, 
to  be  punished  in  the  severest  manner :  and  by  the  Iemts  of 
Athens  he  that  offered,  was  also  prosecuted  as  well  as  he 
that  received,  a  bribe  (o).  In  England  this  oSence  of  taking 
bribes  is  punished,  in  inferior  officers,  with  fine  and  impri- 
sonment ;  and  in  those  who  offer  a  bribe,  though  not  taken, 
the  same  {p).  But  in  judges,  especially  the  superior  ones, 
it  hath  been  always  looked  upon  as  so  heinous  an  ofience, 
that  the  chief  justice  Thorpe  was  hanged  for  it  in  the  reign 
of  Edward  III.  By  a  statute  (q)  1 1  Hen  IV.  all  judges  and. 
officers  of  the  king,  convicted  of  bribery,  shall  forfeit  treble 
the  bribe,  be  punished  at  the  king's  will,  and  be  discharged 
from  the  king's  service  for  ever.  And  some  notable  examples 
have  been  made  in  parliament,  of  persons  in  the  highest  sta- 
tions, and  otherwise  very  eminent  and  able,  but  contaminated 
with  this  sordid  vice  (4.'J). 

1      9 

(/)  I  Hawk.  P.  C.  16a  (o)  Port.  Antiq.  b.  I,  c.  23. 

(m)  FT.  48,  11.6.  (p)  S  Inst.  147. 

(h)  De  Leg.  I  12.  (q)  3  Inst.  146. 


'    (43)  It  #«s  held  to  be  a  misdeitiea-      loind  of  the  treasnry,  for  the  putpoae  of 
nor  to  offer  a  sum  of  money  to  the  trst     obtaining  an  office  ^  lypdMniHrt  va- 
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L&  Emfa|iracery  i^m  attempt  to  iofluence  a  jury  corruptly  it.  tmbmrtr}-, 

.  "  -1     i_  '  •  or  an  •ttwoip* 

to  one  jside  by  promises,  persuasions,  entreaties,  money,  eoroomivtirtoia. 
tertainments,  and  the  like  (r).  The  punishment  for  the  per-  ^^""^^  ^^^' 
son  embracing  is  by  fine  and  imprisonment;  and  for  the 
juror  so  embraced,  if  it  be  by  taking  money,  the  punishment 
is,  by  divers  statutes  of  the  reign  of  Edward  III.  perpetual 
infamy,  imprisonment  for  a  year,  and  forfeiture  of  the  tenfold 
value  (44). 

19.  Thefabe  verdict  of  jurors,  whether  occasioned  by  eon  19.  Aoae  tct. 
bracery  or  not,  was  anciently  considered  as  criminal,  and  there-  M^e^^CTT^ 
fiore  ejcemplarily  punished  by  attaint  in  the  manner  formerly  ^^Si^f^h^^^ 
mentioned  {s)  (45).  t^^  "^ 

.  20.  Another  ofience  of  the  same  species  is  the  negligence  sj-  "^^'^^ 
•f  public  officers^  intrusted  with  the  administration  of  justice,  ce^i 
as  sheriffs,  coroners,  constables,  and  the  like  :  which  makes 
tlie  offender  liable  to  be  fined ;  and  in  very  notorious  cases 
will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial 
one(/}.  Also  tlie  omitting  to  apprehend  persons,  offering 
stolen  *iron,  lead,  and  other  metals  to  sale,  is  a  misdemesnor, 
and  punishable  by  a  stated  fine,  or  imprisonment,  in  pursu- 
ance of  the  statute  ^  Geo.  II.  c.  30  (46). 

21*  There  is  yet  another  offence  against  public  justice,  31.  opprciwiun 
which  is  a  crime  of  deep  malignity ;  and  so  much  the  deeper. 


[♦141] 


(r)  1  Hawk.  P.  C.  259. 
(0  See  ToL  IIL  p.  402,  40a 


(0  1  Hawk.  P.  C.  168. 


«kr  govenimeiit,  by  kit  interest  and 
reeommeDdatkm ;  4  Burr.  2^498.  For 
h^Sberj  at  eleetioiif,  see  1  vol.  p.  179.* 


(44)  9j  Stat.  6  Geo.  IV.  c  50, 
$  61,  tke  offence  of  embracery  of  ju- 
rorsy  9iA  jurors  wQfuIly  and  corruptly 
cotaeBtiBig  thereto,  is  punishable  by 
fine  and  imprisonment 

This  statute  repeals  those  of  5  Edw. 
III.  c  10;  34  Edw.  IIL  c.  8,  and  36 
Edw.  III.  c.  12,  whereon  the  action  of 


*  Sec  Talmath  q.  t.  T.  Gardiner,  1 
D.  &  R.  512;  Huntitigtower  v.  Ire- 
lumd,^D.eL  R.  450;  1  B.«cC.207; 
tbe«latMs  34  Edw.  111.  c.  1;  7&« 


decies  tantum  was  founded.  For  the 
definition  of  this  offence,  and  instances 
of  it, see  1  Hawk.  P.  C.  259;  1  Rus- 
sell, ISa 

(45)  The  writ  of  attaint  against  ji^ 
rors  is  now  utterly  abolished  by  the  6 
Geo.  IV.  c.  50,  §  eO;  and,  by  §  61, 
they  are  rendered  punishable  for  wm» 
conduct  by  another  mode ;  Vido  an(«, 
note  (44),  po^t,  361. 

(46)  Repealed  by  7  &  8  Geo.  IV. 
c.  27. 


W.  III.  c.  4;  2  Geo.  II.  c.  24;  49 
Geo.  III.  c.  118,  and  6  Geo.  IV.  c. 
108;  1  Rufisell,  1j6,  et  seq. ;  on  this 
subject. 
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19.  citortloii 


as  there  are  many  opportunities  of  putting  it  in  practice,  and 
the  power  and  wealth  of  the  offenders  may  often  deter  the 
injured  from  a  legal  prosecution.  This  is  the  oppression  and 
tyrannical  partiality  of  judges,  justices,  and  other  magistrates, 
in  the  administration  and  under  the  colour  of  their  office. 
However,  when  prosecuted,  either  by  impeachment  in  parlia- 
ment, or  by  information  in  the  court  of  King's  Bench,  accord- 
ing to  the  rank  of  the  offenders,  it  is  sure  to  be  severely  pu- 
nished with  forfeiture  of  their  offices,  either  consequential  or 
immediate,  fines,  imprisonment,  or  other  discretionary  cen- 
sure, regulated  by  the  nature  and  aggravations  of  the  ofience 
committed  (47). 

22.  Lastly,  extortion  is  ain  abuse  of  public  justice,  which 
consists  in  any  officer  s  unlawfully  taking,  by  colour  of  hi$ 
office,  from  any  man,  any  money  or  thing  of  value,  that  is  not 
due  to  him,  or  more  than  is  due,  or  before  it  is  due  (tf).  The 
punishment  is  fine  and  imprisonment,  and  sometimes  a  for- 
feiture of  the  office  (48). 


(u)  1  Hawk.  P.  C.  170. 


(47)  On  motions  for  informations 
against  magistrates,  the  question  is, 
not  whether  the  act  done  might  on  foil 
investiga^n  be  found  to  be  strictly 
right,  but  whether  it  proceeded  from 
oppressive,  dishonest,  or  corrupt  mo- 
tives (under  which  fear  and  favour  may 
generally  be  included),  or  from  mis- 
take, or  error ;  in  either  of  the  latter 
cases,  the  court  will  not  grant  a  rule  ; 
l?«x  V.  Barron,  3  B.  &  A.  482.  That 
case  seems  to  lay  down  the  general 
nUe  upon  this  subject  clearly  and  defi- 
nitively. For  other  decisions,  see  Bex 
V.  Cotens,2  Doug.  426;  Bex  v.  Doire, 
id.  588;  Bex  v.  Seaford,  1  W.  BI.  4S2; 
Bex  V.  Jaekeon^  Loflft.   147;   Bex  v. 


5tojfor<fi;itre (Justices),  I  Chit  R.  219; 
Bex  V.  Jachton,  1  T.  R.  6i58 ;  Anony- 
mous, 1  Chit  R.  217;  Bex  v.  Broofce^ 
2  T.  R.  190;  Bex  v.  Daw,  Lofft  02; 
Bex  V.  Jonei,  1  Wils.  7 ;  Bex  v.  Scmer- 
tetshire  (Justices),  1  D.  &  R.  443; 
Bex  V.  Lancashire  (Justices),  id.  485; 
Bex  V.  Fielding,  2  Burr,  719;  Rm  v. 
Harris,  3  Burr.  1716;  Bex  t,  Wil- 
Hams,  id.  1317;  Bex  v.  Cmstahte,  7  V, 
&  R.  663;  Paley  on  Convictions,  9d 
Edw.  by  Dowling,  349. 

(48)  See,  generally  upon  this  sub- 
ject, Bac.  Abr.  Fees;  Jacob's  Law 
Diet.  Extortion ;  Harrismi^s  Digest,  tit 
Officers,  Sheriff;  1  Chit  Stat.  Extor- 
tion,  and  the  cases  there  coUeeted. 


liJ^ 


CHAPTER  XI. 
OF  OFFENCES   AGAINST  THE  PUBLIC  PEACE. 


We  are  next  to  consider  offences  against  the  puhVic peace:  ofrence^ugtimst 
the  conservation  of  which  is  intrusted  to  the  king  and  his  arl.'JStuail^* 
officers,  in  the  manner  and  for  the  reasons  which  were  for- S^d*feioniou*,or 
merly  mentioned  at  large  (o).     These  offences  are  either  such  "hefeioniou"' 
as  are  an  actual  breach  of  the  peace :  or  constructively  so,  by  SodcnTstltutc*. 
tending  to  make  others  break  it.     Both  of  these  species  are 
also    either  felonious,    or   not   felonious.       The    felonious 
breaches  of  the  peace  are  strained  up  to  that  degree  of  ma- 
lignity by   virtue   of  several    modern  statutes:    and,   parti- 
cularly, 

1.  The  riotous  assemhling  of  twelve  persons,  or  more,  and  »•  niotous  as. 

semblics  to  tho 

not  dispersinfr  upon  proclamation.     This  was  first  made  hiffh  number  of 

twelve  •  former- 
treason  by  statute  3  and  4  Edw.  VI.  c.  5,  when  the  king  was  ly  hijfh'trenson, 

a  minor,  and  a  change  in  religion  to  be  effected ;  but  that 
statute  was  repealed  by  statute  I  Mar.  c.  1,  among  the  other 
treasons  created  since  the  25  Edw.  111. ;  though  the  prohi- 
bition was  in  substance  re-enacted,  with  an  inferior  degree  of 
punishment,  by  statute  1  Mar.  st.  2,  c.  12,  which  made  the 
aame  offence  a  single  felony.  These  statutes  specified  and 
particularized  the  nature  of  the  riots  they  were  meant  to  sup- 
press ;  as,  for  example,  such  as  were  set  on  foot  with  inten- 
tion to  offer  violence  to  the  privy  council,  or  to  change  the 
laws  of  the  kingdom,  or  for  certain  other  specific  purposes : 
in  which  cases,  if  the  persons  were  commanded  by  proclama- 
tion to  disperse,  and  they  did  not,  it  was  by  the  statute  of 
Mary  made  felony,  but  within  the  benefit  of  clergy:  and 
•also  the  act  indemnified  the  peace  officers  and  their  assist-  [*143] 
ants,  if  they  killed  any  of  the  mob  in  endeavouring  to  sup- 
press such  riot*  This  was  thought  a  necessary  security  in 
that  sanguinary  reign,  when  popery  was  intended  to  be  re- 
establiiihed,  which  was  like  to  produce  great  discontents: 
but  at  first  it  was  made  only  for  a  year,  and  was  afterwards 

(a)  Vol.  I.  p.  118,268,  ajO. 
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Qontinti^i  ibr  that  qabea*s  life.  AhqU  by  tftstutsl  1  Eluu 
Pf  :16;  wheo.  a  tefonnalion  in  rdigion  was  to  be^  (once  imni 
^templed^  it  vras  .revived  and  con^ued  doling  her  life  also  t 
and  then  e:qnred.  From  the  accession  of  James  the  first  to 
the  death  of  queen  Anne,  it  was  never  once  thought  exjper 
dient  to  revive  it :  but,  in  the  first  year  of  George  the  firsts  it 
was  judged  necessary,  in  order  to  support  the  execution  eif 
the  act  of  settlement,  to  renew  it,  and  at  one  stroke  to  make 
it  perpetual,  with  large  additions.  For,  whereas  the  former 
acts  expressly  defined  and  specified  what  should  be  aoeoimled 
a  riot,  the  statute  1  Geo.  I.  c.  5,  enacts,  generally,  thai  if 
any  twelve  persons  are  unlawfully  assembled  to  the  distiu'r: 
banco  of  the  peace,  and  any  one  justice  of  the  peace,  sbeiiC 
undersherifi;  or  mayor  of  a  town,  shall  think  proper  to  com- 
mand them  by  proclamation  to  Asperse,  if  they  contema  his 
orders  and  continue  together  for  one  hour  afterwards,  siach 
contempt  shall  be  felony  Mrithout  benefit  of  clergy.  And 
further,  if  the  reading  of  the  proclamation  be  by  force  op- 
posed, or  the  reader  be  in  any  manner  wilfully  hindered  from 
the  reading  of  it,  such  opposers  and  hiuderers  are  felons 
without  benefit  of  clergy :  and  all  persons  to  whom  such  pro- 
clamation ouffht  to  have  been  made,  and  knowing  of  such  hin- 
derance,  and  not  dispersing,  are  felons  without  benefit  of 
clergy  (1).     There  is  the  like  indemnifying  clause,  in  case 


(1)  If  in  leading  the  {MrocUma- 
tioii  from  the  Riot  Act  the  magistrate 
omit  to  read  the  words  "  God  save  the 
King"  at  the  end  of  it,  persons  re- 
raainii^  together  an  hour  after  sach 
readiqg^  of  the  proclamation  oaimot  be 
capitslljr  convicted  under  the  first  sec- 
tion of  that  Act;  Rex  ▼.  Child,  4  C.  & 
P,  442. 

If  an  indSdment  on  the  same  section, 
fojcremiunii^  assembled  an  hour  after 
prpclan^ation,  in  setting  out  the  procl»- 
mation».omit  the  words  **  of  the  reign 
of^**.  which  were  oontained  in  the  pro> 
clamation  read  by  the  magistrate ;  this 
is  t^  fistal:  rariance;  Hex  ▼.  WooUock, 
5  a  &  p.  516. 

If  the  prodamation  bo  read  several 
times,  the  hour  is  to  be  computed  from 
the  first  reading ;  Ibid. 


If  there  be  tnch  an  assembly  that 
there  would  have  beenariotif  the  par-^ 
ties  had  carried  their  purpose inloff- 
feet,  this  is  within  the  stalnte;  mod 
whether  there  was  a  cessation  er  not,  if  ■ 
a  question  for  the  jury;  Id. 

An  indictment  for  remaimig  as^ 
sembled  an  hour  after  proclamatioii 
made,  need  not  diarge  Ihe  original' 
riot  to  have  been  in  terrarem  p^puU  f 
Rtx  T.  Jame$,  5  C.  &  P.  15& 

A  riot  is  not  less  a  riot,  nor  an  ille^ 
gal  meeting  less  an  iUegnl  meeting,  be-*' 
cause  the  proclamatioa  from  the  Riotv 
Act  has  not  been  read,  the  effect  of 
that  proclamation  being  to  mahie  the 
parties  guilty  of  a  capital  offence  if 
they  do  not  disperse  within  an  honJr ; 
but  if  that  proclamation  be  net  read, 
the  eonnnon  law  offence  ncmaius,  which 


THE  FUBLKS  iMLACB^ 

aajr-6f 'the  mob  be  unfinrtunately  killed  in  dbe  endeavour  to 
diepene  than ;  beiiig  copied  from  the  act  of  queen  Mary. 
And^  bj  a  B«bseqoent  clause  of  the  new  act^  if  any  penonsy 
so  riotously  aaiembled,  begin  even  before  proclamation  to 
poll  down  any  church,  chapel,  meeting-house,  dwelling-* 
bouse,-  or  oudiooaes,  they  shall  be  felons  without  benefit  of 

deigyCa). 
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S  mad  all  migistrates, 
oofwUblw,  and  eren  private  indiTiduals 
are  justified  in  dispersing  the  offenders, 
and  tf  tliey  eamiot  otherwise  succeed  in 
dfling  fld^  tkejr  Bwjr  use  fi^ce;  Rtsv. 
Furmty,  6  a  &  P.  81. 

(3)  liiese  provisions  were,  by  sub- 
seqoent  staiofes,  extended  to  every  de- 
scription  m  nulls  and  tne  works  at- 
taclied  to  then;  to  buildings  or  ma- 
chinery for  carrying  on  any  kind  of 
trade  or  manufacture,  or  for  warehous- 
ing goods  or  merchandise;  and  to 
hoiis,  shops,  and  bnildingB,  with  the 
fixtansv  furniture,  goods,  and  commo- 
dities whatsoever  contained  therein. 

And  now  by  7  &  8  Geo.  IV.  c.  90, 
$  8,  it  b  provided,  that  if  any  persons, 
rioiondy  and  tamakuously  assembled 
together,  to  the  disturbance  of  the  pub- 
lic peace,  shall  unlawfully  and  with 
fioroe  demolish,  pull  down,  or  destroy, 
or  begin  to  demolish,  pull  down,  or  de- 
stroy My  church  or  diapel,  or  any 
cfaipel  fior  the  religious  worship  of  per- 
sena  diiaenting  finom  the  united  church 
of  ^ifffa^^  and  Ireland,  duly  regis- 
tered, or  recorded,  or  any  house,  stable, 
ooagfa  h— e,  outhouse,  wardiouse,  of- 
fiecvsbop,  mill,  malt-house,  hop-oast, 
baa  or  granary,  or  any  buiUdng  or 
eraotioB  used  in  carrying  on  any  trade 
or  manufacture,  or  any  machinery,  fixed 
or  moveable,  prepared  for  or  employed 
in  sny  marorfartBre,  or  any  steam-en- 
giae,  or  oditr  engine  ior  sinking,  drain- 
ing, or  working  any  mine,  or  any  staith, 
bmlding«-or  erectioD  nsed  in  conduct- 
ing thn  bosinesa  of  any  mine,  or  any 
biidgev  wHggvNUway,  or  trunk  for  con- 
voying Bsinenla  fnnn  any  miner  every 
.  Miek  oieader^all  be  guilty  of  felony. 


and,  on  oonvietioo,  shall  snffar  death  aa 
a  felon. 

It  is  not  a  **  beginning  to  demolish  '* 
a  house  within  this  statute,  unless  the 
jury  are  satisfied  that  the  ultimate  ob- 
ject of  the  rioters  was  to  demolish  the 
house,  and  that  if  they  had  carried 
their  intention  into  full  effect,  they 
would,  in  point  of  hat,  have  demo- 
lished it;  Rex  v.  Thomas,  4  C.  &  P. 
237. 

An  indictment  on  this  statute  for 
feloniously  beginning  to  demolish  a 
house,  cannot  be  supported  unless  the 
persons  committing  the  outrage  had  an 
intention  of  destroying  the  house;  and 
therefore,  where  considerable  *  damage 
was  done  to  a  house  by  a  mob^  who  did 
this  with  an  intention  of  seising  a  per- 
son who  had  taken  refuge  in  the  house, 
thb  was  held  to  be  not  within  the  sta- 
tute ;  Rex  V.  Prior,  5  C.  &  P.  510. 

But  where  a  party  of  coal-whippers, 
having  ill-will  towards  a  coal-lumper, 
who  paid  less  than  the  usual  wages, 
created  a  mob,  and  riotously  went  to 
the  boose  where  he  kept  his  pay-table, 
and  cried  out  that  they  wonld  murder 
him,  and  threw  stones,  and  broke  win- 
dows and  partitions,  and  part  of  a  vrall, 
till  they  were  compelled  to  desist  by 
the  police ;  it  was  held  that  they  might 
be  convicted  of  beginning  to  demolisk 
under  this  statute,  though  their  princi- 
pal olject  was  to  injure  tiie  prosecutor^ 
provided  it  was  also  their  object  to  de- 
molish the  house,  either  anaooonnt  of 
its  being  used  by  him,  or  by  hitf  men,: 
though  they  had  no  ill-will  against  the 
owner  of  the  house  personally ;  Rex  ir. 
Ratt,  6  C.  &  P.  830. 
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OFFENCES   AGAINST 


2.  api 


or  hunt' 


2,  By  Statute  1  Hea.  VIL  c.  7,  unlawful  hunting  in  any 
ii^ria'diflffaiM,  legal  forest,  parky  or  warren,  not  being  the  king's  property, 

[•144.]  ^by  night  J  or  with  painted  faces^  was  declared  to  be  single 
felony.  But  now  by  the  statute  9  Geo.  I.  c.  92 ^  to  appear 
armed  in  any  enclosed  forest  or  place  where  deer  are  usually 
kept,  or  in  any  warren  for  hares  or  conies,  or  in  any  high 
road,  open  heath,  common,  or  down,  by  day  or  night,  with 
faces  blacked  or  otherwise  disguised,  or,  being  so  disguised, 
to  hunt,  wound,  kill,  or  steal  any  deer,  to  rob  a  warren,  or  to 
steal  fish,  or  to  procure  by  gift  or  promise  of  reward  any 
person  to  join  them  in  such  unlawful  act,  is  felony  with- 
out benefit  of  clergy.  I  mention  these  ofifences  in  this 
place,  not  on  account  of  the  damage  thereby  done  to  pri- 
vate property,  but  of  the  manner  in  which  that  damage  is 
committed :  namely,  with  the  face  blacked  or  with  other 
disguise,  and,  being  armed  with  offensive  weapons,  to  the 
breach  of  the  public  peace  and  the  (error  of  his  majesty's 
subjects. 

3.  Also  by  the  same  statute,  9  Geo.  I.  c.  22,  amended  by 
statute  27  Geo.  II.  c,  15,  knowingly  to  send  any  letter 
without  a  name,  or  with  a  fictitious  name,  demanding  money, 
venison,  or  any  other  valuable  thing,  or  threatefiing,  without 
any  demand,  to  kill  any  of  the  king's  subjects,  or  to  fire  their 
houses,  outhouses,  barns,  or  ricks,  is  made  felony  without 
benefit  of  clergy.  This  offence  was  formerly  high  treason 
by  the  statute  8  Hen.  V.  c.  6  (3). 


3.  sending 
threstening:  let- 
ters, formerly 
high  treason, 
now  a  felony ; 


(3)  The  9  Geo.  L  c.  22^  and  27 
Geo.  II.  c.  15,  depriTing  parties  com- 
mitting these  offences  of  benefit  of 
clergy,  were  repealed  by  4  Geo.  IV. 
c  54,  §  3,  which  subjected  the  party 
to  transportation  or  imprisoment  at  the 
discretion  of  the  court ;  the  latter  Act, 
however,  is  repealed,  (except  as  to 
sending  letters  threatening  to  kill  or 
murder,  or  to  bum,  or  destroy  pro- 
perty, and  as  to  accessaries  to  such 
offences,  and  as  to  residues,  vide  note 
(d3)»  ante  136,)  by  7  &  8  Geo.  IV.  c. 
27.  AU  the  statutes  relating  to  these 
offences  are  repealed  and  consolidated 
by7  &  8  Geo.  IV.  c  27,  and  c.  29; 
and  by  7  &  8  Geo.  IV.  c.  29,  §  26, 
ttoaling,  or  attempting  to  kill  or  wound 


any  deer,  kept  in  any  enclosed  ground, 
is  declared  felony,  and  the  guilty  p^rtf 
is  liable  to  be  punished  as  in  the  cast 
of  simple  larceny ;  and  committing  the 
same  offence  in  unenclosed  grounds  is 
punishable  summarily  by  fine  not  ex- 
ceeding 50/.,  and  repeating  such  of- 
fence is  deemed  felony,  and  punishable 
as  a  simple  larceny. 

By  sect  27,  if  any  venison,  or  snares 
for  the  taking  of  deer,  shall  be  fo«nd 
in  the  possession  of  any  suspected  per- 
son, who  shall  not  satisfactorily  aceoont 
for  it  on  being  taken  before  a  justice, 
he  is  liable  on  conviction  to  a  penalty 
not  exceeding  20/. ;  and,  in  case  such 
person  cannot  be  convicted,  the  justice 
may  proceed,  for  the  discovery  of  the 
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4.  To  pull  down  or  destroy  any  iock^  sluice,  or  Jloodgaie,  4.  destroyinur 
erected  by  authority  of  parliament  on  a  navigable  river,  is  by  a  mout;' 
•Istate  1  Geo.  IL  st.  2,  c.  19,  made  felony,  punbbable  with 
transportation  for  seven  years.  By  the  statute  8  Geo.  II. 
c«  i20,  the  ofience  of  destroying  such  works,  or  rescuing  any 
person  in  custody  for  the  same,  is  made  felony  without  be- 
nefit of  clergy ;  and  it  may  be  inquired  of  and  tried  in  any 
adjacent  county,  as  if  the  fact  had  been  therein  committed. 
By  the  statute  4  Geo.  III.  c.  12,  maHciously  to  damage  or 
destroy  any  banks,  sluices,  or  other  works  on  such  navigable 


party  wlio  actaally  killed  the  deer,  and 
to  smnioa  any  penon  throngh  whose 
bands  the  tame  shall  have  passed,  and 
the  party  from  whom  it  shall  have  been 
first  received,  not  giving  a  satisfactory 
accoiBit  how  he  obtained  it,  shall  be 
liable  to  the  above  penalty. 

By  sect.  28,  setting  engines  for  de- 
stroying deer,  or  pulling  down  any 
fence  where  the  same  are  kept,  subjects 
tke  offending  party  to  a  penalty  not 
•xoeedingSO^ 

By  sect  29,  deer  keepers  arc  au- 
tboriied  to  seiie  the  guns,  &c.  of  the 
ofienden,  who  do  not  on  demand  deli- 
ver op  the  same ;  and,  if  any  resistance 
as  shewn  to  the  keepers,  the  offenders 
are  guilty  of  felony,  and  are  liable  to 
be  ponished  as  for  simple  larceny. 

By  sect  SO,  the  taking  or  killing  any 
hvM  or  conies,  in  any  warren  or  breed- 
ing groand,  used  for  that  purpose, 
whether  enclosed  or  not,  in  tiie  night 
time,  it  punishable  as  a  misdemeanor ; 
and  the  destroying  them,  or  using  any 
snare  for  taking  them,  in  the  day  time, 
sdfajects  the  offender  to  a  penalty  not 
excee^ng  51.  Proviso  not  to  afiect 
persons  killing  conies  on  the  sea  or  ri- 
ver banks  in  the  county  of  Lincoln. 

By  sect.  84,  taking  fish  in  any  water 
adHoimng  or  belonging  to  the  dwelling- 
hoote  of  any  person,  as  the  owner,  is 
panithable  as  a  misdemeanor;  and 
eommitting  the  offence  in  any  private 
itkery  elsewhere,  renders  the  offender 
NaUe  to  a  penalty  not  exceeding  .5/.. 
besides   the   value  of  the   fish  taken. 


This  does  not  extend  to  anglers  in  the 
day  time,  but  persons  angling  in  the 
day  time  in  such  first-mentioned  water, 
are  liable  to  a  penalty  not  exceeding 
51. ;  and,  in  such  water  as  last-men- 
tioned, to  a  fine  not  exceeding  2/. ; 
and,  in  case  of  doubt  respecting  the 
boundaries  of  parishes  wherein  the  of- 
fence is  committed,  it  is  sufficient  to 
prove  it  to  have  taken  place  in  the  ono 
set  forth  in  the  indictment,  or  in  the 
one  adjoining. 

By  sect.  S5,  the  owner  of  the  gpround, 
water,  or  fishery,  or  his  delegate,  may 
seize  the  tackle  of  any  trespasser,  and, 
in  such  case,  or  on  the  offender  quietly 
relinquishing  the  same,  he  absolves 
himself  from  all  penalties. 

By  sect.  36,  any  person  stealing  oys- 
ters or  oyster  brood  from  any  oyster 
bed,  is  guilty  of  larceny,  and  shall  be 
punished  accordingly ;  and  any  person 
unlawfully  dredging  in  any  oyster 
fishery,  for  the  purpose  of  taking  oys- 
ters or  oyster  brood,  is  guilty  of  a  mis- 
demeanor, and  shall  be  punished  by 
fine  or  imprisonment,  or  both,  as  the 
court  shall  award.  Proviso,  not  to 
prevent  persons  from  fishing  for  float- 
ing fish  in  any  oyster  fishery. 

By  sect.  69,  justices  have  a  power  to 
grant  a  search  warrant  against  any 
person,  on  the  oath  of  any  credible 
witness  as  to  a  reasonable  ground  of 
suspicion,  that  he  has  in  his  possession 
any  property,  the  taking  of  which  is 
punishable  by  this  Act. 


rivery to.<^a  the  floodgates^  or  otherwise  obsirj^ct-tb^. oavi- 

gatiQn«is  again  made  felony,  {MuiisbaUe  with.tranapofta4i<V^ 

for  seven  years»    And  by  the  statute?  Geo.  JI(.  c*.  4Xii 

[^145]      *  which  repeals  all  former  acts  relating  to  tun^pikes^v  ;xM4i?t 

ciously  to  pull  down  or  otherwise  to  destroy  any  t^r»fih^, 

gate,  or  fence,  tolUhouse»  or  weighing-engine  thereimtp,  ^b^ 

longing,  erected  by  authority  of  parliament,  or  to  rescue  wy 

person  in  custody  for  the  same,  is  made  felony  without)^. 

nefit  of  clergy ;  and  the  indictment  may  be  inquired  of  wfl 

tried  in  any  adjacent  county  (4).     The  remiuning  oflfeoce^ 

against  the  public  peace  are  merely  misdemesnors,  and.D^ 

felonies;  as, 

twoma^oom.        ^'  ^^^^Y^f  fro™  offraier,  to  terrify,  are  the  fighting  <rf ItwPi 

^amSdef  •    or  more  persons  in  some  public  place,  to  the  terror. of  bia 

KdSSein"^'  majesty's  subjects  (5) :  for,  if  the  fighting  be  in  privattei  itijiS; 

ucj  no  affray  but  an  atsauU  (6),   .Affrays  may  be  suppressed ^by 


(6)  1  Hawk.  p.  C.  ia4. 


•1  .",..•  1 1 


.1^- 


•  >  .1     ^ 


(4)  By  7  &  8  Geo.  IV.  c  30, 
amending  and  consolidating  all  former 
statutes  on  these  subjects,  breaking  or 
cutting  down  any  sea  bank  or  wall,  or 
tke  bank  or  will  of  any  river,  canal,  or 
marsh,  or  destroying  any  lock,  sluice, 
floodgate,  or  other  work,  on  any  navi- 
gable river  or  canal.  Is  made  felony, 
punishable  with  transportation  for  Hfe, 
or  not  less  than  seven  years,  or  with 
imprisonment  for  any  term  not  exceed- 
u%  four  years,  and  to  male  offenders 
WMi  one,  two,  or  three  public  whip> 
pioga.  And  cutting  o^  or  removing, 
the  piles  for  securing  any  sea  bank  or 
wall,  or  the  bank  or  wall  of  any  river, 
canal,  or  marsh,  or  doing  any  injury  to 
obstruct  the  navigation  thereof,  is  made 
felony,  subject  to  transportation  for 
seven  years,  or  to  imprisonment  for 
any  tenm  not  ezqeeding  two  years,  and 
to.  mafesit  ^nOk  two,  or  three  public 
whippings;  §  12i^ 

And  by  aeot.  14,  throwing  down,  or 
oUierwisei-  destroying  any  turnpike* 
gate,  or  other  ereotion^  or  fenoo,  con- 
nected with,  or  belonging  to  the  sanies 
is  made  punishable  as  a  laiademcaAor. 


(5)  Priie  fights,  or  pugUiatio  joon^ 
bats  for  sums  of  money,  come  under 
this  head  of  oflTenoe,  and  evdry  indivi; 
dual  present  at  and  aidiiig  aad  itosMP 
inginsttch  a  transactinin,,  m  gvBtf  of «; 
misdemeanor.  . . ,  ,  ,; .$ 

Persons  who  are  present  at  a  priaa 
fight,  and  who  have  gone  thither' for' 
the  purpose  of  seeing  the  eMD^iMaAlr 
strike  each  other,  are  all  |iri4oq«lt  jiff* 
the  breach  of  the  peace,  and  fw^'n^blft 
for  an  assauh,  as  well  as  the/actual 
combatants,  and  it  is  not  at  all  iHtMii^ 
which  of  the  combatants  ittfli«\|t» 
first  blow ;  Bex  v.  Perkim,  4  C.  &  P. 
537. 

All  persons  present  ooniitcaancj^g  a 
prise  fight,  are  guilty  of  an  offence; 
Rex  v.  BeUingham.  2  C  &  P.  234. 
And  where  a  prixe  fight  is  expected, 
the  magistrates  ought  .to  emaaeiim'^' 
tended  combatants  tafae  fanonghliibefote 
them,  and  compel  them  to  enler  ntt^ 
securities  to  keep  the  peace  "t^  the 
assises  or  sessions,  and  if  tbejMibae 
toenter  into  such  secoritioa,-  td  eoHBSlt 
them.  -   ;;^-  vt 
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any  prhrate  |MMOn  present)  wlio  is  justifiable  in  endeavouring^ 
tor  ^plarf  the  combatants,  whatever  consequences  may  ensue  (e). 
Btit  more  eispedally  the  constable,  or  other  similar  officer, 
hdwever  denominated,  is  bound  to  keep  the  peace ;  and  to 
dicatpokpose  may  break  open  doors  to  suppress  an  affi*ay,'  or 
ap|nrehend  the  affirayers ;  and  may  either  carry  them  before 
a  justice,  or  imprison  them  by  his  own  authority  for  a  con- 
venient space  till  the  heat  is  over ;  and  may  then  perhaps 
also  make  them  find  sureties  for  the  peace  (d).  The  punish- 
meht  cf  common  afiirays  is  by  fine  and  imprisonment;  the 
ttitatmre  of  which  must  be  regulated  by  the  circumstances  of 
the  case ;  for,  where  there  is  any  material  aggravation,  the 
punishment  proportionably  increases.  As  where  two  per- 
sons coolly  and  deliberately  engage  in  a  duel:  this  being 
attended  with  an  apparent  intention  and  danger  of  murder, 
and  being  a  high  contempt  of  the  justice  of  the  nation,  is  a 
strong  aggravation  of  the  affiray,  though  no  mischief  has 
actually  ensued  (e)  (6).  Another  aggravation  is,  when  thereby 
the  officers  of  justice  arc  disturbed  in  the  due  execution  of 
their  office ;  or  where  a  respect  to  the  particular  place  ought 
to  restrain  and  regulate  men's  behaviour,  more  than  in  com- 
mon ones ;  as  in  the  king's  court,  and  the  like.  And  upon 
the  4iame  account  also  all  affirays  in  a  church  or  churchyard 
are  esteemed  very  *heinous  offences,  as  being  indignities  to 
him  to  whose  service  those  places  are  consecrated.  There- 
fore mexe  quarrelsome  words,  which  are  neither  an  affiray  nor 
4a  oSbnce  in  any  other  place,  are  penal  here.  For  it  is 
enaeled  by  statute  5  and  6  Edw.  VI.  c.  4,  that  if  any  person 
shidi;  by  words  only,  quarrel,  chide,  or  brawl,  in  a  church  or 
I,  the  ordinary  shall  suspend  him,  if  a  layman,  ab 
eedesiaf ;  and,  if  a  clerk  in  orders,  from  the  minis- 


(0  Ibid.  188. 
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(c)  1  Hawk.  P.  C.  136. 


■Aiiii. 


(5)  if  OM  kill  another  m  a  delibo- 
ratoiddfll^  wdbr  proroeatum  of  chaiges 
■^HDSt-kia  dianoter  tad  condact  how- 
Ofcr  griercMMy  it  is  nnrder  in-  him  and 
hiftMooiKl;  and* therefore, the  bare in- 
citaiMNit  10  fi^tythoi^h  under  aucfa  pro- 
vocation,  it  in  itself  a  very  high  misde- 
meanor, though  no  consequence  ensue 


thereon  against  the  peace;  Rex  v. 
Rice,  8  East,  581.  See  also  Acr  v. 
A'tnmiR,  2  B.  &  A.  463,  pa$t,  190. 

An  endeaTonr  to  provoke  another  to 
commit  the  misdemeanor  of  sending  a 
challenge  to  fight  a  dnel,  is  itself  an 
indictable  misdemeanor;  Rexr.  PhiU 
/t>i,  6  East,  464 ;  SSniHh,A50. 
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tration  of  his  office  during  pleasure.  And,  if  any  person  in 
such  church  or  churchyard  proceeds  to  smite  or  lay  violent 
hands  upon  another,  he  shall  be  excommunicated  ipso  facto  ; 
or  if  he  strikes  him  with  a  weapon,  or  draws  any  weapon  with 
intent  to  strike,  he  shall  besides  excommunication,  being  con- 
victed by  a  jury,  have  one  of  his  ears  cut  off;  or,  having 
no  ears,  be  branded  with  the  letter  F.  in  his  cheek  (7).  Two 
persons  may  be  guilty  of  an  affray :  but, 

6.  Riots,  routs^  and  unlawful  assemblieSf  must  have  three 

persons  at  least  to  constitute  them.     An  unlawful  asfsembly  is 

Sr'^^civel7c-  ^hen  three,  or  more,  do  assemble  themselves  together  to  do 

Ionics;  an  unlawful  act,  as  to  pull  down  enclosures,  to  destroy  a 

warren  or  the  game  therein ;  and  part  without  doing  it,  or 

making  any  motion  towards  it  (/)  (8).     A  rout  is  where  three 

(/)  3  Inst  176. 


0.  riots,  routs, 
andunlawfal 
assemblies ;  if 
done  by  three. 


(7)  By  9  Geo.  IV.  c.  31,  §  1,  «  so 
much  of  5  &  6  Edw.  VI.  c.  4,  entitled, 
"An  Act  against  Quarrelling  and  Fight- 
ing in  Churches  and  Churchyards,  as 
relates  to  the  punishment  of  persons 
convicted  of  striking  with  any  weapon, 
or  drawing  any  weapon  with  intent  to 
strike,  as  therein  mentioned,*'  is  re- 
pealed. 

It  seems  that  brawling  was  not  made 
an  offence  by  5  &  6  Edw.  VI.  c.  4,  but 
was  previously  cognizable  by  the  spi- 
ritual courts ;  ex-parte  WiUiams,  6  D. 
&R.  373;  4B.&C.  3ia 

With  respect  to  the  malicious  or 
contemptuous  disturbance  of  a  congre- 
gation, or  molestation  of  a  minister, 
during  the  celebration  of  Divine  ser- 
vice, see  the  statutes  1  M.  c.  3,  and  1 
W.  &  M.  c.  18,  ante,  54.  The  follow- 
ing decision,  as  illustrative  of  the  con- 
struction to  be  put  upon  those  statutes, 
seems  not  unimportant.  To  an  action 
of  assault  and  false  imprisonment,  a 
constable  pleaded,  that  the  plaintiff  il- 
legally, intentionally,  and  irreverently 
made  a  disturbance  in  church,  whereby 
the  performance  of  Divine  service  was 
interrupted  and  disturbed ;  whereupon 
defendant  gently  laid  hands  on  him, 
took  him  out  of  church,  and  detained 


him  in  custody  until  the  service  was 
over.  It  appeared  in  evidence  that  the 
alleged  distubance  was  in  the  plaintiff 
(an  unauthorized  person)  having  read 
aloud  in  church,  between  the  commu- 
nion service  and  the  sermon,  a  notice 
of  a  vestry  meeting :  held,  that  ^ 
plea  was  no  answer  to  the  action ;  for, 
though  the  constable  might  turn  the 
plaintiff  out  of  church,  yet  he  had  no 
right  to  detain  him  in  custody ;  ^t/- 
liamsy.  GlenUUr,  4  D.  &  R.  217;  2 
B.  &  C.  699. 

Disturbing  a  minister,  while  reading 
the  present  Common  Prayer,  is  widan 
the  1  M.  c.  3;  1  Russell,  280:  and 
see  Rex  v.  Cheere,  7  D.  &  R.  461.  hi 
an  indictment  under  1  W.  &  M.  c.  18, 
for  disturbing  a  dissenting  congrega- 
tion, it  is  not  necessary  to  prove  that 
the  minister  has  taken  the  oaths  pre- 
scribed by  that  Act.  Such  an  indict- 
ment may,  it  seems,  be  removed  by 
certiorari,  before  verdict ;  5  T.  R.  548. 
See  52  Geo.  III.  c.  155,  §  12;  nnU, 
54,  n.  (6). 

(8)  The  assembling  must  be  widi 
circumstances  of  terror,  and  with  intent 
to  do  some  unlawful  act ;  1  Hawk.  51^ 
§  3,  &c.  If  several  meet  togetlier  at 
a  fftir  or  wake,  and  a  quarrel  cnsnd; 
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or  more  meei  U>  do  an  unlawful  act  upon  a  common  quarrel, 
ifl  fcrcibly  breaking  down  fences  upon  a  right  claimed  of 
common,  or  of  way ;  and  make  some  advances  towards  it  (^)* 
A  riot  is  where  three  or  more  actually  do  an  unlawful  act  of 
▼idenoe,  either  with  or  without  a  common  cause  or  quar- 
rel (A) ;  as  if  they  beat  a  man ;  or  hunt  and  kill  game  in  an- 
other's park«  chase,  warren,  or  liberty ;  or  do  any  other  un- 
lawful act  with  force  and  violence  ;  or  even  do  a  lawful  act, 
^  removing  a  nuisance,  in  a  violent  and  tumultuous  manner. 
The  punishment  of  unlawful  assemblies,  if  to  the  number  of 
twelve^  we  have  just  now  seen,  may  be  capital,  according  to 
the  circumstances  that  attend  it ;  but,  from  the  number  of 
three  to  eleven,  is  by  fine  and  imprisonment  only  (9).  The 
same  is  the  case  in  riots  and  routs  by  the  common  law ;  to 
•which  the  pillory  in  very  enormous  cases  has  been  some* 
times  superadded  (t).  And  by  the  statute  13  Hen.  IV.  c.  7, 
any  two  justices,  together  with  the  sheriff  or  undersheriff  of 
the  county,  may  come  with  the  posse  comitatus,  if  need  be. 
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(ji)  Bro.  Abr.  t.  Riot,  4,  5. 
(h)  8  Inst.  176. 


(i)  1  Hawk.  P.  C.  159. 


they  wiU  be  guilty  of  an  affray ;  but,  if 
thcj  fionn  parties  under  pledge  of  mu- 
taal  assistance,  and  engage  in  any  tu- 
mnUiKius  proceedings,  it  will  amount 
to  a  riot;  id. 

(9)  By  3  Geo.  IV.  c.  114,  hard  la- 
boor  may  be  added.  Persons  present, 
aidnig  and  abetting,  are  principals  in 
the  aeoond  degree,  and  arc  within  the 
Biot  Aot;  JUx  v.  Roitc€^4  Bur.  2073; 
iUx  ▼.  Huutt  1  Ld.  Ken.  198.  A  ris- 
iag  to  quell  a  treasonable  riot  is  lawful ; 
HtsY.  IVigaH^l  W.  Bl.  47. 

An  assembly  of  great  numbers  of 
penoBSk  which,  from  its  general  ap- 
pearaiM^  and  accompanying  circum- 
rttnroi,  it  calculated  to  excite  terror 
sad  alarm,  is  generally  criminal  and 
ualawfiil ;  R§x  ▼.  Hunt,  1  Russ.  254. 
And  all  persons  who  join  such  an  as- 
sembly,  disregarding  its  probable  effect, 
«id  all  who  give  oountcgoance  and  sup- 
port t»  it*  are  criminal  parties ;  id. 

A  meeting  called  "  to  adopt  preli- 
minary mcaaores  for  holding  a  national 


convention,**  is  an  illegal  meeting,  and 
a  party  who  attends  it,  knowing  it  to 
be  so,  is  guilty  of  an  offence,  whether 
the  proclamation  from  the  Riot  Act 
has  been  read  or  not ;  hex  v.  Fumeti, 
6C.  &P.  81. 

If  four  are  indicted  for  a  riot,  and 
two  die  before  trial,  and  two  are  found 
guilty,  judgment  will  not  be  arrested ; 
Rex  V.  Sro/r,  3  Burr.  1262;  I  W.  BL 

350. 

If  persons  be  charged  with  a  riot 
and  cutting  down  fences,  and  the  in- 
dictment do  not  conclude  in  terrormn 
papulif  they  cannot,  upon  that  indict- 
ment, be  convicted  of  a  riot,  but  may 
be  convicted  of  unlawfully  assembling ; 
Rei  v.  Ci*e,  4  C.  &  P.  538. 

If  persons  assemble  together  for  a 
purpose  which,  if  executed,  would 
make  them  rioters,  but  do  nothing,  and 
separate  without  carrying  their  pur- 
pose into  effect,  this  is  an  unlawful 
sembly;  Rex  v.  Birt,  5  C.  &  P.  154. 
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and  uufiptem  any  sueh  riot»  assembiyy  or  roal,  mn%^t  the 
rioters^  and  record  upon  the  spot  the  natnre  and  eifCiHH 
stances  of  the  whole  transaction ;  which  record  deae  shall 
be  a  suflScient  conviction  of  the  ofienders.  In  the  inlerpve* 
tation  of  which  statute  it  hath  been  holden,  that  ail  persons, 
noblemen  and  others,  except  women,  clergymen,  perscms  de- 
crepit, and  infants  under  fifteen,  are  bound  to  attend  the  jus* 
tices  in  suppressing  a  riot,  upon  pain  of  fine  and  imprison- 
ment ;  and  that  any  battery,  wounding,  or  killing  the  rioters, 
that  may  happen  in  suppressing  the  riot,  is  justifiable  (J)  (10). 
So  that  our  ancient  law,  previous  to  the  modem  Riot  Act, 
seems  pretty  well  to  have  guarded  against  any  violent  breaeh 
of  the  public  peace :  especially  as  any  riotous  assembly  on 
a  public  or  general  account,  as  to  redress  grievances  or  poH 
down  all  enclosures,  and  also  resisting  the  king's  forces  if 
sent  to  keep  the  peace,  may  amount  to  overt  acts  of  high 
treason,  by  levying  war  against  the  king. 

7.  Nearly  related  to  this  head  of  riots  is  the  oflbnee  of 
tumuUuous  petitioning;  which  was  carried  to  an  enor- 
mous height  in  the  times  preceding  the  grand  rebellion. 
Wherefore  by  statute  13  Car.  II.  st.  1,  c.  5,  it  is  enacted,  that 
not  more  than  twenty  names  shall  be  signed  to  any  petition 
to  the  king  or  either  house  of  parliament,  for  any  alteration 
of  matters  established  by  law  in  church  or  state ;  unless  the 

O)  1  Hal.  P.  C.  495;  1  Hawk.  P.  C.  161. 


(10)  A  magistrate  may  call  in  all  the 
king's  subjects  to  qudl  a  riot,  not  ex- 
oapting  the  soldiers,  who  are  subjects, 
and  may  act  as  sndi;  though  this 
should  be  done  with  great  caution. 
And,  during  a  riot,  a  magistrate  may 
repel  force  by  force  before  the  reading 
of  the  proclamation  firom  the  Riot  Act; 
Rex  V.  Kennett,  5  C.  &  P.  282  n. 

The  general  rules  of  Uw  require  of 
magistrates,  at  the  time  of  a  riot,  that 
they  should  keep  the  peace,  and  re- 
strain the  rioters,  and  pursue  and  take 
them ;  and  to  enable  them  to  do  this, 
they  may  call  on  all  the  king^s  snkjects 
to  assist  them ;  and  all  the  king's  sub- 
jeets  are  bound  to  do  so,  upon  reason- 
able waning.     In  pomt  of  law,  a  ma- 


gistrate would  be  justified  is  giving 
fire  arms  to  those  who  come  to  assist 
him,  but  it  would  be  imprudent  in  hiss 
to  do  so;  R§x  ▼.  Finmy,  5  C.  &  P. 
254,  at  bar,  in  K.  B. 

If,  on  a  riot  taking  place,  a  m^iia- 
trate  neither  reads  the  prnqlwBttiuB 
from  the  Riot  Act,  nor  imtiiiiis  asr 
apprehends  the  rioten,  nor  ghw  uof 
order  to  fire  on  them,  nor  makes  nj 
use  of  a  military  force  under  his  oon- 
mand,  this  is  primd  facie  endeaoe  of  a 
criminal  neglect  of  duty  in  Urn;  Bex 
▼.  KenHeUf5  a  &  P.  982^  n. 

And  see  other  points  hsTing  wfum 
the  same  sal^jeet,  deosded  in  Bex  t. 
Pimuy,  3  Bam.  a  Adol.  9ML 
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coDteoto  tliereof  be  previously  approved,  in  the  cmmlry,  by 

tiiiee  jiutioes,  or  the  majority  of  the  grand  jury  at  the  assises 

or  quarler-seasions ;  and,  in   London,  by  the  lord  mayor, 

aUermen,  and  common  council  (k) :  and  that  no  petition  shall 

be  driivered  by  a  company  of  more  than  ten  persons ;  on  pain 

^in  either  case  of  incurring  a  penalty  not  exceeding  100/.      [*li\ 

and  three  months'  imprisonment. 

8.  An  eighth  ofience  against  the  public  peace  is  that  of  s.  forcible 
^forcible  entry  or  detainer;  which  is  committed  by  vio-undi) 
lently  taking  or  keeping  possession  of  lands  and  tenements, 
with  menaces,  force,  and  arms,  and  without  the  authority  of 
law.  This  was  formerly  allowable  to  every  person  disseised, 
or  tamed  out  of  possession,  unless  his  entry  was  taken  away 
or  barred  by  his  own  neglect,  or  other  circumstances ;  which 
were  explained  more  at  large  in  a  former  volume  (/).  But 
this  being  found  very  prejudicial  to  the  public  peace,  it  was 
thought  necessary  by  several  statutes  to  restrain  all  persons 
from  the  use  of  such  violent  methods,  even  of  doing  them- 
selves justice;  and  much  more  if  they  have  no  justice  in  their 
claim  (m).  So  that  the  entry  now  allowed  by  law  is  a  peace- 
able one ;  that  forbidden  is  such  as  is  carried  on  and  main- 
tained with  force,  with  violence,  and  unusual  weapons.  By 
the  statute  5  Ric.  II.  st.  1,  c.  8,  all  forcible  entries  are  pu- 
nished with  imprisonment  and  ransom  at  the  king's  will.  And 
by  the  several  statutes  of  15  Ric.  II.  c.  2 ;  8  Hen.  VI.  c.  9; 
81  Eliz.  c.  11,  and  21  Jac.  I.  c.  15,  upon  any  forcible  entry, 
or  forcible  detainer  after  peaceable  entry,  into  any  lands,  or 
benefices  of  the  church,  one  or  more  justices  of  the  peace, 
taking  sufficient  power  of  the  county,  may  go  to  the  place, 
and  there  record  the  force  upon  liis  own  view,  as  in  case  of 
riots ;  and  upon  such  conviction  may  commit  the  offender  to 
gaol,  till  he  makes  fine  and  ransom  to  the  king  (II).     And 

(fc)  lU  may  be  one  reason,  among  mcnt  for  the  alteration   of  any  csta- 

odNffs,  wlij  the  corporation  of  London  blished  law. 
bag,    rfnee    the    Restoration,    usually         (/)  See  vol.  III.  p.  174,  &c 
xJkm  the  lead  in  petitions  to  parlia-  (m)  i  Hawk.  P.  C.  141. 


(11)  An  indsetment  at  common  law,  law  allowing  no  person  to  assert  his 
chHging  tiM  dHbndant  with  hanng  title  with  force  and  violence ;  lUx  v. 
onlawfidly,  and  whh  a  strong  hand,  en.  Wilsmi,  8  T.  R.  357.  But  see  1  Hawk, 
tered  the  protecutor's  mill  and  expelled  P.  C.  140 ;  and  Butler's  note  to  Co. 
fahn  from  the  possession,  is  good,  the      Litt.  257,  a,  from  which  it  would  seem, 
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moreover  the  justice  or  justices  have  power  to  summon  a 
jury,  to  try  the  forcible  entry  or  detainer  complained  of:  and 
if  the  same  be  found  by  that  jury,  then,  besides  the  fine  oni 
the  offender,  the  justices  shall  make  restitution  by  the  sberifi* 
of  the  possession,  without  inquiring  into  the  merits  of  the 
title;  for  the  force  is  the  only  thing  to  be  tried,  punished,  and 
remedied  by  them :  and  the  same  may  be  done  by  indictment 
at  the  general  sessions  (1^).     But  this  provision  does  not  ex- 


tliat  one  (fissened  of  lands,  wlio  ooold 
not  regain  posiession  by  fidr  means, 
might  lawfully  use  force,  unless  he 
was  driven  to  an  action  by  neglecting 
to  enter  in  due  time ;  and  that,  in  such 
ease,  an  indictment  would  not  lie 
against  him  at  common  law  for  a  for- 
cible entry.  A^liere,  however,  the  party 
has  no  title,  he  b  clearly  indictable  at 
common  law ;  Rex  ▼.  Bake,  S  Burr. 
1781 ;  and,  in  such  an  indictment,  no 
technical  words  are  necessary,  it  is 
enough  to  shew  a  public  breach  of  the 
peace;  and,  as  the  prosecutor  is  not 
entitled  at  common  law,  as  he  is  by  the 
statutes,  to  restitution  and  dami^es,  he 
need  not  be  stated  to  be  uised  of  the 
premises ;  Bex  t.  Wilson,  supra. 

In  an  indictment  for  a  forcible  entry 
iqxm  the  possession  of  a  lessee  for 
years,  proof  of  the  force  and  of  such 
possession  is  sufficient,  although  the  in- 
dictment also  alleges  that  the  premises 
were  his  freehold,  and  that  allegation 
is  not  proved;  Bex  v.  Lbyd,  Cald. 
415. 

In  an  indictment  for  a  forcible  entry 
which  does  not  shew  sufficient  actual 
Ibrte,  violence,  unlawfully  assembling, 
riot,  or  other  circumstances,  will  be 
quashed  even  on  motion ;  Rex  v.  Bake, 
»  Burr.  1731. 

An  averment  in  an  indictment  for  a 
forcible  entry  that  the  prosecutor  was 
**  seised,**  is  sufficient  to  found  an  ap- 
plication for  a  writ  of  restitution ;  and 
it  need  not  bo  shewn  by  the  prosecutor 
that  he  still  continued  to  be  seised; 
Rex  V.  Dillon,  2  Chit  R.  314. 

An  indictment  will  lie  for  a  forcible 
entry  in  a  close;  Rex  v.  NieholU,  2 
Ld.  Ken.  512. 


To  constitute  a  forcible  eatfy,  or 
detainer,  it  is  not  neoesaary  diat  wy 
one  should  be  assaulted,  but  oi4y  ^^ 
the  entry  or  detainer  should  be  witn 
such  numbers  of  persons,  and  sheW  of 
force,  as  are  calculated  to  detsrthe 
rightful  owner  from  sending  the  per* 
sons  away,  and  resuming  his  own  pos- 
session; Milner  v.  MacUan,  2  C.  & 
P.  17.  And  see  Rsx  v.  Smyth,  5  C. 
&  P.  201. 

If  a  tenant  of  a  house,  after  a  regular 
notice  to  quit,  abandons  it  and  loc^  it 
up,  leaving  furniture  in  it,  and  the 
landlord  breaks  it  open  and  Ukea  pos- 
session, the  tenant  cannot  maintain 
trespass :  hb  remedy,  if  any,  is  by  in- 
dictment for  forcible  entry ;  Turner  v. 
Meymott,  7  Moore,  574 ;  1  Bing.  156. 

A  conviction  for  a  forcible  detaiMr 
under  6  Hen.  VI.  c.  9,  must  shew  an 
unlawful  entry  as  well  as  a  forcible  de- 
tainer ;  Bex  V.  OakUy,  4  Bam.  &  AdoL 
307;  1  Nev.  &  Man.  5a 

And  see  further  as  to  the  form  of  an* 
Actments  under  the  statutes  for  these 
offences.  Style,  136;  Yelv.  165;  Sayer, 
142,  3;  Leon.  102;  PalaMr,277;  1 
Sid.  102;  Vent.  89,  306;  1  Hawk. 
P.  C.  148;  2  Rol.  Abr.  80;  Arobbw 
Cr.  PI.  338;  2  Stark.  C  P.  446;  1 
Russ.  290. 

(12)  Restitution  is  to  be  awarded  of 
the  possession  of  visible  and  corporeal 
tenements  only,  and  to  him  only  who 
has  been  put  out  of  the  actual  posses- 
sion ;  1  Russell,  192. 

The  statute  8  Hen.  VL  c.  9,  $  6, 
which  gives  treble  damages  to  the 
party  grieved  by  a  forcible  entry  and 
expulsion,  applies  only  to  penons  hstr- 
ing   the  freehold ;  for  the>  remedy  is 
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tend  to  such  as  endeavour  to  maintain  possession  by  force, 
where  they  ^themselves,  or  the  ancestors,  have  been  in  the      [^149] 
peaceable. enjoyment  of  the  lands  and  tenements,  for  three 
years  immediately  preceding  (n)  (13). 

9.  The  offence  of  riding  or  ginng  armed,  with  dangerous  5;„5!^*?y^: 
or  unusual  weapons,  is  a  crime  against  the  public  peace,  by 
terrifying  the  good  people  of  the  land ;  and  is  particularly 
prohibited  by  the  statute  of  Northampton,  2  Edw.  III.  c.  3, 

upon  pain  of  forfeiture  of  the  arms,  and  imprisonment  during 
the  king's  pleasure :  in  like  manner  as,  by  the  laws  of  Solon, 
every  Athenian  was  finable  who  walked  about  the  city  in 
armour  (o). 

10.  Spreading  false  news,  to  make  discord  between  the  io.  tpraadiiMr 
king  and  nobility,  or  concerning  any  great  man  of  the  realm, 

is  punishable  by  common  law  (p)  with  fine  and  imprison- 
ment; which  is  confirmed  by  statutes  Westm.  1  ;  3  Edw.  I. 
c.  34;  2  Ric.  II.  st.  1,  c.  5 ;  and  12  Ric.  II.  c.  11. 

1 1.  False  KoA  pretended  prophecies,  with  intent  to  disturb  n-  pretendtd 
the  peace,  are  equally  unlawful,  and  more  penal;  as  theywmeriycM 
nuse  enthusiastic  jealousies  in  the  people,  and  terrify  them 

with  imaginary  fears.  They  are,  therefore,  punished  by  our 
law,  upon  the  same  principle  that  spreading  of  public  news 
of  any  kind,  without  communicating  it  first  to  the  magistrate, 
was  prohibited  by  the  ancient  Gauls  {q).  Such  false  and 
pretended   prophecies   were   punished  capitally  by    statute 


(•)  Holding-  over  by  force,   where 
ilkm  teauit%  title  wntuider  a  lease,  now 
expired,  is  said  to  be  a  forcible  detainer. 
(Cra.  Jul  199.) 
(•)  Fott.  Antiq.  b.  1,  c.  aSi 
ip)  2  Inst.  5196;  8  Intt  19a 
(f )  ^  Hdbmt  Urgibut  tanetum,  si  quit 
ftiuf  d#  rtpMieti    a  finitimii  rumore 
smi  foma  meetf^Ht,  vti  ad  magittratum 
drfmNtt,  ngve    cum    alio    eomtnvnictt: 
fMod  utp€  hominn  Umerariot  atqtu  int' 
ptritMf mUU  rumttrilnu  Urreri,  et  ad 


facinuK  impelli,  et  de  iummit  rebus  coti" 
silinm  capere  eognitum  est,"  CsBS.  de 
Bell.  ;  Gall.  lib.  6,  cap.  19.—"  They 
have  a  law,  that  if  any  one  shaU  hear 
from  his  neighbours,  by  rumour  or  re> 
port,  any  thing  concerning  the  state, 
he  shall  communioate  it  to  a  magis- 
trate, and  to  no  other  person ;  for  thait 
rash  and  ignorant  men,  are  often  terri- 
fied and  driven  to  commit  orime^  and 
to  interfere  in  important  matters,  by 
false  rumours.** 


given  against  the  disnisor ;    Cole   v. 
EagU,  8  B.  &  a  409. 

(IS)  The  three  years'  quiet  posses- 
aiocL  which  ban  the  award  of  restitu- 
tion, nmst  be  a  continuous  possession 
for  three  years  next  before  the  prose- 


O   2 


cution;  1  Russell,  192.  In  cases  of 
restitution,  the  party  aggrieved  is  not 
a  competent  witness  for  the  prosecu- 
tion ;  Rex  V.  Boavan,  1  R.  &  M.  242 ; 
Rej  V.  WiUiams,Q  B.  &  C.  549;  4M. 

&  R.  471. 
i7 
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- ["ISO] 

19.  challcBirtt 
to  fl«:ht.  Terbal 
and  written  : 


13.  libels  which 
areequalljr 
pauishable, 
whether  true  or 
Cftlsej 


1  Edw.  VL  c.  1^,  wliich  was  repealed  in  the  reign  of  queeiv' 
Mary.     And  now  by  the  statute  5  Eliz.  c.   15,  the  penal^ 
for  the  first  offence  is  a  fine  of  ten  pounds  and  one  year's 
imprisonment;  for  the   second,  forfeiture  of  all  goods  and 
chattels,  and  imprisonment  during  life. 

12.  Besides  actual  breaches  of  the  peace,  any  thing  that 
tends  to  provoke  or  excite  others  to  break  it,  is  an  offence  of 
the  same  denomination.  Therefore  challenges  tojight,  either 
by  word  or  letter,  or  to  be  the  bearer  of  such  challenge,  are 
punishable  by  fine  and  imprisonment,  according  to  the  cir- 
cumstances of  the  ofience  (r).  If  this  challenge  arises  on 
account  of  any  money  won  at  gaming,  or  if  any  assault  or 
affray  happen  upon  such  account,  the  offender,  by  statute 
9  Ann.  c.  14,  shall  forfeit  all  his  goods  to  the  crown,  and 
suffer  two  years'  imprisonment  (14). 

13.  Of  a  nature  very  similar  to  challenges  are  Uhebf 
libellifamosi,  which,  taken  in  their  largest  and  most  exten- 
»ve  sense,  signify  any  writings,  pictures,  or  the  like,  of  an 
immoral  or  illegal  tendency  ;  but,  in  the  sense  under  which 
we  are  now  to  consider  them,  are  malicious  defamations  of 
any  person,  and  especially  a  magistrate,  made  public  by 
either  printing,  writing,  signs,  or  pictures,  in  order  to  pro- 
voke him  to  wrath,  or  expose  him  to  public  hatred,  con- 
tempt, and  ridicule  (*)  (16).     The  direct  tendency  of  these 


(r)  1  H«wk,  P.C.  135,138. 


(0  1  Hawk.  P.  C.  19a 


(14)  An  endcaroar  to  provoke  ano- 
ther to  commit  the  misdemeanor  of 
sending  a  challenge  to  fight,  is  itself  an 
indictable  misdemeanor;  Rex  v.  Phi- 
lifpt,  6  East,  464;  2  Smith,  550.  By 
9  Geo.  IV.  c.  31,  §  1,  "  so  much  of 
9  Ann.  c.  14,  as  relates  to  the  forfeiture 
and  punishment  of  any  person  assault- 
ing and  beating,  or  challenging  or  pro- 
yoking  to  fight,  any  other  person  on 
account  ,of  any  money  won  as  therein 
mentioned,"  is  repealed.  As  to  as- 
saults, generally,  see  pott^  216,217; 
9  Geo.   IV.  c.  31,  §24  to  27. 

(15)  See  1  Hawk.  P.  a  193;  5 
Co.  Rep.  125;  1  Salk.  418;  1  Ld. 
Raym.  416 ;  4  T.  R.  126.  Onanin- 
forpation  for  falsely  and  maliciously 


publishing  a  libel  of  and  concerning 
the  king,  by  giving  it  out  that  his  nuu 
jesty  was  afflicted  with  mental  derange- 
ment, a  verdict  of  guilty  having  passed 
against  the  defendants,  it  was  resolved, 
1st.  That  to  assert  falsely  of  his  ma- 
jesty, or  of  any  individual,  that  he  la- 
boun  under  the  aflUction  of  mental  de- 
rangement, is  a  criminal  act,  and  a 
malicious  intention  may  be  inferred 
from  the  mere  fact  of  publication,  un- 
less evidence  is  given  by  the  defendant 
to  rebut  such  inference ;  2d.  That 
such  an  assertion  concerning  the  kii)g, 
being  in  itself  mischievous  to  the  pub- 
lic, is  an  indictable  offence,  without 
any  allegation  or  direct  proof  of  a  ma- 
liciou9  intention  ;  dd.  That  where  the 
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libels  is  the  breach  of  the  public  peacCv  by  stirring  up  the 
objects  of  them  to  revenge,  and  perhaps  to  bloodshed.  The 
communicadon  of  a  libel  to  any  one  person  is  a  publication 
in  the  eye  of  the  law  (t)  (16) :  and  therefore  the  sending  an 
abusive  private  letter  to  a  man  is  as  much  a  libel  as  if  it 
were  openly  printed,  for  it  equally  tends  to  a  breach  of  the 
peace  {u)  (17).     For  the  same  reason  it  is  immaterial  with 


I3i) 


(c)  Ifocr,  8ia. 

(»)  8  Brownl.  151 ;  12  Rep.  35; 


Hob.  216;  Poph.  139;  1  Hawk.  P.  C. 
185. 


jvy  denned  to  know,  "  Whether,  in 
order  to  oonTict  a  defendant  for  the 
poblieafion  of  a  libel,  a  malicious  in- 
tention must  not  have  existed  in  his 
mud,**  thejr  were  correctly  answered 
l>j  the  judge,  who  told  them,  that  "a 
person  who  publishes  that  which  is  ca- 
lumnious concerning  the  character  of 
another,  must  be  presumed  to  have  in- 
tended  to  do  that  which  the  publica- 
tion IS  necessarily  and  obviously  calcu- 
lated to  effect,  unless  he  can  shew  the 
contrary,  and  the  onus  of  proving  the 
eoaCFBry  lies  upon  him ;  and  4th.  That 
where  the  publisher  of  a  libel  states, 
that  the  fact  which  he  conmiunicates 
is  "  from  authority,"  and  it  turns  out 
that  the  &ct  is  untrue,  he  is  guilty  of 
a  folse  assertion  in  the  criminal  sense 
of  the  word;  UexY,  Harvey,  3  D.  &  R. 
464;  2  B.  &  C.  257.  The  court  of 
Ring's  Bench  granted  a  criminal  in- 
formation against  the  publisher  of  a 
newspaper,  for  a  libel  reflecting  upon 
the  clergy  of  a  particular  diocese,  and 
m»on  the  clergy  of  the  church  of 
England  generally,  though  no  indivi- 
dual prosecutor  was  named,  and  though 
the  libellous,  matter  was  not  negatived 
on  affidavit ;  Hex  v.  WHliami,  1  D.  & 
R.  197 ;  5  a  &  A.  59a  Lord  Ellen- 
borough,  in  the  King  v.  Cobbett,  ex- 
preswd  himself  in  these  words,  (as  to 
exposing  persons  by  signs  or  pictures,) 
"Ko  man  has  a  right  to  render  the 
persdo  or  abitities  of  another  ridiculous, 
not  only  in  publications,  but  if  the 
peace  and  welfare  of  individuals,  or  of 
society,  be  interrupted,  or  even  exposed, 


by  types  and  figures,  the  act,  by  the 
law  of  England,  is  a  Gbel  ;*"  E.  T. 
K.  B.  1804. 

The  court  of  Common  Pleas  have 
decided,  '*  That  a  justice  of  the  peace 
has  authority  to  grant  a  warrant  to 
arrest  a  person  charged  with  the  publi- 
cation of  a  libel,  and  upon  the  person 
neglecting  to  find  sureties,  nay  com- 
mit him  to  prison,  there  to  continue  till 
delivered  by  due  course  of  law ;  ButtY. 
Conant,  4  Moore,  195;  1  B.  &  B.  54B. 

The  court  of  King's  Bench  in  a  re- 
cent case  have  held,  that  the  editor  of 
a  newspaper  is  not  by  law  entitled  to 
publish  ex  parte  statements  of  a  defa- 
matory nature  against  an  individual, 
although  the  publication  may  be  a  fair 
account  of  proceedings  before  a  police 
magistrate ;  a  police-office  not  being  as 
matter  of  right  an  open  court  Qiusre, 
whether  such  a  publication  would  be 
justifiable,  even  when  the  proceedings 
took  place  in  an  open  court  ?  Duncan 
V.  Thwaitei,  5  D.  &  R.  447;  3  B.  & 
C.  556.  In  support  of  the  decision 
there  laid  down,  that  a  police-office,  or 
a  magistrate's  room,  is  not  an  open 
court,  see  Cox  v.  Coleridge,  2  D.  &  R. 
86;  1  B.&  C.  37. 

(16)  Delivering  a  Ubel,  scaled.  In 
one  county,  for  the  purpose  of  its  being 
opened  and  published  hy  a  thhrd  person 
in  another  county,  is  a  publication ; 
Rex  v.  nurdett,  4  B.  &  A.  95. 

(17)  But  such  a  publication  will  not 
support  an  action ;  Hob.  215 ;  2  Esp. 
625;  Sel.  N.  P.  939.  See  38  Geo. 
lit.  c.  78 ;  see,  also,  flolt,  George,  kad 
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respect  to  the  essence  of  a  libel^  whether  the  matter  of  it 
be  true  or  false  (v) ;  since  the  provocation,  and  not  the  fakity, 
is  the  thing  to  be  punished  criminally:  though,  doubtless,  the 
falsehood  of  it  may  aggravate  its  guilt,  and  enhance  its  pu- 
nishment (18).  In  a  civil  action,  we  may  remember,  a  libel 
must  appear  to  be  false,  as  well  as  scandalous  {to) :  for,  if  the 
charge  be  true,  the  plaintiff  has  received  no  private  injury, 
and  has  no  ground  to  demand  a  compensation  for  himself, 
[*151]  whatever  ♦offence  it  may  be  against  the  public  peace :  and 
therefore,  upon  a  civil  action,  the  truth  of  the  accusation 
may  be  pleaded  in  bar  of  the  suit.  But,  in  a  criminal  prose- 
cution, the  tendency  which  all  libels  have  to  create  animosi- 
ties, and  to  disturb  the  public  peace,  is  the  whole  that  the 
law  considers.  And  therefore,  in  such  prosecutions,  the  only 
points  to  be  inquired  into  are,  first,  the  making  or  publishing 
of  the  book  or  writing ;  and,  secondly,  whether  the  matter 


(v)  Moor,  027 ;   5  Rep.   125 ; 
11  Mod.  99. 


(w)  See  vol.  III.  p.  125. 


Meiice,  on  Libel,  1  Russell,  3  Bum, 
and  the  other  text  writers,  with  the 
authorities  by  them  collected,  on  this 
subject.  It  had  been  intended  to  have 
glanced  here  at  the  leading  decisions 
upon  this  intricate  branch  of  our  cri- 
minal law,  but  they  are  so  very  nume- 
rous, and  have  given  rise  to  so  many 
nice  and  subtle  distinctions,  that  it  has 
been  found  quite  impossible  to  embody 
them  within  the  proper  limits  of  a 
note,  with  any  chance  of  rendering  it 
useful  or  even  intelligible  to  the  stu- 
dent For  the  rules  of  evidence  vp- 
plicable  to  libels,  see  Starkie,  Phil- 
lipps,  and  Roscoe,  on  evidence.  The 
following  decision  upon  this  subject 
seems  worthy  of  mention :  The  de- 
fendant had  been  convicted  of  pub- 
lishing a  libel,  imputing  perjury  to 
the  prosecutor.  Upon  his  being 
brought  up  for  judgment,  it  was  pro- 
posed, in  mitigation  of  punishment,  to 
read  his  own  affidavit,  and  those  of  se- 
veral other  persons,  setting  forth  facts 
and  circumstances,  and  containing  state- 
ments which  amounted  to  an  asser- 


tion of  the  truth  of  the  original  libel. 
But  the  court  refused  to  receive  such 
affidavits.  They  said  the  utmost  lati- 
tude that  ever  had  been,  or  ought  to  be 
allowed  to  a  defendant  in  such  cases, 
was  to  read  his  own  affidavit,  stating 
that,  at  the  time  when  he  published  the 
libel,  he  had  reasons  for  believing,  and 
did  believe,  the  contents  of  it  to  be 
true ;  that  to  go  the  length  proposed, 
would  be  to  allow  the  defendant  to 
charge  the  prosecutor  with  perjury, 
and  in  effect  to  compel  the  court  to  try 
him  for  that  offence  upon  affidavits ; 
and  that  the  adoption  of  such  a  course 
would  place  the  prosecutor  in  a  degree 
of  peril  and  hardship,  and  would  mili- 
tate against  the  substantial  principles 
of  justice  ;  Rex  v.  Hatpin,  4  M.  &  R. 
8;  9B.  &C.  65. 

(18)  The  words  of  Lord  Mcniield, 
**  the  greater  truth,  the  greater  libel ;  ** 
which  his  enemies  wished  with  much 
eagerness  to  convert  to  the  prejodioe  of 
that  noble  peer's  reputation  as  a  judge, 
were  founded  in  principle  and  supported 
by  very  ancient  authority. 
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be  criminal :  and,  if  both  these  points  are  against  the  defen- 
dant, the  offence  against  the  public  is  complete.  The  pu- 
nishment of  such  libellers,  for  either  making,  repeating, 
printing,  or  publUhing  the  libel,  is  fine,  and  such  corporal 
punishment  as  the  court  in  its  discretion  shall  inflict ;  re- 
garding the  quantity  of  the  offence,  and  the  quality  of  the 
offimder  (x)  (19).  By  the  law  of  the  twelve  tables  at  Rome, 
libels,  which  affected  the  reputation  of  another,  were  made 
a  capital  offence :  but,  before  the  reign  of  Augustus,  the 

(x)  1  Hawk.  p.  C.  196. 


Lord  Coke  has  said,  **  that  the 
greater  appearance  there  is  of  truth  in 
•Bj  maHcioiis  invectirey  so  much  the 
iM«t  provoking  it  11  i"  5  Co.  125. 

Where  truth  is  a  greater  provoca- 
tion than  fiUsehood,  and  therefore  has 
a  greater  tendency  to  produce  abreach 
of  the  public  peace,  then  it  is  certainly 
true  diat  the  greater  truth,  the  greater 
libeL  AtptriifaeeiiU  inlusus,  qu^  ubi 
■mJNweac  osra Ifwesre, aer$m sui  memo' 
niinfuunti  Tag.  Ann.  15,  c  68. 


(19)  Though  it  has  been  held,  at 
lattt  iiar  these  two  centuries,  that  the 
tmth  of  a  libel  is  no  justification  in  a 
cnouMl  prosecution,  yet  in  many  in- 
ftanoea  it  is  considered  an  extenuation 
of  the  offence ;  and  the  court  of  King's 
fiMMb  haa  laid  down  this  general  rule, 
tii.  ihatit  will  not  grant  an  informa- 
tioa^lbv  alibel,  unless  the  prosecutor, 
who-ipplies  for  it,  makes  an  affidayit, 
aHMElingv  directly  and  pointedly,  that 
km  i«  JMierfstf  of  the  charge  imputed 
lAJkiBL  But  this  rule  may  be  dispen- 
•ed  with,  if  the  person  libelled  resides 
jhrotd,  or  if  the  imputations  of  the 
UMafe  genenJ  and  indefinite,  or  if  it 
is  a  charge  against  the  prosecutor  for 

^.'tafwigis- which  he  has  held  in  parlia- 

.[WlMi,Po«g..87J>372.« 
,t-^!i:  I|?hadi  finaquently  been  determined 
49Mh«.qonrt  of  King's  Bench,  that  the 


only  questions  for  the  consideration  of 
the  jury,  in  criminal  prosecutions  for 
libels,  were  the  &ct  of  publication,  and 
the  truth  of  the  innuendoes,  that  is,  the 
truth  of  the  meaning  and  sense  of  the 
passages  of  the  libel,  as  stated  and 
averred  on  the  record,  and  that  the 
judge  or  court  alone  were  competent 
to  determine  whether  the  subject  of  the 
publication  was  or  was  not  a  libel.  See 
the  case  of  the  Dean  of  St,  Aiaph, 
3  T.  R.  42B.  But  the  legaUty  of  this 
doctrine  having  been  much  controver- 
ted, the  32  Geo.  IIL  c.  60,  was  passed, 
intituled  An  Act  to  r§move  doubtt  re- 
tpecting  the  functions  of  jurie*  in  catti 
of  libeli.  And  it  declares  and  enacts* 
that  on  every  trial  of  an  indictment  or 
information  for  a  libel,  the  jury  may 
give  a  general  verdict  of  guilty,  or  not 
guilty,  upon  the  whole  matter  in  issue, 
and  shall  not  be  required  or  directed 
by  the  judge  to  find  the  defendant 
guilty,  merely  on  the  proof  of  the  pub- 
lication of  the  paper  charged  to  be  a 
libel,  and  of  the  sense  ascribed  to  it  by 
the  record.  But  the  statute  provides, 
that  the  judge  may  give  his  opinion  to 
the  jury  respecting  the  matter  in  issue, 
and  the  jury  may  at  their  discretion, 
as  in  other  cases,  find  a  special  verdict, 
and  the  defendant,  if  convicted,  may 
move  the  court,  as  before  the  statute, 
in  arrest  of  judgment 


*  Tbis.mle  has  been  held  not  to  extend  to  the  queen  consort. 


im 
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puniahttent.  beca,nie  corporal  only  (y)*  Under  the  emperor 
Vfjentiniaii  («)  it  was  again  made  capital,  not  only  to  write» 
but  to  publiahy  or  even  to  omit  destroying  them.  Our  law, 
in  thi»  and  many  other  respectSi  corresponds  rather  with 


{y)  Quineliam  lex 

Pdmaque  lata,  malo  qu^  nolUt  carmine  quenquam 
Detcribi : — vertere  modum  formidine  frntii, 
(t)  Cod.  9, 36. 


HoR.  ad  Aug,  152. 


A  person  may  be  punished  for  alibel 
reflecting  on  the  memory  and  character 
of  the  dead,  but  it  must  be  alleged, 
and  proved  to  the  satisfaction  of  the 
jury,  that  the  author  intended  by  the 
publication  to  bring  dishonour  and  con^ 
tempt  on  the  relations  and  descendants 
of  the  deceased;  4  T.  R.  126. 

h  b  not  a  libel  to  publish  a  correct 
copy  of  the  reports  or  resolutions  of  the 
two  houses  of  parliament,  or  a  true  ac- 
count of  the  proceedings  of  a  court  of 
justice.  "For  though,"  as  Mr.  Jus- 
tice Lawrence  has  well  observed,  "  the 
publication  of  such  proceedings  may  be 
to  the  disadvantage  of  the  particular 
individual  concerned,  yet  it  is  of  vast 
importance  to  the  public  that  the  pro- 
ceedmgs  of  courts  of  justice  should  be 
universally  known.  The  general  ad- 
vantage to  the  country  in  having  these 
proceedings  made  public,  more  than 
counterbalances  the  inconveniences  to 
the  private  persons,  whose  conduct  may 
b^  the  subject  of  such  proceedings  ;** 
Rex  V.  Wright,  8  T.  R.  298. 

But  this  wHl  not  apply  to  the  publi- 
cation of  part  of  a  trial,  before  it  is  final- 
ly  Concluded ;  for  that  might  enable  the 
friends  of  the  parties  to  pervert  the  jus- 
tice of  the^nrt  by  the  fabrication  of 
evidence,  and  other  impure  practices. 

Nor  ought  it  to  extend  to  the  publica- 
tion of  trials,  where  indecent  evidence 
must  from  necestfty  be  introduced ;  for 
it  Wbnld  be  in  vain  to  turn  women  and 
children  out  of  court,  if  they  are  after- 
wards permitted  to  read  what  haspassed 
in  their  Sbsence. 

Lord  Hardwicke  has  declared  that 
any  publicatioii,  which  shall  prejudice 


the  world  with  regard  to  the  merits  of  a 
cause  before  it  is  heard,  is  a  contempt  of 
the  court,  in  which  the  cause  is  pend- 
ing ;  and  he  committed,  upon  asummary 
motion  only,  the  parties  who  had  been 
guilty  of  such  a  publication ;  2  Atk. 
472. 

The  reason  must  be  much  stronger 
for  suppressing  partial  and  premature 
publications  upon  subjects^  which  may 
be  tried  by  a  jury. 

The  sale  of  the  libel  by  a  servant  in  a 
shop,  is  primd  facie  evidence  of  publica- 
tion in  a  prosecution  against  the  maatar, 
and  is  sufficient  for  conviction,  unless 
contradicted  by  contrary  evidence,  shew- 
ing that  he  was  not  privy,  nor  in  any 
degree  assenting  to  it ;  Ittid,  8c  5  Burr. 
2686.  When  a  person  is  brought  «p 
to  receive  judgment  for  a  libel,  his  con- 
duct, subsequent  to  his  conviction,  may 
be  taken  into  consideration,  either  by 
way  of  aggravation  or  mitigation  of  die 
punishment ;  3  T.  R.  432.  Aiid  when 
Johnson  the  bookseller  was  brought  up 
for  judgment  for  having  published  a  se- 
ditious libel,  the  attorney-general  pro- 
duced an  affidavit  that  the  defendant 
after  his  conviction  had  publiriied  the 
same  libel  in  the  Analytical  Review ; 
M.  T.  17^. 

An  information  or  an  indictment  need 
not  state  that  the  libel  is  false,  or  that 
the  offisnce  was  committed  by  feiroe  and 
arms ;  7  T.  R.  4. 

Hanging  up,  or  burning,  an  effigy 
with  intent  to  expose  some  parti<xdar 
person  to  ridicule  and  contempt,  ii  an 
oflfence  of  the  teme  nature  as  a  libel, 
and  has  frequently  been  punished  with 
great  but  proper  severity.— Ch. 
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the  middle  age  of  Roman  jurispnidencei  when  liberty^ 
learning,  and  humanity,  were  in  their  full  vigour,  than 
with  the  cruel  edicts  that  were  established  in  the  dark  and 
tjnrannical  ages  of  the  ancient  decemviri,  or  the  later  em- 
perors. 

In  this,  and  the  other  instances  which  we  have  lately  con^theubertyoruifl 
sidered,  where  blasphemous,  immoral,  treasonable,  schisma- Sincediby'the 
tical,  seditious,  or  scandalous  libels  are  punished  by  the^^^*"^* 
English  law,  some  with  a  greater,  others  with  a  less  degree 
of  severity :  the  liberty  of  the  prest^  properly  understood,  is 
by  no  means  infringed  or  violated.     The  liberty  of  the  press 
is  indeed  essential  to  the  nature  of  a  free  state ;  but  this  con- 
sists in  laying  no  previous  restraints  upon  publications,  and 
*not  in  freedom  from  censure  for  criminal  matter  when  pub-      [*15^] 
lished.     Every  freeman  has  an  undoubted  right  to  lay  what 
sentiments  he  pleases  before  the  public  ;  to  forbid  this,  is  to 
destroy  the  freedom  of  the  press  :  but  if  he  publishes  what 
is  improper,  mischievous,  or  illegal,  he  must  take  the  conse- 
quence of  his  own  temerity.     To  subject  the  press  to  the 
restrictive  power  of  a  licenser,  as  was  formerly  done,  both 
before  and  since  the  revolution  (a),  is  to  subject  all  freedom 
of  sentiment  to  the  prejudices  of  one  man,  and  make  him  the 
arbitrary  and   infallible  judge  of  all  controverted  points  in 
learning,  religion,  and  government.     But  to  punish,  as  the 
law  does  at  present,  any  dangerous  or  offensive  writings, 

(a)  The  art  of  printuig,  soon  after 
its  introduction,  was  looked  upon,  as 
well  in  England  as  in  other  countries, 
as  merely  a  matter  of  state,  and  subject 
to  the  coercion  of  the  crown.  It  was 
therelbre  rq^ulated  with  us  by  the  king's 
prodamationa,  prohibitions,  charters  of 
pdnl^ga  and  <^  licence,  and  finally 
by  the  decrees  of  the  court  of  Star. 
chamber;  which  limited  the  number  of 
printers,  and  of  presses  which  each 
should  employ,  and  prohibited  newpub- 
lications,  unless  previously  approved  by 
pcoper  lioenaefs.  On  the  demolition 
of  this  odious  jurisdiction  in  1641,  the 
kmgparUament  of  Charles  L  after  their 
mpliini  with  that  prince,  assumed  the 
same  powwa  as  the  Starchamber  exer- 
ciasd  with  respect  to  the  licensing  of 
books;  and  in  1643^  1647,  1649,  and 
16&2,  (  Soobell,  i.  44»  134,  iL  88, 230,) 


issued  their  ordinances  for  that  purpose, 
founded  principally  on  the  Starchamber 
decree  of  1637.  In  1662  was  passed 
the  statute  13  and  14  Car.  II.  c  33^ 
which,  with  some  few  alterations,  was 
copied  from  the  parliamentary  ordi- 
nances. This  Act  expired  in  1679, 
but  was  revived  by  statute  1.  Jac.  IL 
c.  17,  and  continued  till  1692.  It  was 
then  continued  for  two  years  longer  by 
statute  4  W.  and  M.  c.  24 ;  but  though 
frequent  attempts  were  made  by  the  go- 
vernment to  revive  it,  in  the  si^bsequent 
part  of  that  reign  (Com.  Joum.  II  Feb. 
1694,  26  Nov.  1695,  22  Oct  1696, 
9  Feb.  1697, 31  Jan.  1696,)  yet  the  par- 
liament  resisted  it  so  strongly  that  it 
finally  expired,  and  the  press  became 
properly  free,  m  1694 ;  and  has  ever 
since  so  continued. 
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which^  when  published,  shall  on  a  fair  and  impartial  trial  be 
adjudged  of  a  pernicious  tendency,  is  necessary  for  the  pre- 
servation of  peace  and  good  order,  of  government  and  reli- 
gion, the  only  solid  foundations  of  civil  liberty.  Thus  the 
will  of  individuals  is  still  left  free ;  the  abuse  only  of  that 
free  will  is  the  object  of  legal  punishment.  Neither  is  any 
restraint  hereby  laid  upon  freedom  of  thought  or  inquiry ; 
liberty  of  private  sentiment  is  still  left ;  the  disseminating,  or 
making  public,  of  bad  sentiments,  destructive  of  the  ends  of 
society,  is  the  crime  which  society  corrects.  A  man^  says  a 
[♦153]  ♦fine  writer  on  this  subject,  may  be  allowed  to  keep  poisons 
in  his  closet,  but  not  publicly  to  vend  them  as  cordials.  And 
to  this  we  may  add,  that  the  only  plausible  argument  hereto- 
fore used  for  restraining  the  just  freedom  of  the  press,  ''that 
it  was  necessary  to  prevent  the  daily  abuse  of  it,"  will  entirely 
lose  its  force,  when  it  is  shewn,  by  a  seasonable  exertion  of 
the  laws,  that  the  press  cannot  be  abused  to  any  bad  pur- 
pose, without  incurring  a  suitable  punishment :  whereas  it 
never  can  be  used  to  any  good  one,  when  under  the  control 
of  an  inspector.  So  true  will  it  be  found,  that  to  censure  the 
licentiousness,  is  to  maintain  the  liberty,  of  the  press  (SO). 


(^)  Tothischaptor  it  will  be  proper 
to  annex  the  snbstanoe  of  an  important 
act  of  parliament  passed  to  secure  the 
public  peace,  vis.  the  99th  Geo.  III. 
c  79,  the  preamble  of  which  states : 
**  Whereas  a  traitorous  conspiracy  has 
long  been  carried  on,  in  conjunction 
with  the  persons  from  time  to  time  ex- 
ercising the  powers  of  goremment  in 
France,  to  overturn  the  laws,  constitu- 
tion, and  government,  and  every  exist- 
ing establishment,  civil  and  ecelesias- 
tical,  both  in  Great  Britain  and  Ireland, 
and  to  dissolve  the  connexion  between 
the  two  kingdoms,  so  necessary  to  the 
security  and  prosperity  of  both  :  And 
whereas,  in  pursuance  of  such  design, 
and  in  order  to  carry  the  same  into  ef- 
fect, divers  societies  have  been  of  late 
years  instituted  in  thb  kingdom,  and  in 
the  kingdom  of  Ireland,  of  a  new  and 
dangerous  nature,  inconsistent  with 
puUic  tranquillity  and  wi&  the  exist- 
ence of  regular  government,  particu- 


larly certain  societies  calling  themselves 
Societies  of  United  Englishmen,  Unit- 
ed Scotchmen,  United  Britons,  United 
Irishmen,  and  the  London  Correflpond- 
ing  Society:  And  whereas  the  mem- 
bers of  many  of  such  societies  have 
taken  unlawful  oaths  and  engagemantfl 
of  fidelity  and  secrecy,  and  used  secret 
signs,  and  appointed  committees,  secre- 
taries, and  other  officers,  in  a  secret 
manner;  and  many  of  such  societies 
are  composed  of  different  divisions, 
branches,  or  parts,  which  commanioate 
with  each  other  by  secnetaries,  dde- 
gates,  or  otherwise;  and  by  means 
thereof  maintain  an  influence  owr  large 
bodies  of  men,  and  ddode  many  igno- 
rant and  unwary  persons  into  ^ke  «om- 
mission  of  acts  highly  icriminal;**  it 
therefore  enacts,  that  all  these  •and 
other  corresponding  societies  should  be 
nttflriy  sttppreiod  and  pn^ibited,  as 
being  unlawful  combinations  and  con- 
federaoies. 
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And  iko  tfwry  ■odety  of  which  ^ 
ttMbbtn -ihall,  aeoopifaig  to  thendM 
of  the  floowty,  be  Teq[Mred  to  take  an 
illcgtl  oeth,  or  ta  oetfa  net  aathoriied 
hy  law,  or  ihall  inbwaibe  or  assent  to 
uy  test  or  declaration  not  required  by 
law,  or  where  the  names  of  the  mem- 
b«i|Ori»hevie  the  comaktees  or  pre- 
•id«its  clioeen,  are  not  known  to  the 
ioeiaty  at  large;  and  all  societies 
wkUk  iiiaU  ooosist  of  diffcnnt  parts, 
•itfaar  actfaig  eeparaftely  or  hcfing  se- 
pante  preskiswli  or  other  oficers,  shall 
be  deemed  onlawftil  combinations  and 
eonfedcraeies;  and  erery  person  who 
shall  beodme  a  member  of  such  a  so- 
ciety, or  who  shall  correspond  with 
thugn,  or  shall  aid  or  support  them  with 
money  or  otherwise,  shall  be  guilty 
of  annnlafwAil  coobination  and  confe- 
deracy. 

TUf  doea  notextend  to  a  declaration 
snbseribed  to  by  a  society,  which  dc- 
davatioo  shall  be  approved  by  two  jus- 
tieea  and  afterwards  confirmed  at  the 
^Mrter  «emioni,  nor  to  persons  who 
shall  cease  to  act  as  members  of  such 
societies  after  the  passing  of  the  Act, 
oorto  established  lodges  of  freemasons. 
But  two  members  shall  certify,  and 
iqwn  oath,  that  their  society  has 
been  usually  held  as  a  lodge  of  free- 
masimi,  in  conformity  to  the  rules  of 
freemaaons  in  this  kingdom;  which 
certificate,  and  also  an  account  of  its 
|daee  and  times  of  meeting,  and  the 
names  of  all  its  members,  shall  be  re- 
girtered  with  the  clerk  of  the  peace ; 
aad  the  justices  at  the  sessions,  upon 
coaqilaint  made  to  them  upon  oath  by 
any  credible  person  that  such  society 
is  likely  to  be  injurious  to  the  public 
peace  and  good  order,  may  direct  that 
the  meetings  of  such  lodge  be  discon- 
tinned* 

Persons  oieiiding  against  this  sta- 
tute flsay  be  proceeded  against  either  in 
a  summary  way  before  one  justice,  or 
more,  who  may  either  fine  the  oflfender 
IXM.  or  imprisoo  him  three  calendar 
monthi,  or  they  may  be  prosecuted  by 
indictment*  and  upon  conviction  the 
court  may  transport  for  seven  years,  or 


imprison  for  any  tii|ie,  not  eiceeding 
two  years. 

The  justices  in  a  svmmary  convic- 
tion may  mitigate  the  punishment  to 
one-third.  If  any  person  shall  permit 
the  meeting  of  any  illegal  society  in  fab 
house,  he  shall  forfeit  51,  fer  tiie  first 
offmce,  andfor  the  second  he  shall  be 
punishable  as  a  member.  And  two 
justices,  upon  evidence  on  oath  that 
any  meeting  has  been  held  for  a  sedi- 
tious porpoae  in  a  public-house,  may 
declare  the  licence  forfeited,  and  firom 
the  day  of  such  declaration  the  licence 
is  void  and  determined,  and  the  owner 
of  the  house  will  be  afterwards  subfect 
to  penalties  accordingly. 

And  because  many  places  were  open 
for  lectures  and  debates  of  a  seditious 
and  immoral  nature,  and  other  plaoes 
used  for  seditious  and  immoral  par- 
poses  under  pretence  of  reaifing  books, 
pamphlets,  newspapers,  or  other  publi- 
cations, it  is  enacted,  that  all  such 
places  where,  under  any  pretence,  mo^ 
ney  shall  be  received  for  admission, 
shall  be  considered  as  disorderly 
houses,  under  the  36  Geo.  III.  c.  8, 
(see  ante,  p.  88,  n.  15,)  unless  they  arc 
licensed  for  any  time  not  more  than 
one  year  by  two  justices ;  which  li- 
cence may  be  revoked  by  the  justices 
at  the  quarter  sessions.  Every  ale- 
house shall  be  deemed  licensed  for 
reading  publications;  but  upon  evi- 
dence that  publications  of  a  seditious  or 
immoral  nature  are  usually  distributed 
in  order  to  be  read  there,  two  justices 
may  declare  the  licence  void. 

The  Act  then  states  that  these  so- 
cieties had  published  in  great  quanti<» 
ties,  papers  of  an  irreligious,  treason- 
able, and  seditious  nature,  and  had  dis- 
persed them  among  the  lower  classes 
of  the  community,  either  gratis  or  at 
very  low  prices,  and  wUh  an  activity 
and  profuidon  bejrond  all  former  exam- 
ple, and  that  it  was  highly  inqportant 
to  the  public  peace  that  it  should  in 
future  be  known  by  whom  any  soch 
papers  shall  be  printed ;  it  therefore 
enacts,  that  every  person  having  any 
printing-press,  or  types  for  printing, 
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and  every  person  carrying  on  the  bu8i> 
ness  of  a  letter-founder,  or  maker  or 
seller  of  types  for  printing,  or  of  print- 
ing-presses, shall  give  notice  thereof 
to  die  clerk  of  the  peace,  who  shall 
transmit  a  copy  to  one  of  his  Majesty*^ 
principal  aeoretuies  of  state :  persons 
omitting  to  give  the  notice  required 
ahall  forfeit  ^l. 

And  every  person  who  shall  sell 
types  or  printing-presses  shaU  keep  an 
4booount  of  all  persons  to  whom  they 
jhaU  be  sold,  and  shaU  produoe  such 
an  account  at  any  time  to  any  justice  of 
the  peace  requiring  the  same,  on  a  pe- 
nalty of  20iL 

The  printer  shall  print  upon  the 
£ront  of  overy  paper,  which  is  printed 
OB  one  side  only,  and  upon  the  irst 
<an4  l«st  leaves  of  every  publication 
which  contains  more  than  one  leaf^  his 
«ane  and  place  of  abode ;  and  in  case 
of  omisBitn  shall  forfeit  for  every  copy 
|H)bli8hed  20/.  ;*  and  every  person  who 
prints  for  profit  shall  keep  one  copy  of 
overy  paper  so  printed,  on  which  shall 
b0  written  or  printed  l^e  name  and 


piaoe  of  abode  of  the  ^enoa  by  whom 
such  printer  shall  be  employed,  and 
shall  produce  the  same  to  any  justice  of 
the  peace  who  within  the  space  of  six 
months  ehall  require  to  see  the  same, 
and  upon  neglect  or  refusal,  shall  for- 
tekSOL 

Any  person  may  apprehend  those 
who  are  publishing  papers  without  the 
name  and  abode  of  the  printer,  and 
may  convey  them,  or  deliver  thepi^lo  a 
constable  to  convey,  to  a  magistrate  to 
be  examined ;  and  a  peace  officer,  by  a 
warrant  from  a  justice  of  the  peace, 
may  enter  any  house  or  room  to  eevch 
ibr  any  printing-press  or  types  8U»- 
pected  to  be  kept  or  used  without  the 
notice  required  l^  tiie  Act,  and  tt 
seise  and  carry  them  away,  togeliiir 
with  aU  printed  jpapevs  fomd  in  auch 
house  or  room. 

By  the  38  Geo.  III.  c.  78^  the  edi- 
tors  of  newspapers  Mre  put  imder  "vari- 
ous regulations,  by. which  ^ley  may  be 
more  easily  brought  to  punishment  lor 
any  seditious  or  mischievous  publica- 
tion.— Ch  f 


•  This  has  been  altered  by  51  Geo. 
IIL  a  65,  §  I,  which  enacts,  that  no- 
thii^  in  the  27th  section  dt  the  99 
Creo.  III.  c.  79,  shaH  extend  to  make 
any  person  or  persons  offending  against 
the  same,  Habte  to  more  than  twenty* 
€ve  forfeitures  or  penalties  for  print- 
ing, or  publishing,  or  dispernng,  or 
assisting  in  publishing  or  dispersing, 
any  number  of  copies  of  one  and  the 
same  paper,  or  book,  contrary  to  the 
said  section  of  the  said  act. 

The  sUt.  51  Geo.  III.  c.  65,  §  2, 
also  enacts,  that  if  any  Justice  or  other 
magistrate  before  whom  any  person 
-shall  be  convicted  of  any  offences 
against  the  provisions  of  the  99tb 
Geo.  III.  c.  79,  shall  see  cause  to  mi- 
tigate such  penalty  or  penalties,  it 
«hall  be  lawful  for  such  justice  or  other 


magistrate  to  midgate  or  lessen  the 
same  to  any  sum  not  less  thanr  tve' 
pounds  over  and  above  aH  reaaond^ 
costs  and  charges  expended  or  incvrred, 
in  the  prosecution. 

t  Vide  ante  87,   ncrte  (15),  148^' 
note  (9).     An  act  of  pM'li^ii^^ywt  Jbr ' 
the  suppression  of  a  lughly  daMerovn,  -. 
and  unconsdtutional  society,  which  had 
for  some  time  existed  in  Ireland^  caUadf 
the  CathoGc  Association,  received  thc^' 
royal  assent  early  in  the  yfar  16639.A 
That  was  the  10  Geo.   IV.  c.  1,  ii|ti- 
tuled  "  An  Act  for  the  Suppresnoii  of 
Dangerous  Assodations  or  Assenfbliel 
In  Ireland,"  which  it  was  deemed  ad- 
visable to  pass  as  a  preliminary  to  pass- 
ing the  Catholic  Relief  BUI,  10  Geo. 
IV.  a  7. 


'■.  - 1 
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CHAPTER  XII. 
OF  OFFENCES  AGAINST  PUBLIC  TRADE. 


OpFisifCEs  against  public  trade,  like  those  of  the  preceding  offenoa  ac«inat 
classesj  are  either  felonious,  or  not  felonious.     Of  the  first ^onioiu,  u^ 

'  not  fSdoniowi. 

sort  are, 

1.  Owiingy  so  called  from  its  being  usually  carried  on  in  iio^"*^'  '•*®" 
the  night,  which  is  the  offence  of  transporting  wool  or  sheep 
out.of  this  kingdom,  to  the  detriment  of  its  staple  manufac* 
tuw.  Thia  was  forbidden  at  common  law  (a),  and  more 
portiealarly  by  statute  11  Edw.  III.  c.  I,  when  the  impor- 
tance of  our  woollen  manufacture  was  first  attended  to ;  and 
there  axe  now  many  later  statutes  relating  to  this  offence,  the 
m09t  useful  and  principal  of  which  are  those  enacted  in  the 
reign  of  queen  Elizabeth,  and  since.  The  statute  8  Eliz, 
c  3,  makes  the  transportation  of  live  sheep,  or  embarking 
them  on  board  any  ship,  for  the  first  offence  forfeiture  of 
goods,  and  imprisonment  for  a  year,  and  that  at  the  end  of 
the  year  the  lefl  hand  shall  be  cut  off  in  some  public  market, 
and  shall  be  there  nailed  up  in  the  openest  place ;  and  the 
second  offence  is  felony.  The  statutes  12  Car.  II,  c.  32, 
aiid,7,and  8  W.  III.  c.  ^8,  make  the  exportation  of  wool, 
sheqp,  or  fuller's  earth,  liable  to  pecuniary  penalties,  and  the 
fqitftiture  of  the  interest  of  the  ship  and  cargo  by  the  owners, 
if  privy :  and  confiscation  of  goods,  and  three  year's  imprison- 
ment to  the  master  and  all  the  mariners.  And  the  statute 
4  Geo.  I.e.  11,  amended  and  further  enforced  by  IS  Geo. 
♦IT.  c  21,  and  19  Geo.  II.  c.  34,  makes  it  transportation  for  [♦ISS] 
sevea  years,  if  the  penalties  be  not  paid  (1). 

(a)  Mir.  c.  1,  5  8. 


(1)  By  5  Geo.  IV.  c.  47,  §  2,  all  certain  duty, 
acts  and  parts  of  acts  prohibiting  the         By    57    Geo.    III.  c.   88,  fullor*s 

exportation  of  wool  are  repealed,  and  earth,  fulling  clay,  and  tobacco-pipe 

persons  are  now  at  full  liberty  to  ex-  clay,  may  be  carried  coastwise,  under 

port  this  commodity,  upon  paying  a  certain   restrictions   contained  in  S2 
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9.  smoRiinf,       2.  Smuggling,  or  the  offence  of  imparting  goods  without 
some  dream .     paying  t^  duties  imposed  thereon  by  the  laws  of  the  ctis- 

ttenCM  CftOitel :     .  1..  n*  '  11  ^ij 

toms  and  excise,  is  an  onence  generally  connected  and  car- 
ried on  hand  in  hand  with  the  former.  This  is  restrained  by 
a  great  variety  of  statutes,  which  inflict  pecuniary  penalties 
and  seizure  of  the  goods  for  clandestine  smuggling ;  and 
affix  the  guilt  of  felony,  with  transportation  for  seven  years, 
upon  more  open,  daring,  and  avowed  practices :  but  the  last' 
of  them,  19  Geo.  11.  c.  34,  is  for  this  purpose  instar  omnium; 
for  it  makes  all  forcible  acts  of  smuggling,  carried  on  in  defi- 
ance of  the  laws,  or  even  in  disguise  to  evade  them,  felony 
without  benefit  of  clergy :  enacting,  that  if  three  or  more  per- 
sons shall  assemble,  with  fire  arms  or  other  offensive  wea- 
pons, to  assist  in  the  illegal  exportation  or  importation  of 
goods,  or  in  rescuing  the  same  after  seizure,  or  in  rescuing 
offenders  in  custody  for  such  o£&nces ;  or  shall  pass  with 
such  goods  in  disguise ;  or  shall  wound,  shoot  at,  or  assault, 
any  officers  of  the  revenue  when  in  the  execution  of  their 
duty ;  such  persons  shall  be  felons  without  the  benefit  of 
clergy  {2).     As  to  that  branch  of  the  statute,  which  required 


Geo.  IIL  c.  SO,  upon  goods  prohibited 
to  be  exported. 

By  4  Geo.  IV.  c.  69,  §  24,  all  pro- 
hibitions against  the  exportation  of 
tobacco-pipe  clay  are  removed,  and  the 
same  is  thereby  declared  free. 

(2)  The  statute  now  in  force  upon 
this  sulgect  is  the  3  &  4  W.  4,  c.  53, 
by  sect  1,  of  which  all  prior  existing 
statutes  relating  to  the  same  subject 
are  consolidated  into  one  act. 

By  sect.  8,  in  case  any  vessel  or  boat 
liable  to  seisure  or  examination  under 
any  act  or  law  for  the  prevention  of 
smuggling,  shall  not  bring  to  on  being 
required  so  to  do,  on  being  chased  by 
any  vessel  or  boat  in  his  Majesty's 
navy,  having  the  proper  pendant  and 
ensign  of  his  m^esty*s  ships  hoisted, 
or  by  any  vessel  or  boat  duly  employed 
for  the  prevention  of  smuggling,  hav- 
ing  a  proper  pendant  and  ensign  hoist- 
ed, it  shall  be  lawful  for  the  captain, 
master,  or  other  person  having  the 
charge  or  command  of  such  vessel  or 


boat  in  his  Majesty's  navy,  or  employ- 
ed as  aforesaid,  (first  causing  a  gun  to 
be  fired  as  a  signal),  to  fire  at  or  into 
such  vessel  or  boat;  and  such  of|>tain» 
master,  or  other  person  acting  in  kit- 
aid  or  assistance,  or  by  his  directka^ 
shall  be  and  he  is  hereby  iadnmifie^ 
and  discharged  from  any  ipdictwwat, 
penalty,  action,  or  other  prooawBngJog* 
so  doing. 

It  has  been  held,  with  re£erence  to  a 
similar  enactment  in  a  former  statute^ 
56  Geo.  III.  St.  2,  c.  104,  f  8,  that  if 
a  Custom-house  "vessel  chase  a  smm* 
gler,  and  fire  into  her,  without  hoistjbag 
such  a  pendant  and  ensign  as  the  Uw 
requires,  the  returning  the  fire  b  not 
malicious;  Rex  y.  ReynoUMt  R.  &  R. 
C.  C.  465. 

By  sect.  53,  no  person  shall,  afte;r 
sunset  and  before  sunrise,  between. 
21st  September  and  1st  April,  or  After 
the  hour  of  eight  in  the  eyenii^a  and 
before  the  hour  of  six  in  the  morninigi 
at  any  other  time  in  the  year,  make,  or 
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any  perAoiif  ehaif^  upon  oath  aa  a  smuggler,  under  pain  of 
death,  to  aurrender  himself  upon  proclamation,  it  seems  to  be 


1&5 


ildornatt  m  makhig,  anysi^pud  in 
or  OB  baud  or  from  any  vessel  or  boat, 
or  on  or  from  any  part  of  tke  coast  or 
shore  of  the  united  kingdom,  or  within 
six  milea  of  any  part  of  soch  coasts  or 
tharea,  kft  tlie  porpoae  of  giving  any 
noliee  lii  any  peraon  on  board  any 
sfoiagliiig  TosseL  or  boat,  wbether  any 
person  so  on  board  of  such  vessel  or 
boat  be  or  be  not  within  distance  to 
noliee  any  saeh  signal ;  andifanyper- 
siB,  eontrary  to  the  true  intent  and 
mraning  of  this  act,  make  or  cause  to 
be  made,  or  aid  or  assist  in  making, 
any  such  ngnal,  such  person  so  offends 
ing  ahnll  be  guilty  of  a  misdemeanor ; 
and  H  aball  be  lawful  for  any  person 
to  stop,  arrest,  and  detain  the  person 
or  persons  who  shall  so  offmd,  and  to 
carry  and  convey  such  person  or  per- 
sons so  offiniding  before  any  one  or 
nsore  of  his  M^esty*s  justices  of  the 
peace  residing  near  the  place  where 
sadi  oflenee  shall  be  committed,  who, 
if  be  sees  cause,  shall  commit  the 
oflender  to  the  next  county  g^aol,  there 
to  remain  until  the  next  court  of  oyer 
atai-  taiuiiaM,  great  session,  or  gaol 
dMveryv  or  until  such  person  or  per- 
sliaii'riiiiiH  be  delivered  by  due  course 
olltfr;  and  it  shall  not  be  necessary 
to  prater  on  any  indictment  or  infbnmu 
tion  that  any  vessel  or  boat  was  ac- 
taaHy  en  th^  coast ;  and  the  offender 
or  oA^nden,  being  duly  convicted 
tbereol^  i3iaU;  by  order  of  the  court, 
Iwfoie  whom  such  offender  or  offen- 
diH' shall  be  convicted,  either  forfeit 
and  pay  die  penalty  or  forfeiture  of 
lOOL,  or,  at  the  discretion  of  such 
court,  be  sentenced  or  committed  to 
the  common  gaol  or  house  of  correc- 
tion^ there  ta  be  kept  to  hard  labour, 
Ibr  any  term  not  exceeding  one  year. 
-  Bjr  sect  54^  in-  case  any  person  be 
cftUgei  wKh  or*  indicted  for  having 
■Mi  «r't!«tted  tor  He  made,  or  been 
aUing  br  asrilfing  in  making,  any  such 


signal  as  aforesaid,  the  burthen  of  proof 
that  such  signal  so  charged  as  having 
been  made  with  intent,  and  for  the  pur- 
pose of  giving  such  notice  as  aforesaid, 
was  not  made  with  such  intent,  and  for 
such  purpose,  shall  be  upon  the  defen- 
dant against  whom  such  charge  is  made 
or  such  indictment  is  found. 

By  sect  55,  it  shall  be  lawfol  for 
any  person  whatsoever  to  prevent  any 
signal  being  made  as  aforesaid,  and  to 
enter  and  go  into  and  upon  any  lands 
for  that  purpose,  without  being  liable 
or  sul^ect  to  any  indictment,  suit,  or 
action  for  the  same. 

An  indictment  for  this  offimee 
charged  it  to  have  been  committed  on 
the  9th  March,  but  did  not  state  it  to 
have  been  committed  between  the  Slst 
September  and  the  1st  April ;  but  the 
day  was  proved  as  laid,  and  the  objec- 
tion was  held  no  ground  for  arresting 
the  judgment ;  Rex  v.  Brown,  M.  &  M. 
N.  P.  C.  168. 

All  that  it  is  necessary  to  prove  in 
support  of  an  indictment  for  this 
oflfence  is,  that  the  defendant  made  a 
signal  by  lighting  a  fire  or  odierwise, 
or  was  present  aiding  or  assisting  in 
so  doing  on  the  sea-shore,  &c.  as  stated 
in  the  indictment,  h  need  not  be 
proved  that  any  smuggling  vessel  was 
in  foct  within  sight,  or  actually  on  the 
coast,  at  the  time ;  and  it  is  for  the  de- 
fendant to  prove,  if  he  can,  that  l^e 
fire,  &c.  was  not  lighted  with  the  in- 
tent  charged  in  the  indictment ;  Arcbb. 
Cr.  PI.  46d,  469.  The  quarter  ses- 
sions  have  cognitance  of  this  oflenee ; 
Rexy,Coek,4  M.  &  8.  71. 

By  sect.  5S,  if  any  persons  to  the 
number  of  three  or  more,  armed  with 
fire-arms  or  other  oflEensive  weapons, 
shall,  within  the  united  kingdom,  or 
within  the  limitv  of  any  port,  harbour, 
or  creek  thereof,  be  assembled  in  order 
to  be  aiding  or  assisting  in  the  illegal 
landing,  running,  or  caring  away  of 
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expired ;  as  the  subsequent  statutes  (6),  which  continue  the 
original  act  to  the  present  time,  do  in  terms  continue  only  so 

(b)  Stat  26  Goo.  I.  c.a2;  92  Geo.  II.  c.  18;  4  Geo.  III.  c.  12. 


tny  prohibited  goods,  or  any  goods 
liable  to  any  duties  which  have  not 
been  paid  or  secured,  or  in  rescuing  or 
taking  away  any  such  goods  as  afore- 
said, after  seizure,  from  the  officer  of  the 
customs  or  other  officer  authorized  to 
seize  the  same,  or  from  any  person  or 
persons  employed  by  them  or  assisting 
them,  or  from  the  place  where  the 
same  shall  have  been  lodged  by  them, 
or  in  rescuing  any  person  who  shall 
have  been  ^>prehended  for  any  of  the 
offences  made  felony  by  this  or  any  act 
relating  to  the  customs,  or  in  the  pre- 
venting the  apprehension  of  any  per- 
son who  shall  have  been  guilty  of  such 
offence,  or  in  case  any  persons  to  the 
number  of  three  or  more,  so  armed  as 
aforesaid,  shall,  within  the  united  king- 
dom, or  within  the  limits  of  any  port, 
harbour,  or  creek  thereof,  be  so  aiding 
or  assisting,  every  person  so  offending, 
and  every  person  aiding,  abetting,  or 
assisting  therein,  shall,  being  thereof 
convicted,  be  adjudged  guilty  of  felony, 
and  suffer  death  as  a  felon. 

Three  persons  at  the  least,  must  be 
present  to  constitute  the  offence  of 
assembling  armed  for  the  purpose  of 
running,  or  assisting  to  run,  uncus- 
tomed goods. 

It  is  not  necessary  that  all  should  be 
armed;  if  some  are  armed,  with  the 
knowledge  of  the  others,  and  those 
others  are  present  aiding  and  assisting, 
it  will  be  sufficient ;  Rex  v.  Smith,  R. 
8c  R.  C.  C.  368.  But  the  fact  that 
some  of  the  party  are  armed  must  be 
known  to  those  who  are  unarmed,  or 
the  latter  cannot  be  convicted  ;  Rex  v. 
Southern^  Id.  444.  These  cases  were 
decided  upon  the  repealed  Poaching 
Act,  57  Geo.  III.  c.  90;  but  they 
seem  safe  guides  for  the  construction  of 
the  statute  now  referred  to. 

A  variance  between  the  indictment 


and  evidence,  as  to  the  kind  of  annSf 
does  not  seem  material ;  if  it  is  proved 
that  the  parties  were  armed  either  with 
**  fire-arms,**  or  such  other  *<  offensive 
weapons**  as  are  within  the  meamng 
of  the  statute,  it  would  seem  to  be  suf- 
ficient ;  Archb.  Cr.  PL  460,  470.  Not 
only  guns,  pistols,  daggers,  and  other 
instruments  of  war,  but  also  bludgeons, 
clubs,  and  other  things  commonly  uiad 
as  weapons,  are  within  the  meaning  of 
the  Act;  Rex  v.  CotanSy  I  Leach,d42» 
343  n.  See  Rex  v.  Hutchinwu,  1 
Leach,  342.  But  a  common  whip  has 
been  held  not  to  be  an  offensive  wea- 
pon; Rex  v.  Fleuher,  2  Str.  1166; 
and  bats,  which  are  long  poles  used  by 
smugglers  to  carry  tubs,  have  been  also 
held  not  to  be  offensive  weapons  within 
the  meaning  of  the  repealed  statute 
6  Geo.  IV.  c.  106,  §  56;  Rex  y. 
Noakes,  5  C.  &  P.  306.  And  so,  even 
of  a  hatchet,  if  caught  iq>  suddenly  and 
accidentally,  in  the  heat  of  an  affray ; 
Rex  V.  Rose,  1  Leach,  342  n. 

To  bring  a  case  within  the  statuter 
it  must  appear  that  the  parties  had  de- 
liberately assembled  for  the  purpose 
charged  in  the  indictment;  bat  that 
purpose  may  be  proved,  either  ex- 
pressly, by  the  evidence  of  an  accom- 
plice, or  the  like ;  or  impliedly,  by  evi- 
dence of  circumstances  from  which  the 
jury  may  fairly  presume  it ;  Archb.  Cr. 
PI.  470. 

Reasonable  proof  must  be  given  tiiat 
the  goods  were  uncustomed ;  bat  cir- 
cumstantial e\'idence,  firom  which  A» 
jury  may  fairly  presume  it,  will  be 
sufficient;  Rex  v.  SlieUey,  1  Leaeh, 
340  n. 

By  sect.  60,  if  any  person,  bring  in 
company  with  more  than  four  other 
persons,  be  found  with  any  goods  liable 
to  forfeiture  under  this  or  any  other 
Act  relating  to  the  revenue  of  Customs 
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much  of  the  said  act  as  relates  to  the  punishment  of  the  offen- 
dersy  and  not  to  the  extraordinary  method  of  apprehending 
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Qt  Excise,  or  in  eomiMny  with  me  other 
pefBOQ  within  five  mU«8  of  the  sea- 
oout,  or  of  any  navigable  river  leading 
tiberefrom,  with  such  goods,  and  carry- 
ing ofliennre  arms  or  weapons,  or  dis- 
gnised  in  any  way,  every  such  person 
dull  be  adjudged  guilty  of  felony,  and 
diall,  oo  conviction  of  such  oflRsnce,  be 
imsported  as  a  felon  for  the  space  of 


The  evidence  necessary  to  support 
SB  indietment  upon  this  section  may  be 
suficiently  collected  from  the  remarks 
shove  made  upon  sect.  56,  and  from  the 
mrds  of  this  section  itself;  it  does  not 
seem  very  dear,  upon  the  latter  branch 
of  this  section,  whether  both  persons 
must  be  armed  or  disguised,  or  not; 
Ardib.  Or.  PL  472. 

By  sect.  50,  if  any  person  shall  mali- 
doady  shoot  at  any  vessel  or  boat  be- 
kngfaig  to  his  Mijesty*s  navy,  or  in  the 
sarviee  of  tiie  Revenue,  within  one 
handled  leagues  of  any  part  of  the 
eoaat  of  the  united  kingdom,  or  shall 
Balieioiisly  shoot  at,  maim,  or  danger- 
oosly  wound  any  officer  of  the  army, 
navy,  or  marines,  being  duly  employed 
for  the  prevention  of  smuggling,  and 
OB  inn  pay,  or  any  officer  of  Customs 
or  Excise,  or  any  person  acting  in  his 
tad  or  assistance,  or  duly  employed  for 
the  prevention  of  smuggling,  in  the 
doe  execution  of  his  office  or  duty, 
every  person  so  offending,  and  every 
person  aiding,  abetting,  or  assisting 
tiierein,  shall,  being  lawfully  convicted, 
be  adjudged  guilty  of  felony,  and  suffer 
death  asafelon. 

The  riioodng  at  the  vessel,  and  the 
shooting  at  or  wounding  the  officer, 
most  appear  to  have  been  vilj'ui,  and 
will  then  be  presumed  to  have  been 
wmlieUmtj  until  the  contrary  is  shewn. 
We  have  seen,  thai  if  a  Custom-house 
fSMol  ftres  upon  a  smuggling  vessel, 
wiAoat  having  such  a  pendant  and 
flying  at  the  taw  requires,  the 
VOL.   IV, 


returning  the  fire  is  not  malicious; 
Rex  V.  Reynoldi,  R.  &  R.  C.  C.  465, 
It  must  be  shewn  that  the  vessel  wu  at 
the  time  belonging  to  his  Majesty's 
navy,  or  employed  in  the  service  of  the 
Revenue;  which,  it  seems,  may  be 
done  by  parol  evidence;  Arcbb.  Cr. 
PI.  471 ;  and  that  she  was  within  one 
hundred  leagues  of  some  part  of  the 
coast  of  the  united  kingdom,  and  that 
the  officer  was  at  the  time  in  the  army, 
navy,  or  marines,  on  full  pay,  and  em- 
ployed for  the  prevention  of  smug, 
gling.  He  must  also  be  shewn  to  be 
an  officer  of  the  Customs,  in  the  due 
exercise  of  his  office ;  but  evidence  of 
his  acting  as  such  will  be  sufficient, 
without  producing  his  commission  or 
appointment;  see  sects.  117  and  118 
of  the  statute. 

By  sect.  61,  if  any  person  shall  by 
force  or  violence,  assault,  resist,  oppose, 
molest,  hinder,  or  obstruct  any  officer 
of  the  army,  navy,  or  marines,  being 
duly  employed  for  the  prevention  of 
smuggling,  and  on  full  pay,  or  any 
officer  of  Customs  or  Excise,  or  other 
person  acting  in  his  or  their  ud  or  as- 
sistance, or  duly  employed  for  the  pre- 
vention of  smuggling,  in  the  due  exe- 
cution of  bis  or  their  office  or  duty, 
such  person,  being  thereof  convicted, 
shall  be  transported  for  seven  years,  or 
sentenced  to  be  imprisoned  and  kept  to 
hard  labour,  for  any  term  not  exceeding 
three  years. 

By  sect.  77,  offences  against  the  Act 
committed  upon  the  high  seas  shall,  for 
the  purpose  of  prosecution,  be  deemed 
and  taken  to  have  been  committed  at 
the  place  on  land  into  which  the  of- 
fender shall  be  brought,  or  in  which  he 
shall  be  found. 

By  sect.  117,  persons  employed  in 
the  prevention  of  smuggling,  shall  be 
deemed  and  taken  to  be  duly  em- 
ployed, without  proof  of  -their  appoint- 
ment. 
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s.  fraudulent 
bankraptcy,  fe- 
lony withont 
clernry; 

[♦156] 


or  causing  them  to  surrender;  and  for  offences  of  this  posi- 
tive species,  where  punishment,  though  necessary,  is  ren- 
dered so  by  the  laws  themselves,  which  by  imposing  high 
duties  on  commodities  increase  the  temptation  to  evade  them, 
we  cannot  surely  be  too  cautious  in  inflicting  the  penalty  of 
death  (c). 

3.  Another  offence  against  public  trade  is  fraudulent 
bankruptcy  J  which  was  sufficiently  spoken  of  in  a  former 
♦volume  (rf);  I  shall  therefore  here  barely  mention  the  several 
species  of  fraud  taken  notice  of  by  the  statute  law :  viz.  the 
bankrupt's  neglect  of  surrendering  himself  to  his  creditors ; 
his  non-conformity  to  the  directions  of  the  several  statutes ; 
his  concealing  or  embezzling  his  effects  to  the  value  of  20/L ; 
and  his  withholding  any  books  or  writings  with  intent  to  de- 
fraud his  creditors :  all  which  the  policy  of  our  commercial 
country  has  made  felony  without  benefit  of  clergy  {e)  (3). 


(c)  See  vol.  I.  p.  317  ;  Beccar.  ch. 


33. 


{d)  See  vol.  II.  p.  481,  482. 
(e)  Stat.  5  Geo.  II.  c.  30. 


By  sect.  118,  the  ccmmissioiis  of 
officers  in  the  army,  &c.  need  not  be 
produced  in  evidence  upon  any  trial ; 
and  such  officers  shall  be  competent 
witnesses,  although  they  may  be  en- 
titled to  a  reward  upon  conviction. 

And  by  sect.  122,  offisnces  against 
the  Act  may  be  tried  in  any  county. 

(3)  By  6  Geo.  IV.  c.  16,  which 
states  in  the  preamble,  that  it  is  expe- 
dient to  amend  the  laws  relating  to 
bankrupts,  and  to  simplify  the  language 
thereof,  and  to  consolidate  the  same  so 
amended  and  simplified,  in  one  Act, 
and  to  make  other  provisions  respect- 
ing bankrupts,  all  laws  relating  to 
bankrupts  are  repealed,  and  all  former 
provisions  are  reduced  into  this  one 
Act.  The  diffisrent  frauds  taken  notice 
of  do  not  materially  vary  from  those 
mentioned  in  the  text. 

By  sect.  36,  a  bankrupt  refusing  to 
be  sworn,  or  answer,  or  not  fully  an- 
swering, or  to  sign  his  examination, 
may  be  committed.  A  warrant  of 
commitment  for  not  signing  the  exa- 
mination, need  not  set  out  the  examin- 
ation.    The  conclusion  of  such  war- 


rant,  committing  a  bankrupt  "  until  he 
shall  full  answers  make  to  the  satisfac- 
tion of  the  commissioners,  and  sign  and 
subscribe  his  examination,**  is  informal, 
but  not  defective  in  substance ;  In  rt 
Leakf  3  Y.  &  J.  46.  As  to  commit- 
ment of  witnesses  by  the  conunissioiiers, 
see  pot<,  284,  n.  (10)  at  the  end. 

By  sect.  99,  it  is  enacted,  that  the 
bankrupt  or  other  person  swearing 
falsely  before  the  commissioners  shall 
be  guilty  of  peijury,  and  suffer  the 
pains  and  penalties  in  force  against 
that  offence. 

By  sect.  112,  any  bankrupt  neglect- 
ing to  surrender  and  submit  himself  to 
be  examined ;  or  refusing  to  make  dis- 
covery of  his  estate  and  effects ;  or  de- 
clining to  deliver  up  his  goods,  books, 
and  writings ;  or  concealing  or  embez- 
zling any  part  of  his  effects,  to  the 
value  of  lOL  with  intent  to  defraud  his 
creditors,  shall  be  guilty  of  felony,  and 
be  liable  to  transportation  for  life,  or 
not  less  than  seven  years,  or  to  impri- 
sonment  for  any  term  not  exceecUng 
seven  years,  as  the  court  before  whom 
he  is  comictodmay  aiiyudge.    It  being 


PUBLIC    TRADE. 


15(} 


And  indeed  it  is  allowed  by  such  as  are  the  most  averse  to 
the  infliction  of  capital  punishment,  that  the  offence  of  frau- 
dulent bankruptcy,  being  an  atrocious  species  of  the  crimen 
falii,  ought  to  be  put  upon  a  level  with  those  of  forgery  and 
fdsifying  the  coin  (/).  And,  even  without  actual  fraud,  if 
the  bankrupt  cannot  make  it  appear  that  he  is  disabled  from 
paying  his  debts  by  some  casual  loss,  he  shall  by  the  statute 
91  Jac*  I.  c.  19,  be  set  on  the  pillory  for  two  hours,  with 
one  of  his  ears  nailed  to  the  same,  and  cut  off  (4).  To  this 
head  we  may  also  subjoin,  that  by  statute  32  Geo.  II.  c.  28, 
it  is  felony  punishable  by  transportation  for  seven  years,  if  a 
prisoner,  charged  in  execution  for  any  debt  under  lOOJL,  neg- 
lects or  refuses  on  demand  to  discover  and  deliver  up  his 
eflfects  for  the  benefit  of  his  creditors  (5).  And  these  are  the 
only  felonious  offences  against  public  trade ;  the  residue  being 
mere  misdemesnors :  as 

4*  Usury,  which  is  an  unlawful  contract  upon  the  loan  of  J;^J5^*"' 
money,  to  receive  the  same  again  with  exorbitant  increase. 
Of  this  also  we  had  occasion  to  discourse  at  large  in  a  former 
volume  (g).  We  there  observed  that  by  statute  37  Hen. 
VIIL  c.  9,  the  rate  of  interest  was  fixed  at  10/.  per  cent 
per  annum f  which  the  statute  13  Eliz.  c.  8,  confirms :  and 
ordains,  that  all  brokers  shall  be  guilty  of  a  pngmunire  that 
transact  any  contracts  for  more,  and  the  securities  themselves 
shall  be  void.  The  statute  21  Jac.  I.  c.  17,  reduced  interest 
to  eight  per  cent. ;  and,  it  having  been  lowered  in  1650, 
dating  the  usurpation,  to  six  per  cent.y  the  same  reduction 
was  re-enacted  after  the  restoration  by  statute  \2  Car.  II. 
c.  13,  and  lastly,  the  statute  \2  Ann.  st.  2,  c.  16,  has  re- 
duced it  to  five  per  cent  (6).     Wherefore  not  only  all  conr 


«* 


(/)  Beocar.  ch.  34. 


(jS)  See  vol.  II.  p.  455,  &c. 


of  te  ewgnee  of  the  crime  of  embezzle- 
ment hj  a  banknipt,  that  the  property 
embealed  is  of  the  value  limited  by 
the  atatnte,  namely,  10/. ;  an  indict- 
ment under  tUs  statute  could  not,  it  is 
presumed,  be  supported,  unless  it  spe« 
dleally  enumerated  the  articles  em- 
baalad,  and  put  a  distinct  value  upon 
•MhiiidividnaUy;  see  R«r  y.  Forsyth; 
R.  ft  B.  C.  C.  S74. 


(4)  Repealed;  see  the  preceding 
note. 

(5)  By  the  33  Geo.  III.  c.  5,  the 
debt  is  enlarged  to  3002. — Cu. 

(6)  The  principal  statute  now  in 
force  concerning  usury,  is  the  12  Ann. 
Stat.  2,  c.  16,  though  the  other  statutes 
mentioned  in  the  text  are  not  in  ox-' 
press  terms  repealed. 
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5.  CheatinfT,  a 
misdemeanor ; 


tracts  for  taking  more  are  in  themselves  totally  void,  but  also 
the  lender  shall  forfeit  treble  the  ♦money  borrowed.  Also 
if  any  scrivener  or  broker  takes  more  than  five  shillings  per 
cent,  procuration-money,  or  more  than  twelve  pence  for 
making  a  bond,  he  shall  forfeit  ^0/.,  with  costs,  and  shall 
sufier  imprisonment  for  half  a  year.  And  by  statute  17  Geo. 
III.  c.  26,  to  take  more  than  ten  shillings  per  cent,  for  pro- 
curing any  money  to  be  advanced  on  any  life-annuity,  is  made 
an  indictable  misdemesnor,  and  punishable  with  fine  and  im- 
prisonment :  as  is  also  the  offence  of  procuring  or  soliciting 
any  infant  to  grant  any  life-annuity ;  or  to  promise,  or  other- 
wise engage,  to  ratify  it  when  he  comes  of  age  (7). 

5.  Cheating  is  another  ofience,  more  immediately  against 
public  trade;  as  that  cannot  be  carried  on  without  a  punc- 
tilious regard  to  common  honesty,  and  faith  between  man  and 
man.  Hither  therefore  may  be  referred  that  prodigious  mul- 
titude of  statutes,  which  are  made  to  restrain  and  punish  de- 
ceits in  particular  trades,  and  which  are  enumerated  by  Haw- 
kins and  Burn,  but  are  chiefly  of  use  among  the  traders  them- 
selves. The  offence  also  of  breaking  the  assize  of  bread,  or 
the  rules  laid  down  by  law,  and  particularly  by  statutes  31 
Geo.  II.  c.  29;  3  Geo.  III.  c.  11,  and  13  Geo.  III.  c.  62, 
for  ascertaining  its  price  in  every  given  quantity,  is  reducible 
to  this  head  of  cheating  (8) ;  as  is  likewise  in  a  peculiar 
manner  the  offence  of  selling  hy  fahe  weights  and  measures; 
the  standard  of  which  fell  under  our  consideration  in  a  former 
volume  {h)  (9)  (10).     The  punishment  of  bakers,  breaking  the 


(/i)  See  vol.  L  p.  274. 


(7)  By  53  Geo.  III.  e.  141,  this  Act 
is  repealed  as  to  annuities  granted  since 
the  14th  July,  18ia  Similar  provi. 
sions  are  however  re-enacted  in  the 
new  statute.  An  indictment  will  lie 
against  a  broker,  under  the  17  Geo. 
IIL  c.  26,  §  7,  for  taking  more  than 
the  brokerage  limited  by  that  Act; 
JUi  V.  GilUiam,^  T.  R.  265. 

(8)  As  to  baking  bread  in  London, 
or  within  ten  miles  of  the  Royal  Ex- 
change, see  3  Geo.  IV.  c.  106. 

As  to  baking  bread  where  an  assize 
is  set,  and  where  no  assize  is  set,  and 


as  to  standard  wheaten  bread,  see  seve- 
ral statutes,  too  long  even  for  abridg- 
ment here,  set  out  in  1  Chitty*s  Bum. 
tit.  Bread,  404,  et  seq. 

(9)  Two  acts  have  been  lately  passed 
for  the  prevention  of  false  weights  and 
balances  ;  viz.  the  35  Geo.  III.  c.  102, 
and  the  37  Geo.  IIL  c.  143.  The  lat- 
ter  materially  alters  the  former. 

By  these  it  is  enacted,  that  the  jus- 
tices at  the  petty  sessions  may  appoint 
one  person  or  more  to  examine  the 
weights  and  balances  within  their  dis- 
trict.    These  inspectors  shall  be  sworn 
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assize,  was  anciently  to  stand  in  the  pillory,  by  statute  51 
Hen.  III.  St.  6,  and  for  brewers,  by  the  same  act,  to  stand  in 


to  tlie  fehlilul  discharge  of  their  office ; 
and,  as  often  as  the  justices  shall  di- 
rect, shall  enter  into  any  shop,  mill, 
boose,  stall,  or  other  premises  of  any 
person  who  shall  sell  by  retail  and 
weight,  to  search  for  and  examine  his 
weights  and  balances,  and  shall  seize 
those  which  are  not  according  to  the 
standard  in  the  Exchequer,  and  bring 
them  before  the  justices  at  their  petty 
sessions;  and  the  offender  being  there 
oomricted  shall  forfeit  not  less  than  5s. 
nor  more  than  2Qi.,  at  the  discretion  of 
the  justices,  together  with  costs,  to  be 
levied  by  distress.  The  false  weights 
and  balances  are  to  be  broken,  and  the 
materials  sold.  And  whoever  obstructs 
the  inspectors  in  the  execution  of  their 
duty,  or  shall  refuse  to  produce  his 
we^ts  and  balances  to  them,  shall 
forfint  from  5t.  to  40f . 

The  inhabitants  of  any  parish,  town- 
shqH  or  ^lace,  may  at  a  restry  meeting 
nominate  any  substantial  householder 
or  householders,  who,  if  approved  of 
by  the  justices,  shall  be  the  inspectors 
within  that  parish,  township,  or  place ; 
bat  such  nomination  cannot  be  made 
till  die  inhabitants  have  procured 
standard  weights  to  be  paid  for  out  of 
their  poor-rates.  The  justices  at  the 
quarter  sessions  shall  fix  the  allowance 
of  the  inspectors  to  be  paid  out  of  the 
coonty  rate. 

And  they  shall  also  order  to  be  pur- 
chased out  of  the  county  rate  standard 
weights,  to  be  deposited  with  proper 
persons  and  in  convenient  places, 
which  shall  be  produced  to  any  per- 
fon  paying  a  reasonable  sum  for  pro- 
ducing the  same. 

Prosecutions  must  commence  within 
one  month  after  the  offence — Ch. 

(10)  But  now  see  5  Geo.  IV.  c.  74, 
(amended  by  6  Geo.  IV.  c.  12,)  by 
wfaidi  many  ancient  statutes  upon  this 
sidgect  arc  either  wholly  or  partly  re- 
peded,  and  a  uniformity  of  weights  and 


measures  is  established.  The  new  Act, 
however,  leaves  unrepealed  the  85 
Geo.  IIL  c.  102,  and  37  Geo.  III. 
c.  143,  relating  to  weights ;  the  36  (^. 
III.  c.  86,  relating  to  butter;  the  55 
Geo.  III.  c.  43,  relating  to  measures; 
and  the  3  Geo.  IV.  c.  77,  §  21,  relat- 
ing  to  the  size  of  brewers*  casks. 

With  reference  to  former  statutes  on 
this  subject,  the  following  decisions 
may  be  cited,  as  not  wholly  inapplica- 
ble to  the  present  law.  It  is  illegal  to 
sell  com  by  any  other  measure  than 
the  Winchester  bushel ;  Rex  v.  Major, 
4  T.  R.  750.  The  buyer  of  com  by 
any  other  than  the  Winchester  mea- 
sure, is  subject  to  the  penalty  of  40s., 
in  addition  to  the  value  of  the  com  so 
bought,  by  22  &  23  C.  IL  c.  12;  Rex 
V.  Arnold,  5  T.  R.  355.  A  contract 
for  the  sale  of  com  by  the  hobbett,  is 
in  contravention  of  the  provisions  of  22 
&  23  C.  II.  c.  12,  and  an  action  will 
not  lie  for  the  breach  of  it ;  Ty$on  v. 
Thoma$,  I  M*Clel.  &  Y.  119.  But, 
after  the  1st  of  January,  1826,  a  sale 
may  be  effected  by  any  local  weight  or 
measure,  if  the  ratio  of  such  weight  or 
measure  to  the  standard  weight  or 
measure,  be  specified  in  terms;  Id. 
128.  A  contract  described  as  having 
been  made  for  a  certain  number  of 
bushels  of  com  must  be  considered  as 
a  contract  for  that  number  of  statute 
bushels;  HoekitiY,  Cooke,  4T.  R.  314; 
I  Chit.  28  (a).  A  custom  that  every 
pound  of  butter  sold  in  a  particular 
market  town  shall  weigh  eighteen 
oimces,  is  bad ;  Noble  v.  Durell,  3  T. 
R.  171.  The  37  Geo.  IIL  c.  143, 
§  1,  by  which  the  justices  at  their  re- 
spective petty  sessions  within  the  divi- 
sions, districts,  and  other  places  of  the 
several  counties  of  England,  are  au- 
thorized to  appoint  examiners  of 
weights  and  balances,  extends  only  to 
such  divisions,  &c.  as  were  known  and 
recognised  at  the  time  when  the  Act 
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the  tumbrel  or  dungcart  (t) :  which,  as  we  learn  from  Dooms- 
day hooky  was  the  punishment  for  knavish  brewers  in  the  city 
of  Chester  so  early  as  the  reign  of  Edward  the  confessor. 
**  Malum  cerevisiam  faciens,  in  cathedra  ponebatur  ster- 
coris  (j)."  But  now  the  general  punishment  for  all  frauds 
[*158]  *of  this  kind,  if  indicted,  as  they  may  be,  at  common  law,  is 
by  fine  and  imprisonment ;  though  the  easier  and  more  usual 
way  is  by  levying  on  a  summary  conviction,  by  distress  and 
sale,  the  forfeitures  imposed  by  the  several  acts  of  parlia- 
ment. Lastly,  any  deceitful  practice,  in  cozening  another  by 
artful  means,  whether  in  matters  of  trade,  or  otherwise,  as  by 
playing  with  false  dice,  or  the  like,  is  punishable  with  fine, 
imprisonment,  and  pillory  {k).  And  by  the  statutes  33  Hen. 
VIII.  c.  1,  and  30  Geo.  II.  c.  24,  if  any  man  defrauds 
another  of  any  valuable  chattels  by  colour  of  any  false  to- 
ken, counterfeit  letter,  or  false  pretence,  or  pawns  or  disposes 
of  another's  goods  without  the  consent  of  the  owner,  he  shall 
•ufier  such  punishment  by  imprisonment,  fine,  (pillory,)  trans- 


(t)  3  Inst.  219. 

O)  Seld.  tit.  of  hon.b.  2,  c.  5,  §  a 


(fc)  1  Hawk.  P.  C.  188. 


IHUsed;     and    such    an    appointment 
made  at  a  petty  sessions,  by  two  jus- 
tices, for  a  district  which  they  had, 
without  the  consent  of  the  other  ma^ 
gistrates,  recently  created,  was  held 
illegal ;  l?ex  v.  Justicet  of  Devon,  1  B. 
&  A.  588.     Where  the  reddendum  in 
a  renewed  hospital  lease  was  so  many 
quarters  of  com,  it  was  held  that  it 
must  be  taken  to  mean  legal  quarters, 
reckoning  the  bushel  at  eight  gallons, 
though  the  old  leases,  before  the  22  & 
28  C.  II.    c.  12,  contained  the   same 
reddendum;   and  though,  till   lately, 
the  lessees  paid  by  composition,  reck- 
oning  the  bushel  at  nine  gallons ;  St, 
Crots  Hogpital  v.  Howard  de  WtUden, 
6  T.  R.  388.     There  is  one  case  bear- 
ing  upon  the  new  statute ;    in  Watts  v. 
Friend,  Kent  Summer  Assizes,  1828, 
before   Lord  Tenterden,  an  action  of 
assumpsit  for    not    delivering   turnip 
seed,  there  was  a  verbal  contract  for 
the  sale  of  the  seed  while  the  turnips 
were  g^wing.    The  sale  was  by  the 


strike,  and  by  the  Winchester  measure. 
The  parties  knew  that  the   imperial 
standard  was  the  legal  measure.     Lord 
Tenterden    said,    that   parties    must, 
since  the  new  Act,  virtually  contract  to 
sell  by  the  Imperial  measure,  and,  if 
not,  they  must  state  the  terms  of  their 
bargain  in  the  very  words  of  their  con- 
tract, or  the  object  of  the  statute  would 
be  defeated.       And  his  lordship  re- 
served the  point,  whether  the  plaintiff 
could  recover  upon  the   verbal  con- 
tract;   Ed.  MSS.      And  afterwards, 
upon  the  case  coming  before  the  fuU 
court  of  King's  Bench,  they  seemed  to 
be  of  opinion  that  since  the  passing  of 
the  5  Geo.  IV.  c.  74,  an  agreement  to 
sell  by  the  Winchester  bushel,  not  con- 
taining any  declaration  of  the  propor- 
tion which  that  measure  bears  to  the 
Imperial  bushel,  was  void;    Watts  v. 
Friend,  10  B.  &  C.  446.     See  gene- 
rally on  this  subgect,  2  Chit.  Com.  Law, 
168  to   179;     3    Harrison's    Digest, 
2178-9. 
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direct  (II)  (12). 
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(11)  In  an  indictment  for  this  of. 
fenoe,  the  false  pretences  must  be  per- 
ticolarlj  stated  and  ^ledfied ;  R$x  ▼. 
irofon,  2  T.  R.  561. 

if  two  or  more  act  in  concert  in  ob- 
tanmig  money  or  goods  by  a  false  pre- 
tence, they  may  all  be  joined  in  the 
tame  indictment,  and  may  be  aU  con- 
victed; Hex  V.  Young,  3  T.  R.  98. 

A  false  assertion  or  aflfirmation,  with- 
out an  artful  device  or  contrivance,  will 
not  amount  to  a  false  pretence;  and 
therefore  it  has  been  determined  that  it 
is  not  a  false  pretence  within  the  sta- 
tute to  purchase  goods,  and  to  give  a 
hill  for  them,  drawn  upon  a  banker, 
with  whom  the  drawer  hu  no  effects ; 
iUxT.  Lara,  6T.  R.  565. 

It  has  been  held  to  be  a  false  pre- 
tence  within  the  statute  that  the  de- 
fendant had  made  a  bet  upon  a  race  to 
be  run  upon  a  future  day,  by  which 
false  representation  he  obtained  a  sum 
of  numey  from  the  prosecutor  to  let 
him  have  a  share  of  the  wager  ;  Ilex  v. 
Young,  8  T.  R.  82B. 

Also  a  pretence  by  a  man,  that  he 
employed  by  a  nobleman  to  carry 
to  Ireland,  and  that  he  had  been 
detained  by  contrary  winds,  till  his  mo- 
ney was  gone ;  Ibid. 

So  where  a  man  pays  a  number  of 
workmen  and  receives  from  a  clerk 
what  is  due  to  them,  if  he  represents 
that  more  is  due  to  them  than  is  actu- 
ally so,  he  may  be  indicted  for  obtain- 
ing tiie  difference  imder  a  false  pre- 
tence; TTitc/iWricas^,  East,  P.  C.  830. 
— Ch. 

(12)  By  52  Geo.  III.  c.  63,  these 
provisions  were  extended  to  bonds,  bills 
of  exchange,  bank  notes,  securities,  or 
orders  for  the  payment  of  money,  and 
to  the  transfer  of  goods,  or  any  valu- 
able article  whatsoever :  and  now,  by 
7  fit  8  Geo.  IV.  c.  29,  §  53,  reciting, 
"  that  a  failure  of  justice  fr^uently 
arises  from  the  subtle  distinction  be- 


tween^ larceny  and  fraud,**  it  is,  "  for 
remedy  thereof,**  enacted,  "  that  if  any 
person  shall,  by  any  false  pretence,  ob- 
tain from  any  other  person  any  chattel, 
money,  or  other  valuable  security,  with 
intent  to  cheat  or  defraud  any  person 
of  the  same,  every  such  offender  shall 
be  guilty  of  a  misdemeanor,  and,  being 
convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  trans- 
ported for  seven  years,  or  to  suffer  fine, 
or  imprisonment,  or  both,  as  the  court 
shall  award ;  provided,  that  if  upon  the 
trial  of  any  person  indicted  for  such 
misdemeanor,  it  shall  be  proved  that 
he  obtained  the  property  in  question  in 
any  such  manner  as  to  amount  in  law 
to  larceny,  he  shall  not,  by  reason 
thereof,  be  entitled  to  be  acquitted  of 
such  misdemeanor ;  and  no  such  indict- 
ment shall  be  removable  by  certiorari ; 
and  no  person  tried  for  such  misdemea- 
nor sh(dl  be  liable  to  be  afterwards 
prosecuted  for  larceny  upon  the  same 
facts.**  In  an  indictment  under  this 
statute,  according  to  the  rules  of  con- 
struction applicable  to  former  statutes 
on  this  subject,  which  seem  equally 
applicable  to  this,  the  pretences  must 
be  set  forth,  and  must  be  negatived  by 
special  averments ;  2  T.  R.  581 ;  2  M. 
&  S.  379.  The  whole  of  the  pretence 
charged  need  not,  however,  be  proved ; 
proof  of  part  of  the  pretence,  and  that 
the  property  was  obtained  thereby,  is 
sufficient;  Rexy.  Hill,  R.  &  R.  C.  C. 
1 90.  Obtaining  goods  by  fraudulently 
giving  in  payment  a  check  upon  a 
banker  with  whom  the  party  keeps  no 
cash,  and  which  he  knows  will  not  be 
paid,  has  been  held  an  indictable 
offence,  and  would,  it  seems,  be  such 
within  this  statute;  Rex  v.  Jach$on, 
3  Camp.  370.  The  language  of  the 
30  Geo.  II.  c.  24,  made  the  offence  of 
obtaining  money  upon  false  pretences 
consist  in  the  actually  obtaining  the 
money,   and  not  in  using  a  false  pre- 
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7.  refrratine,  a 
III  isdeiueanor ; 


miSeSS^//  *  6.  The  offence  oi forestalling  the  market  is  also  an  offence 
against  public  trade.  This,  which,  as  well  as  the  two  fol- 
lowing, is  also  an  offence  at  common  law  (/),  was  described 
by  statute  5  and  6  Edw.  VI.  c.  14,  to  be  the  buying  or  con- 
tracting for  any  merchandize  or  victual  coming  in  the  way  to 
market ;  or  dissuading  persons  from  bringing  their  goods  or 
provisions  there ;  or  persuading  them  to  enhance  the  price, 
when  there  :  any  of  which  practices  make  the  market  dearer 
to  the  fair  trader. 

7.  Regrating  was  described  by  the  same  statute  to  be  the 
buying  of  corn,  or  other  dead  victual,  in  any  market,  and 
selling  it  again  in  the  same  market,  or  within  four  miles 
of  the  place.  For  this  also  enhances  the  price  of  the  pro- 
visions, as  every  successive  seller  must  have  a  successive 
profit. 

8.  Engrossing  was  also  described  to  be  the  getting  into 
one's  possession,^  or  buying  up,  large  quantities  of  corn  or 
other  dead  victuals,  with  intent  to  sell  them  again  (13).  This 
must  of  course  be  injurious  to  the  public,  by  putting  it  in  the 
power  of  one  or  two  rich  men  to  raise  the  price  of  provisions 
at  their  own  discretion.  And  so  the  total  engrossing  of  any 
other  commodity,  with  intent  to  sell  it  at  an  unreasonable 
*price,  is  an  offence  indictable  and  finable  at  the  common 
law  (m).  And  the  general  penalty  for  these  three  offences  by 
the  common  law,  for  all  the  statutes  concerning  them  were 
repealed  by  IS  Geo.  III.  c.  71,  is,  as  in  other  minute  mis- 
demesnors,  discretionary  fine  and  imprisonment  {n).     Among 


8.  engrouing,  a 
misdemeanor ; 


[♦159] 


(/)  1  Hawk.  P.  C.  284. 
(m)  Cro.  Car.  232. 


(n)  1  Hawk.  P.  C.  235. 


tence  for  the  purpose  of  obtaining  the 
money;  it  has  been  held,  therefore, 
that,  in  an  indictment  on  that  statute, 
the  venue  must  be  laid  in  the  county 
where  the  money  is  obtained,  and  not 
in  the  county  where  the  false  pretence 
is  used ;  Rex  ▼.  Buttery ,  cited  in  Pear- 
son  V.  WGowran,  5  D.  &  R.  616; 
3  B.  &  C.  700,  per  Abbott,  C.  J. 
Where  the  fraud  practised  is  properly 
the  ground  for  a  civil  action,  an  indict- 
ment for  obtaining  money  by  false  pre- 
tences cannot  be  supported;    lUs  v. 


CodHnglon,  1  C.  &  P.  661.  See  fur- 
ther upon  this  subject,  2  East,  P.  C. 
678,  818,  819,  829, 830;  6  T.  R.  565; 
R.  &  R.  C.  C.  81, 127, 817, 504. 

(13)  Com  may  be  purchased  for  the 
purpose  of  storing  it  in  granaries,  and 
re-sale,  by  31  Geo.  III.  c.  30 ;  and 
assaults,  with  intent  to  obstruct  the 
buying  or  selling  of  grain,  pr  the  free 
passage  thereof,  are  by  9  Geo.  IV.  c. 
81,  §  26,  punishable  summarily  before 
two  magistrates,  by  imprisonment  and 
hard  labour. 
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the  Romans  these  offences  and  other  mal-practices  to  raise 
the  price  of  provisions,  were  punished  by  a  pecuniary 
mulct  (14).  "Pcena  viginti  aureorum  statuitur  advenus 
eum^  qui  contra  annonam  fecerit,  societatemve  coierit  quo 
annona  cariorjiat  (p)  (15)." 

9.  Monopolies  are  much  the  same  offence  in  other  branches  »  monopoly,  a 
of  trade,  that  engrossing  is  m  provisions:  being  a  licence  or  except  by 
privilege  allowed  by  the  king  for  the  sole  buying  and  selling, 
making,  working,  or  using  of  any  thing  whatsoever;  whereby 
the  subject  in  general  is  restrdned  from  that  liberty  of  ma- 
nu&cturing  or  trading  which  he  had  before  (p).  These  had 
been  carried  to  an  enormous  height  during  the  reign  of  queen 
Elizabeth ;  and  were  heavily  complained  of  by  Sir  Edward 
Coka  (j),  in  the  beginning  of  the  reign  of  king  James  the 
first ;  but  were  in  great  measure  remedied  by  statute  21  Jac. 
I.  c.  3,  which  declares  such  monopolies  to  be  contrary  to  law 
and  void ;  except  as  to  patents,  not  exceeding  the  grant  of 
fourteen  years,  to  the  authors  of  new  inventions  (16) ;  and 
except  also  patents  concerning  printing,  saltpetre,  gunpow- 
der, great  ordnance,  and  shot ;  and  monopolists  are  punished 
with  the  forfeiture  of  treble  damages  and  double  costs,  to 
those  whom  they  attempt  to  disturb;  and  if  they  procure 
any  action,  brought  against  them  for  these  damages,  to  be 
stayed  by  any  extrajudicial  order,  other  than  of  the  court 
wherein  it  is  brought,  they  incur  the  penalties  of  a  pnemu- 
nire.  Combinations  also  among  victuallers  or  artificers,  to 
raise  the  price  of  provisions  (17),  or  any  commodities,  or  the 
rate  of  labour  (18)  (19),  are  in  many  cases  severely  punished 


(o)  Ff.  48, 12,  2. 

(p)  1  Hawk.  P.  C.  231. 


(9)  3  Inst  181. 


(14)  As  to  offences  which  come  un- 
der the  three  last  heads,  see  the  case 
of  Rexw,  WaddingUm,  (which  was  fully 
discussed  at  the  bar,  and  maturely 
considered  by  the  bench,)  1  East,  143, 
145 ;  see  also  8  M.  &  S.  67,  as  to  con- 
spiring  to  raise  the  public  funds  with 
intent  to  injure  purchasers,  which  is  an 
indictable  offence. 

(15)  **  A  penalty  of  twenty  pieces 
of  gold  is  imposed  upon  him  who  pre- 
vents the  supply  of  provisions,  or  per- 
suades other  persons  to  raise  the  price 
of  provisions.** 


(16)  See  vol.  II.  c.  26,  on  this  sub- 
ject. 

(17)  An  information  will  be  granted 
for  a  combination  to  fix  the  price  of 
salt ;  Rex  v.  Norrii,  2  Ld.  Ken.  300. 

(18)  These  combinations  are  con- 
spiracies  by  the  common  law,  and  are 
punishable  as  misdemeanors  at  the 
discretion  of  the  court;  see  ante,  p. 
137,  n.  (33). 

The  most  common  combination  is 
that  of  journeymen  manufactivers  to 
obtain  an  advance  of  wages. 

Any  one  workman    may  refuse  to 
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[♦160] 


by  particular  statutes ;  and,  in  general,  by  statute  2  and  3 
Edw.  VI.  c.  15,  with  the  forfeiture  of  10/.  or  twenty  days' 
imprisonment,  with  an  allowance  of  only  bread  and  water,  for 
the  first  oflFence ;  20/.  or  the  pillory,  for  the  second ;  and 
♦40/.  for  the  third,  or  else  the  pillory,  loss  of  one  ear,  and 
perpetual  infamy.  In  the  same  manner,  by  a  constitution  of 
the  emperor  Zeno  (r),  all  monopolies  and  combinations  to 
keep  up  the  price  of  merchandize,  provisions,  or  workman- 
ship, were  prohibited,  upon  pain  of  forfeiture  of  goods  and 
perpetual  banishment, 
exerdainra       10,  To  exorcisc  a  trade  in  any  town,  without  having  pre- 

lenothavlnff     .  ^.       /  /\    •     i      i     j 

viously  served  as  an  apprentice  lor  seven  years  (*),  is  looked 
upon  to  be  detrimental  to  public  trade,  upon  the  supposed 
want  of  sufficient  skill  in  the  trader ;  and  therefore  is  pu- 
nished by  statute  5  Eliz.  c.  4,  vrith  the  forfeiture  of  forty 
shillings  by  the  month  (20). 


10. 

trade 

senred  mniq;»- 
prentic«8hip»  a 
misdemMuior; 


(r)  Cod.  4,  59,  1. 


(0  See  vol.  I.  p.  427. 


work  till  he  is  paid  the  price  he  pleases 
to  fix  upon  his  own  labour ;  but,  if  two 
or  more  enter  into  an  engagement  of 
this  kind,  such  associations  being  so 
faijurious  to  the  interests  of  the  public, 
they  are  guilty  of  a  conspiracy,  and 
may  be  prosecuted  by  an  indictment  or 
an  information.  But  combinations 
amongst  workmen  had  become  so  fre- 
quent that  it  was  thought  expedient  to 
repress  them  by  a  speedier  process, 
and  therefore  the  40  Geo.  III.  c.  106 
enacted,  that  every  person  combining 
with  others  to  advance  their  wages,  or 
decrease  the  quantity  of  work,  or  any 
way  to  affect  or  control  those  who  car- 
ried on  any  manufacture  or  trade  in 
the  conduct  and  management  thereof, 
may  be  convicted  before  one  justice  of 
the  peace,  and  may  be  committed  to 
the  common  gaol,  for  any  time  not  ex- 
ceeding three  calendar  months,  or  be 
kept  to  hard  labour  in  the  House  of 

Correction  for  two  months Ch. 

C19)  By  the  6  Geo.  IV.  c.  129, 
§  1,  all  Acts  relative  to  combinations 
of  workmen,  or  masters,  as  to  wages, 
tnne  of  working,  quantity  of  work,  &e. 


are  repealed.  By  sect.  2,  persons 
compelling  journeymen  to  leave  their 
employment,  or  to  return  work  unfi- 
nished, preventing  them  from  hiring 
themselves,  compelling  them  to  belong 
to  clubs,  &c.  or  to  pay  fines,  or  forcing 
manufacturers  to  alter  their  mode  of 
carrying  on  their  business,  are  punish- 
able with  imprisonment,  with  or  with- 
out hard  labour,  for  three  months.  The 
remaining  clauses  provide  for  the  mode 
of  conviction  of  offenders  before  jus- 
tices of  the  peace.  For  the  form  and 
requisites  of  convictions  for  these  of- 
fences under  former  Acts  of  parliament, 
see  Rex  v.  ^ieH^  6  East,  417 ;  Rex  v. 
Ridgway,  1  D.  &  R.  123;  5  B.  &  A. 
527;  Paley  on  Convictions^  2d  Ed. 
by  Dowling,  99  et  seq.  By  9  Geo.  IV. 
c.  di,  §  25,  assaults  in  pursuance  of 
any  conspiracy  to  raise  the  rate  of 
wages,  and  sect.  26,  assaults  upon  ccr- 
tain  workmen  to  prevent  them  fnm 
working  at  their  trades,  are  punish- 
able with  imprisonment  and  hard  la- 
bour. 

(20)  The  54  Geo.  III.  c.  96,  §  1, 
repeals  so  muck,of  the  5  EHz.  c.  4,  in 
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11.  Lastly,  to  prevent  the  destruction  of  our  home  manu-  ^,512?^'*^* 
ftcUires,  by  transporting  and  seducing  our  artists  to  settle  SjJJJ**;5Ji5e.* 
abroad,  it  is  provided  by  statute  5  Geo.  I.  c.  27,  that  such  as  J^®*^*^!, 
so  entice  or  seduce  them  shall  be  fined  100/.  and  be  impri- ^'^  ™*«»^«^- 
soned  three  months  ;  and  for  the  second  offence  shall  be  fined 
at  discretion,  and  be  imprisoned  a  year :  and  the  artificers,  so 
going  into  foreign  countries,  and  not  returning  within  six 
months  after  warning  given  them  by  the  British  ambassador 
where  they  reside,  shall  be*'deemed  aliens,  and  forfeit  all  their 
lands  and  goods,  and  shall  be  incapable  of  any  legacy  or  gift. 
By  statute  ^  Geo.  II.  c.  13,  the  seducers  incur,  for  the  first 
ofience,  a  forfeiture  of  500/.  for  each  artificer  contracted  with 
to  be  sent  abroad,  and  imprisonment  for  twelve  months ;  and 
for  the  second,  1000/.  and  are  liable  to  two  years*  imprison- 
ment :  and  by  the  same  statute,  connected  with  14  Geo.  III. 
c.  71,  if  any  person  exports  any  tools  or  utensils  used  in  the 
silk,  linen,  cotton,  or  woollen  manufactures,  excepting  wool- 
cards  to  North  America  (t),  he  forfeits  the  same  and  200L  and 
the  captain  of  the  ship,  having  knowledge  thereof,  100/. ;  and, 
if  any  captain  of  a  king's  ship,  or  officer  of  the  customs,  know- 
ingly sufiers  such  exportation,  he  forfeits  100/.  and  his  em- 
ployment ;  and  is  for  ever  made  incapable  of  bearing  any  pub- 
lic office  :  and  every  person  collecting  such  tools  or  utensils, 
in  order  to  export  the  same;  shall  on  conviction  at  the  assizes 
forfeit  such  tools  and  also  2001.  (21). 

(0  Stat.  15  Geo.  III.  c.  5. 


providM  that  penons  shall  not  exercise 
any  art  or  manual  occupation,  except 
they  had  served  an  apprenticeship  of 
•even  jrears.  Sect.  2  renders  valid 
eertain  indentures  of  apprenticeship 
irhich  would  have  heen  void  hy  certain 
provisions  in  the  old  Act,  and  repeals 
the  part  of  the  Act  containing  such 
pioviiions.  Sect.  8  provides  that  jus- 
tices may  determine  complaints  re- 
specting apprenticeships  as  heretofore. 
And  sect.  4  provides,  that  the  customs 


of  London  concerning  apprentices  are 
not  to  he  affected.  For  the  decisions 
upon  the  5  Eliz.  c.  4,  respecting  the 
exercising  of  trades  by  unqualified  per- 
sons, see  1  Harrium'i  Digest,  820; 
3  Id.  2077. 

(21)  All  the  statutes  prohibiting  ar- 
tificers from  going  abroad  are  repealed 
by  5  Geo.  IV.  c  97 ;  so  that  artists 
may  now  settle  in  foreign  parts  without 
any  restrictions  or  liabilities. 
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CHAPTER  XIII. 

OF  OFFENCES  AGAINST  THE  PUBLIC  HEALTH, 
AND  THE  PUBLIC  POLICE  OR  ECONOMY. 


o«ten<^«««ijrt  The  fourth  species  of  offences,  more  especially  afiecting  the 
•re,  commonwealth,  are  such  as  are  against  the  public  health  of 

the  nation :  a  concern  of  the  highest  importance,  and  for  the 
preservation  of  which  there  are  in  many  countries  special  ma- 
gistrates or  curators  appointed. 
lA  tilSe  of**^*^  ^*  ^^^  ^''^^  of  these  offences  is  a  felony ;  but,  by  the  bles- 
SlSSe  a'fctoi  ^^"8  ^^  Providence  for  more  than  a  century  past,  incapable  of 
with,  and  with-  bcins  Committed  in  this  nation.  For  by  statute  1  Jac.  I.  c. 
31,  it  is  enacted,  that  if  any  person  infected  with  the  plague, 
or  dwelling  in  any  infected  house,  be  commanded  by  the 
mayor  or  constable,  or  other  head  officer  of  his  town  or  vill, 
to  keep  his  house,  and  shall  venture  to  disobey  it ;  he  may 
be  enforced,  by  the  watchmen  appointed  on  such  melancholy 
occasions,  to  obey  such  necessary  command :  and,  if  any 
hurt  ensue  by  such  enforcement,  the  watchmen  are  thereby 
indemnified.  And  further,  if  such  person  so  commanded  to 
confine  himself  goes  abroad,  and  converses  in  company,  if 
he  has  no  plague  sore  upon  him,  he  shall  be  punished  as  a 
vagabond  by  whipping,  and  be  bound  to  his  good  behaviour : 
but,  if  he  has  any  infectious  sore  upon  him,  uncured,  he  then 
shall  be  guilty  of  felony.  By  the  statute  26  Geo.  II.  c.  26, 
[*162]  explained  and  amended  by  29  Geo.  II.  c.  8,  the  *method  of 
performing  'quarantine,  or  forty  days'  probation,  by  ships 
coming  from  infected  coimtries,  is  put  in  a  much  more  re- 
gular and  effectual  order  than  formerly,  and  masters  of  ships 
coming  from  infected  places  and  disobeying  the  directions 
there  given,  or  having  the  plague  on  board  and  concealing 
it,  are  guilty  of  felony  without  benefit  of  clergy.  The  same 
penalty  also  attends  persons  escaping  from  the  lazarets,  or 
places  wherein  quarantine  is  to  be  performed  ;  and  officers 
and  watchmen    neglecting  their  duty ;    and    persons   con- 
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yeying    goods    or    letters    from   ships  performing    quaran- 
tine (1). 

2.  A  second^  but  much  inferior,  species  of  offence  against  wh^SSm^o- 
public  health  is  the  selling  of  unwholesome  provisions.  To  JemCTlnor"*** 
prevent  which  the  statute  51  Hen.  III.  st  6,  and  the  ordi- 
nance for  bakers,  c.  7,  prohibit  the  sale  of  corrupted  wine, 
contagious  or  unwholesome  flesh,  or  flesh  that  is  bought  of  a 
Jew ;  under  pain  of  amercement  for  the  first  offence,  pillory 
for  the  second,  fine  and  imprisonment  for  the  third,  and  ab- 
juration of  the  town  for  the  fourth.  And  by  the  statute  IS 
Car.  II.  c.  25,  §  11,  any  brewing  or  adulteration  of  wine  is 
punished  with  the  forfeiture  of  100/.  if  done  by  the  wholesale 
merchant ;  and  40/.  if  done  by  the  vintner  or  retail  trader. 
These  are  all  the  ofiences  which  may  properly  be  said  to 
respect  the  public  health  (2). 


(1)  By  6  Geo.  IV.  c.  78,  all  former 
■ctireUiting  to  qoarantine  are  repealed, 
and  other  prorisioiis  substitated,  esta- 
Wiiihing  certain  pecuniary  fines  for  the 
diffcfeui  ofiences  therein  set  forth : 
these  provisions  are  similar  to  those  set 
Inrtfa  in  former  statutes. 

By  $  21,  all  parties  guilty  of  desert- 
ing their  duty,  or  officers  permitting 
any  person,  or  goods,  to  leave  a  lazaret 
veswl*  or  giving  false  certificates,  are 
gnflty  of  felony.  By  §  25,  persons  al- 
tering or  forging  any  certificate,  or  pub- 
lishing any  false  certificate,  are  to  be 
deemed  guilty  of  felony. 

Sec.  t£  empowers  consuls  and  vice- 
coosnls  to  administer  oaths  in  cases  re- 
ipeeting  quarantine.  And  by  sec.  29, 
parties  making  false  oaths,  or  procuring 
others  to  do  so,  touching  quarantine, 
are  to  be  punished,  as  in  cases  of  per- 
jury or  subornation  of  perjury. 

The  repealed  statute  26  G.  II.  c.  6. 
$  1,  enacted,  that  persons  going  on 
board  ships  coming  from  infected  places 
should  obey  such  orders  as  the  king  in 
council  should  make,  without  annexing 
any  particular  punishment :  it  was  held, 
that  the  disobeying  such  an  order  was 
an  indictable  offeiice,  and  punishable  as 
a  nusdemeanor  at  common  law  ;  R$x 


v.  Harrit,  4  T.  R.  202.  And  see  2 
Leach,  549. 

A  person  may  be  indicted  for  unlaw- 
fully and  injuriously  carrying  a  chUd 
infected  with  the  small  pox  along  a 
public  highway,  in  which  persons  are 
passing,  and  near  to  the  habitations  of 
the  king's  subjects  ;  R«x  v.  VantandiUof 
4  M.  &  S.  7a 

It  is  an  indictable  offence  for  an  apo- 
thecary unlawfully  and  ii^juriously  to 
inoculate  children  with  the  small  pox, 
and,  while  they  are  sick  of  it,  unlaw- 
fully and  injuriously  to  cause  them  to 
be  carried  along  a  public  street ;  'Rtx 
v.  Burnett^  4  M.  &  S.  272. 

(2)  Selling  adulterated  wine,  or 
adulterating  it,  is  punishable  with  fine 
and  imprisonment,  by  1  W.  &  M.  st.  1, 
c.  24,  §  20.  So  themixing  alum  with 
bread  in  a  manner  to  render  it  unwhole- 
some is  an  indictable  offence ;  JUx 
V.  Dixon,  4  Camp,  12;  8  M.  &  S. 
11.  But  it  would  seem  that  an  indict- 
ment docs  not  lie  against  a  miller 
for  receiving  good  barley  to  grind 
at  his  mill,  and  delivering  a  mix- 
ture of  oat  and  barley  meal  different 
from  the  produce  of  the  barley,  and 
which  is  musty  and  unwholesome ;  Rex 
V.  Haifnet,  4  M.  &  S.  214. 
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Offences  against      V.  The  lost  species  of  offcnces  which  especially  affect  the 
are,  some  fao-    commonwealth  are  those  against  the  public  police  and  ecth- 
mifldemeuiora,    fiomy.     By  the  public  police  and  economy  I  mean  the  due 
regulation  and  domestic  order  of  the  kingdom  :  whereby  the 
individuals  of  the  state,  like  members   of  a  well-governed 
family,  are  boimd  to  conform  their  general  behaviour  to  the 
rules  of  propriety,  good  neighbourhood,  and  good  manners  ; 
and  to  be  decent,  industrious,  and  inoffensive  in  their  respec- 
tive stations.     This  head  of  offences  must  therefore  be  very 
miscellaneous,  as  it  comprises  all  such  crimes  as  especially 
affect  public  society,  and  are  not  comprehended  under  any  of 
the  four  preceding  species.     These  amount,  some  of  them 
to  felony,  and  others  to  misdemesnors  only.     Among  the 
former  are, 
[*163]  1.  The  offence  oi  clandestine  marriages  ;  for,  by  the  sta- 

te dimdoS^^  tute  26  Geo.  II.  c.  33;  1.  To  solemnize  marriage  in  any 
ria^  fetoi^M,  other  place  besides  a  church,  or  public  chapel  wherein  banns 
ci*^n^****^  have  been  usually  published,  except  by  licence  from  the 
archbishop  of  Canterbury ;  and,  2.  To  solemnize  marriage 
in  such  church  or  chapel  without  due  publication  of  banns, 
or  licence  obtained  from  a  proper  authority :  do  both  of  them 
not  only  render  the  marriage  void,  but  subject  the  person  so- 
lemnizing it  to  felony,  punished  by  transportation  for  four- 
teen years ;  as,  by  three  former  statutes  (a),  he  and  his  assist- 
ants were  subject  to  a  pecuniary  forfeiture  of  100/.  3.  To 
make  a  false  entry  in  a  marriage  register ;  to  alter  it  when 
made;  to  forge,  or  counterfeit,  such  entry,  or  a  marriage 
licence ;  to  cause  or  procure,  or  act  or  assist  in  such  forgery ; 
to  utter  the  same  as  true,  knowing  it  to  be  counterfeit ;  or 
to  destroy  or  procure  the  destruction  of  any  register,  in  order 
to  vacate  any  marriage,  or  subject  any  person  to  the  penalties 
of  this  act ;  all  these  offences,  knowingly  and  vnlfully  com- 
mitted, subject  the  party  to  the  guilt  of  felony  without  benefit 
of  clergy  (3). 

(a;  6  &  7  W.  HI.  c.  6;  7  &  8  W.  III.  c.  35;  10  Ann.  c.  19,  §  176. 


(3)  The  26  Geo.  IL  c.  33,  and  all  than  a  church  or  chapel,  or  without 

subsequent  acts  upon  this  subject,  are  banns  or  licence,  or  under  pretence  of 

repealed  by  4  Geo.  IV.  c.  76 ;  by  §  21  being  in  holy  onfers,  shall  be  transported 

of  which  it  iapro¥ided,  that  persona  so-  for  fourteen  years ;  by  §  22,  that  all 

lemnisin^  nuuriages  in  any  other  place  marriagei  solemniied  under  any  of  the 
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8.  Another  felonious  offence,  with  regard  to  this  holy  es- 1.  bigMny,  or 
te  of  matrimony,  is  what  some  have  corruptly  called  bigamy f  lony,  with  some 


tate 

which  properly  signifies  being  twice  married ;  but  is  more 
justly  denominated  polygamy,  or  having  a  plurality  of  wives 
at  once  (6).  Such  second  marriage,  living  the  former  bus* 
band  or  wife,  is  simply  void,  and  a  mere  nullity,  by  the 
^ecclesiastical  law  of  England :  and  yet  the  legislature  has 
thought  it  just  to  make  it  felony,  by  reason  of  its  being  so 
great  a  violation  of  the  public  economy  and  decency  of  a 
well-ordered  state.  For  polygamy  can  never  be  endured  un- 
der any  rational  civil  establishment,  whatever  specious  rea- 
sons may  be  urged  for  it  by  the  eastern  nations,  the  falla- 
ciousness of  which  has  been  fully  proved  by  many  sensible 
writers:  but  in  northern  countries  the  very  nature  of  the 
climate  seems  to  reclaim  against  it ;  it  never  having  obtained 
in  this  part  of  the  world,  even  from  the  time  of  our  German 
ancestors,  who,  as  Tacitus  informs  us  (c),  '^  prope  soli  bar- 


exceptions; 


(6)  S  Inst.  88u  Bigamy,  according 
to  the  canonists,  consisted  in  marrying 
two  virgins  successively,  one  after  the 
death  ci  the  other,  or  in  once  marrying 
a  widow.  Such  were  esteemed  inca- 
pable of  orders,  &c. ;  and  by  a  canon 
of  the  conncil  of  Lyons,  a.d.  1274, 
held  under  pope  Gregory  X.  were  omni 
friviUgiocUrieaU  nudatiet  coercxonifori 
jtciciaris  addicti,  (6  Decretal.  1.  12.) 
Tfaif  canon  was  adopted  and  explained 
m  England,  by  statute  4  Edw.  I.  st.  S, 
c.  5 ;   and  bigamy  thereupon  became 


no  uncommon  counterplea,  to  the 
claim  of  the  benefit  of  clergy.  (  M.  40 
Edw.  III.  42;  M.  11  Hen.  IV.  II, 
48;  M.  13  Hen.  IV.  6.  Staunf.  P. 
C.  134.)  The  cognizance  of  the  plea 
of  bigamy  was  declared,  by  statute  IB 
Edw.  IIL  St.  3,  c.  2,  to  belong  to  the 
court  christian,  like  that  of  bastardy. 
But  by  stet.  1  Edw.  VI.  c.  12,  §  16^ 
bigamy  was  declared  to  be  no  longer 
an  impediment  to  the  claim  of  clergy. 
SeeDalt.  21;  Dyer,  201. 
(c)  Demor.Germ.  18. 


drcnmstances  prohibited  by  the  prece- 
ding clause,  shall  be  null  and  void ; 
by  J  23,  that  where  marriages  are 
folemnized  between  parties  under 
age,  contrary  to  this  act,  by  false  oath 
or  fraud,  the  guilty  party  shall  forfeit 
all  property  accruing  from  the  mar- 
riage ;  and,  by  §  29,  that  persons  con- 
victed of  making,  or  causing  to  be 
made,  any  false  entry  in  any  register 
bookf  or  any  licence  relating  to  any 
marriage,  or  altering,  forging,  or  coun- 
terfeiting, or  assisting  in  altering,  &c., 
or  cansing  to  be  altered,  Ac,  any  such 


entry  or  licence,  or  destroying  or  causing 
to  be  destroyed  any  such  register  book, 
shall  be  transported  for  life.  A  cler- 
gyman celebrating  a  marriage  by  banns* 
without  making  the  inquiry  directed 
by  the  statute,  is  liable  to  ecclesiastical 
censure  at  least ;  perhaps  to  other  con- 
sequences; NichoUon  V.  Squire,  16 
Ves.  259. 

A  prohibition  was  granted  in  a  suit 
in  the  spiritual  court,  for  marrying 
without  banns  or  licence,  because  it  was 
a  matter  of  temporal  jurisdiction; 
Campbell  y.  Aldrich,  2  Wils.  79. 


[♦164] 
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barorum  singulis  uxoribus  contenti  sunt  (6).'*  It  is  therefore 
punished  by  the  laws  both  of  ancient  and  modem  Sweden 
with  death  {d).  And  with  us  in  England  it  is  enacted  by 
statute  1  Jac.  I.  c.  11,  that  if  any  person,  being  married,  do 
afterwards  marry  again,  the  former  husband  or  wife  being 
alive,  it  is  felony ;  but  within  the  benefit  of  clergy.  The 
first  wife  in  this  case  shall  not  be  admitted  as  a  witness 
against  her  husband,  because  she  is  the  true  wife ;  but  the 
second  may,  for  she  is  indeed  no  wife  at  all  {e) ;  and  so, 
vice  versd,  of  a  second  husband.  The  act  makes  an  excep- 
tion to  five  cases,  in  which  such  second  marriage,  though  in 
the  three  first  it  is  void,  is  yet  no  felony  (/).  1.  Where 
either  party  hath  been  continually  abroad  for  seven  years, 
whether  the  party  in  England  hath  notice  of  the  other's  being 
living  or  no.  2,  Where  either  of  the  parties  hath  been  ab- 
sent firom  the  other  seven  years  within  this  kingdom,  and  the 
remaining  party  hath  had  no  knowledge  of  the  other's  being 
alive  within  that  time.  3.  Where  there  is  a  divorce,  or  se- 
paration a  mensd  et  thoro,  by  sentence  in  the  ecclesiastical 
court  (7).  4.  Where  the  first  marriage  is  declared  absolutely 
void  by  any  such  sentence,  and  the  parties  loosed  a  vin- 
culo (8).  Or,  5.  Where  either  of  the  parties  was  under  the 
age  of  consent  at  the  time  of  the  first  marriage,  for  in  such 
case  the  first  marriage  was  voidable  by  the  disagreement  of 
either  party,  which  the  second  marriage  very  clearly 
amounts  to.  But  *if  at  the  age  of  consent  the  parties  had 
agreed  to  the  marriage,  which  completes  the  contract,  and  is 


(d)  Stiernh.  de  jure  Sueon.  L  3,  c.  2. 

(e)  1  HaL  P.  C.  €93, 


(f)  3  Inst.  89;  Kel.  27;    1    Hal 
P.  C.  694. 


(6)  "  Almost  the  only  race  of  bar- 
barians who  were  contented  with  one 
wife." 

(7)  But  if  a  person  marries  again 
under  the  three  first  exceptions,  though 
the  second  marriage  is  not  felony,  yet 
as  before  the  statute  it  is  null  and  void, 
and  the  parties  will  be  subject  to  the 
censures  and  punishment  of  the  Eccle> 
siastical  courts.— Ch. 

(8)  In  the  Duchess  of  Kingston*s 
case  the  judges  were  unanimously  of 
opinion,    **  That    a    sentence    in  the 


Spiritual  court  against  a  marriage  in  a 
suit  of  jactitation  of  marriage  is  not 
conclusiye  evidence,  so  as  to  stop  the 
counsel  for  the  crown  from  proving  the 
marriage  in  an  indictment  for  polygamy. 
And  admitting  such  sentence  to  be 
conclusive  upon  such  indictment,  the 
counsel  for  the  crown  maybe  admitted 
to  avoid  the  effect  of  such  sentence,  by 
proving  the  same  to  have  been  obtained 
by  fraud  or  collusion;**  11  Harg,  St, 
Tr,  262.— Ch. 
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indeed  the  real  marriage;  and  afterwards  one  of  them 
should  marry  again  ;  I  should  apprehend  that  such  second 
marriage  would  be  within  die  reason  and  penalties  of  the 
act  (9). 
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(9)  By  9  Geo.  IV.  c.  31,  §  22,  it  is 
CBActed,  *'  That  if  any  person  being 
married,  shall  marry  any  other  person 
dming  the  life  of  the  former  husband 
or  wife,  whether  the  second  marriage 
ihaU  hs?e  taken  place  in  England  or 
tUewkert^  every  such  offender,  and 
every  person  comiselling,  aiding,  or 
abetting  such  offender,  shall  be  guilty 
of  fieSony,  and  being  convicted  thereof, 
ilnll  be  liable  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or 
to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or  House 
ei  Correction,  for  any  term  not  exceed- 
ing two  years ;  and  any  such  offence 
may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  the  county 
where  tiie  offender  shall  be  apprehended, 
or  be  in  custody,  as  if  the  offence  had 
been  actually  committed  in  that  county : 
provided  always,  that  nothing  herein 
coDtained  shall  extend  to  any  second 
taaniage,  contracted  out  of  England  by 
any  other  than  a  subject  of  his  Majesty, 
or  to  any  person  marrying  a  second 
time,  whose  husband  or  wife  shall  have 
been  continually  absent  from  such  per- 
son for  the  space  of  seven  years  then 
last  past,  atid  shall  not  have  been  known 
by  Mtieh  perton  to  be  living  within  that 
time,  or  shall  extend  to  any  person  who 
at  the  time  of  such  second  marriage 
riuJl  have  been  divorced  from  the  bond 
of  the  first  marriage,  or  to  any  person 
whose  former  marriage  shall  have  been 
declared  void  by  the  sentence  of  any 
court  of  competent  jurisdiction." 

Three  important  improvements  in 
the  law  relating  to  bigamy  are  intro- 
duced by  this  enactment.  First,  the 
offence  is  now  punishable  wherever 
committed ;  formerly  it  was  not  punish- 
able at  all,  if  committed  out  of  the  ju- 
risdiction of  England.  Secondly,  the 
absence  of  one  party  for  seven  years 
abroad,  will  not  now  excuse  the  second 
VOL,  IV. 


marriage,  if  such  party  be  known  by  the 
other  party  to  have  been  alive  vrithin 
that  period;  formerly  the  mere  absence 
was  a  protection,  though  the  absent 
party  was  well  known  by  the  other  to 
be  living.  Thirdly,  a  divorce  a  vinculo 
alone  vrill  now  justify  the  second  mar- 
riage ;  formerly  a  divorce  a  mensd  §t 
thoro  was  held  sufficient.  1  East,  P. 
C.  466.  In  a  prosecution  for  bigamy 
it  has  been  said,  that  a  marriage  in  fact 
must  be  proved;  Morrii  v.  Miller,  4 
Burr.  2059 ;  but  see  Trueman^t  case,  1 
East,  P.  C.  470 ;  but  if  proved  by  a 
person  who  was  present,  it  does  not 
seem  necessary  to  prove  the  registry  or 
licence ;  Rex  v.  Alliton,  R.  &  R.  C. 
C.  109;  and  it  matters  not  that  the 
first  marriage  is  voidable,  by  reason  of 
affinity,  &c. ;  3  Inst.  88.  Parties  who 
are  within  age  at  the  time  of  the  first 
marriage,  subsequentiy  affirming  the 
union  by  their  consent,  will  be  liable  to 
be  punished  for  bigamy  if  they  break 
that  contract  and  marry  again;  1  East, 
P.  C.  468.  On  an  indictment  for 
bigamy,  where  the  first  marriage  is  in 
England,  it  is  not  a  valid  defence  to 
prove  a  divorce  a  vinculo  out  of  Eng- 
land before  the  second  marriage,  founded 
on  grounds  on  which  a  divorce  a  vin- 
culo could  not  be  obtained  in  England ; 
Rex  V.  Lolley,  R.  &  R.  C.  C.  287, 
cited  in  Tovey  v.  Lindtay,  1  Dow.  117. 
The  burthen  of  proving  the  first  mar- 
riage to  have  been  legal,  lies  upon  the 
prosecutor ;  Rex  v.  James,  R.  &  R.  C. 
C.  17;  Rexy.  Morton,  \d,  19;  7?«r  v. 
Butler,  id.  61 .  The  Act  extends  to  all 
dissenters  except  Jews  and  Quakers, 
Upon  the  subject  of  bigamy  generally, 
see  1  Hawk.  P.  C.  c.  32;  1  East,  P. 
C.  C..12;  1  Russell,  c.  23;  Butier*s 
Co.  Litt.  79,  b.  n.  I ;  3  Stark,  Ev. 
Polygamy.     1  Harrison's  Digest,  750, 

Bigamy. 
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roidSl^ornfarr  ^'  ^  third  spccies  of  fclony  against  the  good  order  and 
°^So*/ci°"^  economy  of  the  kingdom,  is  by  idle  soldiers  and  mariners 
wandering  about  the  realm,  or  persons  pretending  so  to  be, 
and  abusing  the  name  of  that  honourable  profession  {g). 
Such  a  one  not  having  a  testimonial  or  pass  from  a  justice  of 
the  peace,  limiting  the  time  of  his  passage  ;  or  exceeding  the 
time  limited  for  fourteen  days,  unless  he  falls  sick  ;  or  forging 
such  testimonial ;  is  by  statute  39  Eliz.  c.  17,  made  guilty  of 
felony  without  benefit  of  clergy.  This  sanguinary  law, 
though  in  practice  deservedly  antiquated,  still  remains  a  dis- 
grace to  our  statute-book :  yet  attended  with  this  mitigation, 
that  the  offender  may  be  delivered,  if  any  honest  freeholder 
or  other  person  of  substance  will  take  him  into  his  service, 
and  he  abides  in  the  same  for  one  year ;  unless  licensed  to 
depart  by  his  employer,  who  in  such  case  shall  forfeit  ten 
pounds  (10)  (11). 

4.  Outlandish  persons  calling  themselves  Egyptians^  or 
gypsies,  are  another  object  of  the  severity  of  some  of  our  un- 
repealed statutes.  These  are  a  strange  kind  of  common- 
itgUch!  a'^Sta.  wealth  among  themselves  of  wandering  impostors  and  jug- 
glers, who  were  first  taken  notice  of  in  Germany  about  the 
beginning  of  the  fifteenth  century,  and  have  since  spread 
themselves  all  over  Europe.  Munster  (A),  who  is  followed 
and  relied  upon  by  Spelman  (i)  and  other  writers,  fixes  the 
time  of  their  first  appearance  to  the  year  1417;  under  pass- 
ports, real  or  pretended,  from  the  emperor  Sigismund,  king 
of  Hungary.     And  pope  Pius  XL,  who  died  a.  d.  1464,  men- 


4.  remaining  in 
Eni^land  by 
Eg^yptiansor 
irypsies,  a  felo- 
ny without 


demeanor ; 


{g)  8  Inst  85. 
{h)  Cosmogr.  1.  3. 


(t)  Gloss.  193. 


(10)  In  the  Vagrant  Act,  the  17 
Geo.  II.  c.  5,  there  is  an  exception  in 
favour  of  soldiers  having  certificates 
from  their  officers,  or  the  secretary  at 
war;  and  also  in  favour  of  mariners 
having  a  testimonial  from  a  justice  of 
peace,  who  were  thus  licensed  to  beg. 
But  by  32  Geo.  IIL  c.  45,  such  certi- 
ficates and  testimonials  were  very  pro- 
perly declared  to  be  null  and  void,  and 
that  all  soldiers  and  mariners  who  should 
wander  abroad  and  beg,  should  be 
deemed  rogues  and  vagabonds  within 
the  meaning  of  the  Vagrant  Act. — Ch. 


(11)  This  Act  is  now  repealed  by 
52  Geo.  IIL  c.  31.  Soldiers,  sailors, 
and  mariners,  with  their  wives,  are  re- 
lieved against  the  penalties  of  the  dif- 
ferent Vagrant  AcU  by  43  Geo.  III. 
c.  61 ;  vide  Annual  Mutiny  Act,  and 
58  Geo.  III.  c.  92.  It  was  held  that 
a  common  soldi%r  could  not  be  a  vagrant 
under  the  repealed  statute  of  1 7  G.  2. 
Soldier's  cau,  1.  Wils.  331  ;  and  see 
Rexy.  PaUhett,  5  East,  388;  1  Smith, 
547 ;  and  Rex  v.  Brown,  8  T.  R. 
26. 


AND    PUBLIC   POLICE   OR    ECONOMY.  1 

tions  them  in  his  history  as  thieves  and  vagabonds,  then  wan- 
dering with  their  famiUes  over  Europe,  under  the  name  of 
Zigari ;  and  whom  he  supposes  to  have  migrated  from  the 
country  of  the  *Zigi,  which  nearly  answers  to  the  modem  [*166] 
Circassia.  In  the  compass  of  a  few  years  they  gained  such 
a  number  of  idle  proselytes,  who  imitated  their  language  and 
complexion,  and  betook  themselves  to  the  same  arts  of  chiro- 
mancy, begging,  and  pilfering,  that  they  became  troublesome 
and  even  formidable  to  most  of  the  states  of  Europe.  Hence 
they  were  expelled  from  France  in  the  year  1560,  and  from 
Spain  in  1591  (k).  And  the  government  in  England  took 
the  alarm  much  earlier;  for,  in  1530,  they  are  described  by 
statute  22  Hen.  VIII.  c.  10,  as  '^  outlandish  people,  calling 
themselves  Egyptians,  using  no  craft  nor  feat  of  merchandize, 
who  have  come  into  this  realm  and  gone  from  shire  to  shire 
and  place  to  place  in  great  company,  and  used  great,  subtle, 
and  crafty  means  to  deceive  the  people;  bearing  them  in 
hand,  that  they  by  palmestry  could  tell  men's  and  women's 
fortunes ;  and  so  many  times  by  craft  and  subtlety  have  de- 
ceived the  people  of  their  money,  and  also  have  conunitted 
many  heinous  felonies  and  robberies."  Wherefore  they  are 
directed  to  avoid  the  realm,  and  not  to  return  under  pain  of 
imprisonment,  and  forfeiture  of  their  goods  and  chattels :  and, 
upon  their  trials  for  any  felony  which  they  may  have  com- 
mitted, they  shall  not  be  entitled  to  a  jury  de  medietate  lin^ 
gtue.  And  afterwards,  it  is  enacted  by  statute  1  and  2  Ph. 
and  M.  c.  4  (12),  and  5  Eliz.  c.  20,  that  if  any  such  persons 
shall  be  imported  into  this  kingdom,  the  importer  shall  for- 
feit 40/.  And  if  the  Egyptians  themselves  remain  one  month 
in  this  kingdom ;  or  if  any  person,  being  fourteen  years  old, 
whether  natural-born  subject  or  stranger,  which  hath  been 
seen  or  found  in  the  fellowship  of  such  Egyptians,  or  which 
hath  disguised  him  or  herself  like  them,  shall  remain  in  the 
same  one  month,  at  one  or  several  times ;  it  is  felony  without 
benefit  of  clergy ;  and  Sir  Matthew  Hale  informs  us  (Q,  that 
at  one  Suffolk  assizes  no  less  than  thirteen  g}rpsies  were  exe- 

(Ji)  Dufresne,  Gloss.  L  200.  (0  1  Hal.  P.  C.  671. 


(12)  1  &  2  P.  &  M.  c.  4,  is  re-  nishment.  Such  parties  are  now  pu- 
pealed  by  the  1  Geo.  IV.  c.  110,  as  nishable  as  idle  and  disorderly  persons 
reliMs  to  the  infliction  of  capital  pu-     by  5  Geo.  IV.  e.  6S. 
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cuted  upon  these  statutes  a  few  years  before  the  restoration. 

[*167]      But,  to  the  honour  of  our  *national  humanity,  there  are  no 

instances  more  modern  than  this,  of  carrying  these  laws  mto 

practice. 

5.  common  nui-      5,  Xo  dcsccud  ucxt  to  offcnces,  whosc  punishmcut  is  short 

sances;  as,  ^  '  ^    * 

annoyanceain    of  death.     Commofi  fiutsances  are  a  species  of  offences  a£cainst 

hlgtawajTS,  Ac.,  ^  ^  ^ 

offcnjive trades,  the  public  Order  and  economical  regimen  of  the  state;  being 
Jo«»^lJott«ries.  either  the  doing  of  a  thing  to  the  annoyance  of  all  the  king's 
dropping,  com-  subjccts,  or  the  ucglccting  to  do  a  thing  which  the  common 
all  misdemea.'  good  requires  (m).  The  nature  of  common  nuisances,  and 
their  distinction  from  private  nuisances,  were  explained  in 
the  preceding  volume  (n) ;  when  we  considered  more  parti* 
cularly  the  nature  of  the  private  sort,  as  a  civil  injury  to  indi- 
viduals. I  shall  here  only  remind  the  student,  that  common 
nuisances  are  such  inconvenient  or  troublesome  offences,  as 
annoy  the  whole  community  in  general,  and  not  merely  some 
particular  person ;  and  therefore  are  indictable  only,  and  not 
actionable ;  as  it  would  be  unreasonable  to  multiply  suits,  by 
giving  every  man  a  separate  right  of  action,  for  what  damni- 
fies him  in  common  only  with  the  rest  of  his  fellow-subjects. 
Of  this  nature  are,  1.  Annoyances  in  highways,  bridges,  and 
public  rivers,  by  rendering  the  same  inconvenient  or  dan- 
gerous to  pass :  either  positively,  by  actual  obstructions  ;  or, 
negatively,  by  want  of  reparations.  For  both  of  these,  the 
person  so  obstructing,  or  such  individuals  as  are  bound  to  re- 
pair and  cleanse  them,  or,  in  default  of  these  last,  the  parish 
at  large,  may  be  indicted,  distrained  to  repair  and  amend 
them,  and  in  some  cases  fined.  And  a  presentment  thereof 
by  a  judge  of  assize,  &c.  or  a  justice  of  the  peace,  shall  be  in 
all  respects  equivalent  to  an  indictment  (o).  (13).  Where  there 
is  an  house  erected,  or  an  enclosure  made,  upon  any  part  of 
the  king's  demesnes,  or  of  an  highway,  or  common  street,  or 
public  water,  or  such  like  public  things,  it  is  properly  called 
a  purpresture  (p)  (14).    2.  All  those  kinds  of  nuisances,  such 

(m)  1  Hawk.  P.  C.  197.  (p)  Co.  Litt.  277,  from  the  French 

(n)  Vol.  III.  page  216.  pourpris,  an  enclosure, 

(o)  Sut.  7  Geo.  III.  c.  42. 


(18)  By  the  new  highway  act,  5&  6  (14)  By  7  &  8  Geo.  IV.  c.  30,  § 

W.  IV.  c.  50,  the  proceeding  by  present-  13,  pulling  down  any  public  bridge,  or 

ment  for  the  non-repair  of  highways  is  doing  any  injury  thereto,  with  intent 

abolished,  and  a  sommary  mode  of  pro-  to  obstruct  the  thoroughfare,  is  punish- 

ceeding  before  magistrates  substituted,  able  as  a  felony  with  transportation 
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as  ofiensive  trades  and  manufactures,  which  when  injurious 
to  a  private  man  are  actionable,  are,  when  detrimental  to  the 
public,  ^punishable  by  public  prosecution  and  subject  to  fine 
according  to  the  quantity  of  the  misdemesnor  ;  and  particu- 
larly the  keeping  of  hogs  in  any  city  or  market-town  is  in- 
dictable as  a  public  nuisance  (q)  (15).    3.  All  disorderly  inns 

(q)  Salk.  460. 
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for  life,  or  not  less  than  seven  years, 
or  in^priflODment  not  exceeding  four 
years,  and  one,  two,  or  three  public 
whippings  if  a  male  offender;  vide 
ante  144.  And  by  the  preceding  § 
12,  cutting  piles,  chalk,  or  other  ma- 
terials, fixed  in  the  ground  to  secure 
any  sea  bank  or  wall,  or  the  bank  of 
any  river,  canal,  or  marsh,  or  drawing 
up  any  floodgate  with  intent  to  commit 
mischief,  or  to  obstruct  the  navigation 
of  the  same,  is  punishable  with  trans- 
portation for  seven  years,  or  imprison- 
ment, not  exceeding  two  years,  with 
private  or  public  whipping  for  male 
offenders,  at  the  discretion  of  the 
court,  in  addition. 

(15)  An  indictment,  as  for  a  nui- 
sance, lies  for  placing  a  person  in  a 
footway  in  a  public  street  in  Loudon, 
to  deliver  out  printed  bills  of  the  de- 
fendant's occupation,  whereby  the  foot- 
way is  obstructed;  Rex  v.  Sarmon, 
I  Burr.  516.  So,  for  keeping  stage- 
coaches plying  in  the  public  streets  ; 
Rex  ▼.  Cross,  3  Camp.  224.  So,  for 
cutting  logs  of  timber  in  a  public 
street;  Rex  v.  Jones,  id.  290.  So,  for 
erecting  buildings  near  a  highway  and 
dwelling-houses,  and  there  making 
sfnrit  of  sulphur,  whereby  the  air  is 
poisoned;  Rex  y.  White,  1  Burr.  33S. 
So,  for  obstructing  one  side  of  a  high- 
way  by  means  of  waggons  loading  and 
unloading  for  several  hours  at  a  time ; 
Rex  V.  RusseU,  6  East,  427 ;  2  Smith, 
424.  So,  for  slaughtering  horses 
within  a  certain  distance  of  dwelling- 
houses;  Rex  V.  WatU,  2  C.  &  P.  486. 
So  for  conveying  the  refuse  of  gas  into 
a  public  river,  whereby  the  fish  are  de- 
stroyed ;  Rexir.  Medley,6C.  &  P.  292. 
So  for  exhibiting  effigies  at  the  windows 


of  a  house  in  a  public  street,  and  thereby 
attracting  a  crowd  to  look  at  them, 
which  causes  the  footway  to  be  ob- 
structed ;  Rex  V.  Carlile,  6  C.  &  P.  636. 
To  support  an  indictment  for  a  nui- 
sance, it  is  not  necessary  that  the 
smells  produced  by  it  should  be  inju- 
rious to  the  health,  it  is  sufficient  if 
they  are  offensive  to  the  senses ;  Rex 
V.  Neil,  2  C.  &  P.  485.  But  it  must 
appear  either  that  the  nuisance  is  de- 
structive to  the  general  health  of  the 
inhabitants,  or  that  it  renders  their 
dwellings  uncomfortable  or  untenant- 
able; Rexy.  Davey,  5  Esp.  217.  And 
an  indictment  will  not  lie  for  that 
which  is  a  nuisance  only  to  a  few  in- 
habitants of  a  particular  place ;  Rex  v. 
Lloyd,  4  Esp.  200.  Wliere  the  manu- 
facture had  been  carried  on  near  fifty 
years  in  the  neighbourhood,  the  de- 
fendant was  acquitted ;  Rex  v.  Neville, 
Peake,  03.  So  a  man  setting  up  a 
noxious  trade  in  a  neighbourhood 
where  such  trade  has  been  long  car- 
ried on,  is  not  indict^le,  unless  the 
noxious  vapour  is  greatly  increased  in 
his  manufacture ;  Id.  96.  And  if  a 
party  set  up  a  noxious  trade  remote 
from  houses  and  public  roads,  and  af- 
terwards new  houses  are  built,  and  new 
roads  constructed  near  it,  he  may 
continue  his  trade,  although  it  be  a 
nuisance  to  persons  inhabiting  those 
houses  and  frequenting  those  roads; 
Rex  v.  Cross,  2  C.  &  P.  48a  Steam- 
engines  may  be  indictable  as  nuisances. 
The  1  &  2  Geo.  IV.  c.  41,  after  recit- 
ing that  injury  is  sustained  from  the 
improper  construction,  as  well  as  from 
the  negligent  use  of  furnaces  employed 
in  the  working  of  engines  by  steam, 
and  that  every  such  nuisance  being  of 
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or  alehouseii  bawdy-houses,  gaming-houses,  sta^e-plays  unli- 
censed, booths  and  stages  for  rope-dancersy  mountebanks,  and 
the  Hke,  are  public  nuisances,  and  may  upon  indictment  be 
suppressed  and  fined  (r)  (16).  Inns,  in  particular,  being 
intended  for  the  lodging  and  receipt  of  travellers,  may  be  in- 
dicted, suppressed,  and  the  innkeepers  fined,  if  they  refuse 
to  entertain  a  traveller  without  a  very  sufficient  cause :  for 
thus  to  firustrate  the  end  of  their  institution  is  held  to  be  dis- 

(r)  1  Hawk.  P.  C.  196,  225. 


a  public  nature  is  abateable  by  indict- 
ment, enacts,  that  if  it  shall  appear  to 
the  court  by  which  judgment  ought  to 
be  pronounced,  in  case  of  conviction  in 
any  such  indictment,  that  the  grievance 
may  be  remedied  by  altering  the  con- 
struction of  the  furnace,  it  shall  be 
lawful  to  the  court,  without  the  con- 
sent of  the  prosecutor,  to  make  such 
order,  touching  the  premises,  as  shall 
be  by  the  said  court  thought  expedient 
for  preventing  the  nuisance  in  future, 
before  passing  final  sentence  upon  the 
defendant.  Proviso,  not  to  extend  to 
owners  of  furnaces  erected  solely  for 
working  mines.  The  court  may  award 
costs  to  the  prosecutor  to  be  paid  by 
the  party  convicted. 

(16)  See  anfe,  64  et  seq.  in  notis, 
on  these  subjects.  The  keeping  of 
bawdy-houses,  gaming-houses,  and  dis- 
orderly houses  of  all  descriptions,  to- 
gether with  the  unlawful  pastimes 
there  pursued,  has  been  from  time  to 
time  prohibited  by  various  Acts  of  par- 
liament, (see  them  collected  in  CoU 
tyer*i  Criminal  Statutes,  Nuisance, 
999,  et  seq. )  imposing  various  punish- 
ments and  penalties  upon  offenders : 
and,  by  the  3  Geo.  IV.  c.  114,  such 
offenders  are  punishable  by  sentence 
of  imprisonment  with  hard  labour,  for 
any  term  not  exceeding  the  term  for 
which  the  court  before  which  they  are 
convicted  may  now  imprison  for  such 
offences,  either  in  addition  to  or  in  lieu 
of  any  other  punishment  which  might 
have  been  inflicted  on  such  offenders 
by  any  law  in  force  before  the  passing 
•f  that  Act.     The  keeping  of  a  cockpit 


is  an  indictable  offence  at  common  law, 
(as  are  the  other  offences  above  men- 
tioned,) and  a  cockpit  has  been  held  to 
be  a  gaming  house  within  the  33  Hen. 
VIIL  c.  9,  §  11  ;  1  RusseU,  300. 
Bawdy-houses  and  gaming-houses  are 
clearly  nuisances  in  the  eye  of  the  law ; 

1  Russell,  2S9;  Rex  y.  Higginton,  2 
Burr.  1232;  Rex  v.  Rogier,  2  D.  &  R. 
431 ;  1  B.  &  C.  272.  Playhouses  are 
not  in  themselves  nuisances,  though  by 
neglect  or  mismanagement  they  may  be 
rendered  so;  1  Hawk.  P.  C.  c.  32, 
§  7.  But  by  10  Geo.  II.  c.  28,  all 
places  for  the  exhibition  of  stage  en- 
tertainments must  be  licensed ;  Rex  v. 
Handy,  6  T.  R.  286,  where  it  was 
held  that  tumbling  was  not  a  stage  en- 
tertainment within  that  Act,)  and,  by 
25  Geo.  II.  c.  36,  all  unlicensed  places 
kept  for  such  entertainments  are  to  be 
deemed  disorderly  houses.  A  house 
kept  for  the  purposes  of  private  danc- 
ing has  been  held  to  be  within  that 
Act;  Clarke  v.  Searle,  1  Esp.  25. 
Though  the  keeper  of  it  do  not  take 
money  at  the  door;  Archer  v.  Willingine, 
4  Esp.  186.  So  also  has  a  room  in 
which  musical  performances  were  re- 
gularly exhibited,  though  not  kept 
solely  for  that  purpose ;  Belli s  v.  Beal, 

2  Esp.  592.  But  a  room  kept  by  a 
dancing-master  for  the  use  of  his  scho- 
lars, and  to  which  persons  are  not  indis- 
criminately admitted,  is  not  within  the 
Act;  Beliis  v.  Burghall,  2  Esp.  722. 
Nor  does  the  occasional  use  of  a  room 
in  a  public-house  for  dancing  on  parti- 
cular festivals,  render  the  owner  liable 
toapenalty;  Shutty.  Lewis,5Esp,  128. 
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orderly  behaviour  («)•  Thus,  too,  the  hospitable  laws  of 
Norway  punish,  in  the  severest  degree,  such  innkeepers  as 
refuse  to  furnish  accommodations  at  a  just  and  reasonable 
price  (0*  4.  By  statute  10  and  11  W.  III.  c.  17,  all  lotteries 
are  declared  to  be  public  nuisances,  and  all  grants,  patents, 
or  licences  for  the  same  to  be  contrary  to  law.  But,  as  state- 
lotteries  have,  for  many  years  past,  been  found  a  ready  mode 
for  raising  the  supply,  an  act  was  made  19  Geo.  III.  c.  21, 
to  license  and  regulate  the  keepers  of  such  lottery-offices 
(17)  (18).  5.  The  makingsind  selling  otjireworks  and  squibs f 
or  throwing  them  about  in  any  street,  is,  on  account  of  the 
danger  that  may  ensue  to  any  thatched  or  timber  buildings, 
declared  to  be  a  common  nuisance,  by  statute  9  and  10  W. 
III.  c.  7,  and  therefore  is  punishable  by  fine  (19).  And  to 
this  head  we  may  refer,  though  not  declared  a  common  nui- 
sance, the  making,  keeping,  or  carriage,  of  too  large  a  quan- 
tity of  gunpowder  at  one  time,  or  in  one  place  or  vehicle ; 
which  is  prohibited  by  statute  12  Geo.  III.  c.  61,  under 
heavy  penalties  and  forfeiture  (20).     6.  Eavesdroppers,  or 
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(0  1  Hawk.  P.  C.  225. 


(t)  Stiemh.  de  jure  Sueon.  1.  2,  c.  9. 


(17)  State  lotteries  are  now  utterly 
aboluhed  by  statute  6  Geo.  IV. 

(18)  By  the  42  Geo.  III.  c.  1 19, 
all  lotteries  called  little  goes  are  de- 
clared to  be  public  nuisances,  and  if 
any  one  shall  keep  an  office  or  place  to 
ezerciae  or  expose  to  be  played  any 
tnch  lottery,  or  any  lottery  whatever 
not  authorized  by  parliament,  or  shall 
knowingly  suffer  it  to  be  exercised  or 
played  at  in  his  house,  he  shall  forfeit 
SOOl.f  and  be  deemed  a  rogue  and  a 
vagabond. 

And  if  any  person  shall  promise  to 
pay  any  money  or  goods  on  any  con- 
tingency relative  to  such  lottery,  or 
publish  any  proposal  respecting  it,  he 
shall  forfeit  100/. 

Justices  of  the  peace,  upon  com- 
plaint, may  empower  any  person  by 
day,  and  in  the  night  in  the  presence 
of  a  constable,  to  break  open  doors  and 
apprehend  such  offenders,  and  if  any 
one  shall  resist,  he  shall  be  deemed  a 
rogue  and  vagabond. — Ch. 


(19)  And  by  3  Geo.  IV.  c.  126, 
§  121,  if  any  person  or  persons  shall 
make,  or  assist  in  making,  any  fire  or 
fires  commonly  called  bonfires,  or  shall 
set  fire  to  or  wantonly  let  off,  or  throw, 
any  squib,  rocket,  serpent,  or  other  fire 
whatsoever,  within  80  feet  of  the  centre 
of  any  turnpike  road,  the  offender  shall 
forfeit  for  each  offence  40f.,  besides 
the  damages  occasioned  thereby. 

(20)  So  much  of  this  Act  as  pre- 
cludes parties  from  carrying  in  any 
land  or  water  carriage  any  other  lad- 
ing with  gunpowder,  is  repealed  by  54 
Geo.  III.  c.  152. 

It  would  seem,  that  if  persons  put 
on  board  a  ship  an  unknown  article  of  a 
combustible  and  dangerous  nature, 
without  gpiving  due  notice  of  its  con- 
tents, so  as  to  enable  the  master  to  use 
proper  precautions  in  the  stowing  of 
it,  they  are  guilty  of  a  misdemeanor ; 
Willianu  v.  East  India  Companii,  9 
East,  192,  201. 

Building  powder-mills,  or  keeping 
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such  as  listen  under  walls  or  windows  or  the  eaves  of  a 
house,  to  hearken  after  discourse,  and  thereupon  to  frame 
slanderous  and  mischievous  tales,  are  a  common  nuisance 
and  presentable  at  the  court-leet  {t) :  or  are  indictable  at  the 
sessions,  and  punishable  by  fine  and  finding  sureties  for  their 
good  behaviour  («)•  7,  Lastly,  a  common  scold,  communis 
rixatriXf  for  our  law-latin  confines  it  to  the  feminine  gender, 
is  a  public  nuisance  to  her  neighbourhood.  For  which 
[*169]  offence  she  may  be  indicted  {v);  *and,  if  convicted,  shall  {w) 
be  sentenced  to  be  placed  in  a  certain  engine  of  correction 
called  the  trebucket,  castigatory,  or  cucking  stool,  which  in 
the  Saxon  language  is  said  to  signify  the  scolding  stool ; 
though  now  it  is  frequently  corrupted  into  ducking  stool, 
because  the  residue  of  the  judgment  is,  that,  when  she  is  so 
placed  therein,  she  shall  be  plunged  in  the  water  for  her  pu- 
nishment {x). 
ordCTrvSrancy.  6.  Idlcucss  in  any  person  whatsoever  is  also  a  high  ofience 
TO^lrTi'tS**^*  against  the  public  economy.  In  China  it  is  a  maxim,  that  if 
last  a  felony  i  there  be  a  man  who  does  not  work,  or  a  woman  that  is  idle, 
in  the  empire,  somebody  must  sufier  cold  or  hunger ;  the 
produce  of  the  lands  not  being  more  than  sufficient,  with  cul- 
ture, to  maintain  the  inhabitants ;  and  therefore,  though  the 
idle  person  may  shift  off  the  want  from  himself,  yet  it  must 
in  the  end  fall  somewhere.  The  court  also  of  Areopagus. at 
Athens  punished  idleness,  and  exerted  a  right  of  examining 
every  citizen  in  what  manner  he  spent  his  time ;  the  inten- 
tion of  which  was  (y),  that  the  Athenians,  knowing  they  were 
to  give  an  account  of  their  occupations,  should  follow  only 
such  as  were  laudable,  and  that  there  might  be  no  room  left 
for  such  as  lived  by  unlawful  arts.  The  civil  law  expelled 
all  sturdy  vagrants  from  the  city  {z) :  and,  in  our  own  law, 
all  idle  persons  or  vagabonds,  whom  our  ancient  statutes  de- 
scribe to  be  ^'  such  as  wake  on  the  night,  and  sleep  on  the 

(()  Kitch.  of  Courts,  40.  (x)  3  Inst.  219. 

(u)  IWd;  I  Hawk.  P.  C.  132.  (y)  Valcr.  Maxim,  1.  2,  c.  6. 

(v)  6  Mod.  213.  (x)  Nov.  80,  c.  5. 

(ic)  1  Hawk.  P.  C.  198,  200. 


'gunpowder  magazines  near  to  a  town,     will  lie;    2  Stra.  1167  ;     2  Bum,  J., 
seems  to  be  a  nuisance  at  common  law,     24th  ed.  756 ;  1  Russell,  297,  (o). 
fof  which  an  indictment  or  information 
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day,  and  haunt  customable  taverns^  and  alehouses^  and  routs 
about ;  and  no  man  wot  from  whence  they  come,  ne  whether 
they  go ;"  or  such  as  are  more  particularly  described  by  sta- 
tute 17  Geo.  II.  c.  5,  and  divided  into  three  classes^  idle  and 
disorderly  persons^  rogues  and  vagabonds,  and  incorrigible 
rogues ;  all  these  are  offenders  against  the  good  order,  and 
blemishes  in  the  government,  of  any  kingdom.  They  are 
therefore  all  punished,  by  the  statute  last  mentioned ;  that 
is  to  say,  idle  and  disorderly  persons  with  one  month's  im- 
prisonment in  the  house  of  correction ;  rogues  and  vaga- 
bonds with  whipping  and  imprisonment  not  exceeding  six 
^months ;  and  incorrigible  rogues  with  the  like  discipline  and 
confinement,  not  exceeding  two  years ;  the  breach  and  es- 
cape from  which  confinement  in  one  of  an  inferior  class, 
ranks  him  among  incorrigible  rogues ;  and  in  a  rogue,  before 
incorrigible,  makes  him  a  felon,  and  liable  to  be  transported 
for  seven  years.  Persons  harbouring  vagrants  are  liable  to 
a  fine  of  forty  shillings,  and  to  pay  all  expences  brought 
upon  the  parish  thereby :  in  the  same  manner  as,  by  our  an- 
cient laws,  whoever  harboured  any  stranger  for  more  than  two 
nights,  was  answerable  to  the  public  for  any  offence  that  such 
his  inmate  might  commit  (a)  (22). 


[•170: 


(a)  LL.  Edw.  c.  27 ;  Bracton,  1.  d,  tr.  2,  c.  10,  §  2. 


(22)  By  5  Geo.  IV.  c.  83,  all  for- 
mer  provisions  relating  to  the  punish- 
ment of  idle  and  disorderly  persons, 
rogues,  and  vagabonds,  are  repealed, 
juid  are  now  incorporated  in  this  Act. 
Idle  and  disorderly  persons  are  thus 
described :  Persons  partially  or  wholly 
able  to  maintain  themselves  or  family 
by  any  means,  and  refusing  to  do  so, 
whereby, they  become  chargeable   to 
the  parish ;  and  persons  returning  to, 
and  becoming  chargeable  to  the  parish, 
from  whence  they  shall  have  been  re- 
moved by  order  of  two  justices,  unless 
they  produce  a  certificate  of  the  church- 
wardens and  overseers  of  some  other 
parish,  acknowledging  them  to  be  set- 
tled in  such  other  parish.    Petty  chap- 
men, or  wandering  pedlars,    trading 
without  a  licence,  common  prostitutes 
loitering  in  the  highways  and  streets. 


and  conducting  themselves  indecently, 
and  common  beggars,  which  parties 
may  be  punished  by  a  single  justice 
with  one  month's  imprisonment ;  a  se- 
cond ofience  brings  them  under  the  de- 
nomination of  rogues  and  vagabonds : 
as  also  persons  pretending  to  tell  for- 
tunes,  or  using  any  crafty  means  to 
impose  on  any  one,  wanderers  abroad, 
lodging  in  bams  or  deserted  buildings, 
not  having  visible  means  of  subsistence, 
and  refusing  to  give  a  satisfactory  ac- 
count of  themselves.  Persons  wilfully 
exposing  obscene  prints,  &c.  in  any 
public  place,  or  exposing  their  persons 
with  intent  to  insult  any  female.  Per- 
sons attempting  to  obtain  alms  by  ex- 
posing their  wounds,  &c.,  or  going 
about  under  false  pretences  as  collec- 
tors of  alms,  deserting  their  children 
and    wives,    whereby    they   become 
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7.  luxury  In 
diet,  a  misde- 
meanor} wbe- 
ther  a  public 
eyii,  quiere; 
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7.  Under  the  head  of  public  economy  may  also  be  pro- 
perly ranked  all  sumptuary  laws  against  luxury y  and  extra- 
vagant expences  in  dress,  diet,  and  the  like :  concerning  the 
general  utility  of  which  to  a  state,  there  is  much  controversy 
among  the  political  writers.  Baron  Montesquieu  lays  it 
down  (6),  that  luxury  is  necessary  in  monarchies,  as  in 
France ;  but  ruinous  to  democracies,  as  in  Holland.  With 
regard  therefore  to  England,  whose  government  is  com- 
pounded of  both  species,  it  may  still  be  a  dubious  question 
how  fi^r  private  luxury  is  a  public  evil ;  and  as  such  cogni- 
zable by  public  laws.  And  indeed  our  legislators  have  seve- 
ral times  changed  their  sentiments  as  to  this  point ;  for  for- 
merly there  were  a  multitude  of  penal  laws  existing,  to  re- 
strain excess  in  apparel  (c) ;  chiefly  made  in  the  reigns  of 
Edward  the  third,  Eldward  the  fourth,  and  Henry  the  eighth, 


(6)  Sp.  L.  b.  7,  c.  2  and  4. 


(c)  3  Inst.  199. 


chargeable  to  the  parish,  plajing  or 
betting  at  any  games  of  chance,  with 
any  table  or  instrument  of  gaining,  in 
any  thoroughfare,  having  any  imple- 
ments of  housebreaking  in  their  pos< 
session  with  any  felonious  intent,  or 
being  armed  with  any  gun,  pistol, 
hanger,  cutlass,  bludgeon,  or  other  of- 
fensive weapon,  with  intent  to  commit 
any  felonious  act,  being  found  in  or 
upon  any  dwelling-house,  warehouse, 
outhouse,  &c.,  inclosed  yard,  gar- 
den,  &c.,  for  any  illegal  purpose.  Per- 
sons suspected  as  thieves,  frequent- 
ing any  river,  canal,  or  navigable 
stream,  dock,  or  basin,  or  any  quay, 
wharf,  or  warehouse,  near  thereto ;  or 
any  place  leading  thereto,  with  intent 
to  commit  felony;  and  persons  taken 
as  idle  and  disorderly,  resisting  officers 
in  their  apprehension,  and  being  sub- 
sequently found  guilty  of  the  offence 
charged  against  them.  These  of- 
fenders are  respectively  subject  to  three 
months'  imprisonment  and  hard  labour, 
and  may  be  convicted  before  a  single 
magistrate. 

By  sect.  5,  persons  breaking  or  es- 
caping out  of  prison  before  the  term 
for  which  they  have  been  committed 


shall  have  expired ;  persons  having 
been  previously  convicted  as  rogues 
and  vagabonds,  being  apprehended  for 
a  repetition  of  the  offence;  and  per- 
sons i^prehended  as  rogues  and  vaga- 
bonds, offering  resistance,  and  being 
afterwards  convicted  of  the  offence,  are 
all  liable  as  incorrigible  rogues  to  be 
committed  to  the  next  sessions,  and 
kept  to  hard  labour  in  the  interim ; 
and  the  sessions  may  order  them  to  be 
imprisoned  for  one  year,  with  hard  la- 
bour, and  whipping  in  addition,  if  males. 
By  sect.  6,  any  person  may  appre- 
hend such  offenders,  and  constables 
neglecting  their  duty  are  liable  to  pe- 
cuniary penalties.  Sect.  7  authorizes 
justices  to  grant  warrants  for  the  ap- 
prehension of  suspected  offenders. 
Sect.  8  directs  vagrants  to  be  searched, 
and  their  bundles,  &c.  to  be  examined. 
Sect.  9  empowers  justices  to  bind  per- 
sons to  prosecute  vagrants  at  sessions, 
and  the  sessions  to  allow  prosecutors 
their  expences.  By  sect.  19,  lodging- 
houses  suspected  of  harbouring  va- 
grants may  be  searched,  and  suspected 
parties  found  there  may  be  taken  be- 
fore a  magistrate.  The  fines  under 
this  Act  go  to  the  crown. 
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against  piked  shoes,  short  doublets,  and  long  coats ;  all  of 
which  were  repealed  by  statute  I  Jac.  I.  c.  25.  But,  as  to 
esoess  in  diet,  there  still  remains  one  ancient  statute  unre- 
pealed, 10  Edw.  III.  St.  3,  which  ordains,  that  no  man  shall 
be  served,  at  dinner  or  supper,  with  more  than  two  courses ; 
except  upon  some  great  holidays  there  specified,  in  which  he 
may  be  served  with  three. 

8.  Next  to  that  of  luxury,  naturally  follows  the  offence  of  8',K«">*n^»» 

.  ■'  ^  misdemeanor; 

gaming,  which  is  generally  introduced  to  supply  or  retrieve 
*the  expences  occasioned  by  the  former:  it  being  a  kind  of  [*171] 
tacit  confession,  that  the  company  engaged  therein  do,  in  ge- 
neral, exceed  the  bounds  of  their  respective  fortunes ;  and 
therefore  they  cast  lots  to  determine  upon  whom  the  ruin 
shall  at  present  &11,  that  the  rest  may  be  saved  a  little  longer. 
But,  taken  in  any  light,  it  is  an  offence  of  the  most  alarming 
nature ;  tending  by  necessary  consequence  to  promote  public 
idleness,  theft  and  debauchery  among  those  of  a  lower  class  : 
and,  among  persons  of  a  superior  rank,  it  hath  firequently  been 
attended  with  the  sudden  ruin  and  desolation  of  ancient  and 
opulent  £similies,  an  abandoned  prostitution  of  every  princi- 
ple of  honour  and  virtue,  and  too  often  hath  ended  in  self- 
murder.  To  restrain  this  pernicious  vice  among  the  inferior 
sort  of  people,  the  statute  33  Hen.  VIII.  c.  9,  was  made; 
which  prohibits  to  all  but  gentlemen  the  games  of  tennis,  ta- 
bles, cards,  dice,  bowls,  and  other  unlawful  diversons  there 
specified  ((2),  unless  in  the  time  of  Christmas,  under  pecu- 
niary pains  and  imprisonment.  And  the  same  law,  and  also 
the  statute  30  Geo.  II.  c.  24,  inflict  pecuniary  penalties,  as 
well  upon  the  master  of  any  public-house  wherein  servants 
are  permitted  to  game,  as  upon  the  servants  themselves  who 
are  found  to  be  gaming  there.  But  this  is  not  the  principal 
ground  of  modern  complaint :  it  is  the  gaming  in  high  life, 
that  demands  the  attention  of  the  magistrate ;  a  passion  to 
which  every  valuable  consideration  is  made  a  sacrifice,  and 
which  we  seem  to  have  inherited  from  our  ancestors  the  an- 
cient Germans ;  whom  Tacitus  (e)  describes  to  have  been  be- 
witched with  the  spirit  of  play  to  a  most  exorbitant  degree. 
"  They  addict  tliemselves,"  says  he,  "  to  dice,  (which  is  won- 
derful,) when  sober,  and  as  a  serious  employment ;  with  such 

(d)  Logetting  in  the  fields,  nlide-      hftlf-bowl,  and  coyting. 
thrift  or  shove^groat,  cloyish  cayles,         (e)  Dc  mor.  Germ.  c.  24. 
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a  mad  desire  of  winning  or  losing,  that,  when  stript  of  every 
thing  else,  they  will  stake  at  last  their  liberty  and  their  very 
selves.  The  loser  goes  into  a  voluntary  slavery,  and,  though 
younger  and  stronger  than  his  antagonist,  suffers  himself  to 
be  bound  and  sold.  And  this  perseverance  in  so  bad  a  cause 
they  call  the  point  of  honour :  *"  ea  est  in  re  prava  pervi^ 
cacia,  ipsijidem  vacant'^  One  would  almost  be  tempted  to 
think  Tacitus  was  describing  a  modern  Englishman.  When 
men  are  thus  intoxicated  with  so  frantic  a  spirit,  laws  will  be 
of  little  avail :  because  the  same  false  sense  of  honour,  that 
prompts  a  man  to  sacrifice  himself,  will  deter  him  from  ap- 
pealing to  the  magistrate.  Yet  it  is  proper  that  laws  should 
be,  and  be  known  publicly,  that  gentlemen  may  consider 
what  penalties  they  wilfully  incur,  and  what  a  confidence 
they  repose  in  sharpers ;  who,  if  successful  in  play,  are  cer- 
tain to  be  paid  with  honour,  or,  if  unsuccessful,  have  it  in 
their  power  to  be  still  greater  gainers  by  informing.  For  by 
statute  16  Car.  II.  c.  7,  if  any  person  by  playing  or  betting 
shall  lose  more  than  100/.  at  one  time,  he  shall  not  be  com- 
pellable to  pay  the  same ;  and  the  winner  shall  forfeit  treble 
the  value,  one  moiety  to  the  king,  the  other  to  the  infor- 
mer (23).  The  statute  9  Ann.  c.  14,  enacts,  that  all  bonds 
and  other  securities,  given  for  money  won  at  play,  or  money 
lent  at  the  time  to  play  withal,  shall  be  utterly  void  (24)  ; 


(23)  Ifthe  subject  matter  of  the  bet 
b  illegal,  the  amount  seems  to  be  im- 
material, for  no  action  will  lie  upon  the 
wager,  however  small ;  Brown  v.  Lef • 
son,  2  H.  B.  43;  Squire*  v.  Whitaher, 
3  Camp.  140;  Hunt  v.  Bell,  7  J.  B. 
Moore,  212 ;  1  Bing.  1 ;  Da  Costa  v. 
Joiusj  Cowp.  729 ;  Ditchhum  v.  Gold- 
smith,  4  Camp.  152.  Under  the  9 
Ann.  c.  14,  if  the  amount  of  the  bet 
exceeds  10/.,  it  is  immaterial  whether 
the  subject  matter  of  it  is  illegal  or 
not,  for  the  losing  10/.  by  plajing  or 
betting  is  an  offence  within  that  sta- 
tute; Bac.  Abr.  Gaming,  B.  Ahorse 
race  for  SOL  is  legal,  and  a  bet 
upon  it,  if  not  exceeding  10/.,  may  be 
legal  also;  M*Alaster  ▼.  Haden,  2 
Camp.  430 ;  Ximenes  ▼.  Jaques,  6  T. 
R.  499 ;   WhaU}i  ▼.  Paget,  2  B.  &  P. 


51  ;  but,  if  such  a  bet  exceed  10/.,  it 
is  illegal ;  Clayton  v.  Jennings,  2  Bla. 
706;  Goodbum  v.  Morleys,  2  Stra. 
1159;  Btaiton  v.  Pye,  2  Wils.  309; 
and  where  the  bet  is  under  10/.,  still, 
if  the  race  is  for  less  than  50/.,  the 
bet  is  illegal;  Johnson  v.  Bann,  4 
T.  R.  1. 

(24)  The  words  of  the  Act  are, 
"  that  all  notes,  bills,  bonds,  judg- 
ments, mortgages,  or  other  securities 
or  conveyances  whatsoever,  given, 
granted,  drawn,  or  entered  into,  or 
executed  by  any  person  or  persons 
whatsoever,  where  the  whole  or  any 
part  of  the  consideration  of  such  con- 
veyances or  securities  shall  be  for  any 
money  or  other  valuable  thing  whatso- 
ever, won  by  gaming  or  playing  at 
cards,  dice,  tables,  tennis,   bowls,   or 
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that  all  mortgages  and  incumbrances  of  lands,  made  upon 
tke  same  consideration,  shall  be  and  enure  to  the  use  of  the 
heir  of  the  mortgager :  that,  if  any  person  at  any  time  or  sit- 
ting loses  10/.  at  play,  he  may  sue  the  winner,  and  recover 
it  back  by  action  of  debt  at  law  (25) ;  and,  in  case  the  loser 
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adwr  game  or  games  whatsoerer,  or  by 
Iiettiiig  on  the  sides  or  hands  of  such 
as  do  game  at  any  of  the  games  afore- 
laidt  or  for  the  reimburamg  or  repay- 
ii^  any  money  knowingly  lent  or  ad- 
TiBoed  for  such  gaming  or  betting  as 
aforfiaid,  or  lent  or  advanced  at  the 
time  and  place  of  such  play  to  any  per- 
son or  persons  so  gaming  or  betting  as 
afumnid,  or  that  shall  during  such 
play  BO  play  or  bet,  shall  be  utterly 
foidy^&c.     Notes  and  bitU  are  void 
within  the  statute,  even  in  the  hands  of 
tnooeent  indorsees ;  Bowyer  v.  Bramp' 
Cm,  2  Stra.  1155;  Henderson  v.  Ben- 
torn,  8   Price,  281 ;    Sigel  v.  Jebb,  3 
Starfc.  1.     The  court,  however,  has 
refused  to  set  aside  a  warrant  of  attor- 
ney given  to  the  bon&  fide  obligee  of  a 
bond,  though  founded  upon  a  gaming 
transaction  between  the  obligor  and  a 
third    person;     Utirringlon*s    cafe,   4 
Taunt.  683.     So,  where  the  indorsee 
of  a  bill  accepted  for  a  gaming  debt 
sued  the  drawer,  it   was  held,    that 
though  the  acceptor  was  discharged, 
the  <famwer,  having  received  legal  value 
from  the  holder,  was  liable,  for  the  ob- 
ject of  the  statute  was  only  to  prevent 
such  securities  being  enforced  against 
the  losers,  and  the  case  of  a  drawer  of 
a  bill  did  not  come  within  it ;  Edvards 
V.  Dick,  4  B.  &  A.  212.     So,  where  a 
young  man  gave  bills  to  the  amount  of 
a  gaming  debt,  and  when  they  were 
due,    renewed  them    with   the    then 
holder,  and  for  the  last  bills,  when  due, 
cmifessed   a  judgment ;    the  court  of 
C.  P.  would  not  set  aside  the  judg- 
ment, unless  he  could  affect  the  holder 
of  the  bills  with  notice,  but  pemutted 
him  to  try  that  fact  in  an  issue ;  George 
V.  StanUjf,  4  Taunt.  683.     It  has  been 
said  that  gaming  tecnritiet   only  are 


void  by  this  statute,  and  not  gaming 
contracts;    Robinson  v.    Bland,  3  W, 
Bl.  260;  and  see  Barjeau  v.  WalmsUti, 
2  Stra.  1249;  Bulling  v.  Frost,  1  E^. 
235;  ThistUu:ood  v.   Cracroft,  I  M.  & 
S.  500;   Wettenhall  v.  Wood,  1  Esp. 
18 ;   Vaughan  v.    Whiteomb,  2  N.  R. 
413;  but  see  Young  v.  Moore,  2  Wils. 
67,  from  which  it  would  seem  that  all 
such  contracts  are  void.    A  horse-race, 
Goodbum  v.   Manley,  2  Stra.   1159; 
BUixton  V.  Pye,  I  Wils.  309;  afoot- 
race.  Brown  v.   Berkeley,  Cowp.  281 ; 
Lynally,  Longbottom,  2  Wib.  36;   a 
cockfight,  S^ii/m  V.  H7iii/ce)t,3  Camp. 
140;  and  cricket,  Jeffreys  v.  Walter, 
I  Wils.  220,  are  all  of  them  games 
within  the  9  Ann.  c.  14 ;  and,  though 
playing  at  billiards  has  been  held  not 
to  be  gaming  within  the  30  Geo.  IL 
c.  24,  **  An  Act  for  preventing  gaming 
in  public-houses  by  journeymen,  &c." 
yet  it  has  been  doubted  whether  it 
is  not  so  within  the  old  Act  of  33  H. 
VIII.  c.  9. 

(25)  If  company  never  part,  though 
dinner  intervenes,  the  loss  is  at  one 
sitting ;  Bones  v.  Booth,  2  Bla.  1226. 
There  two  persons  played  at  all  fours 
at  two  guineas  a  game,  from  Monday 
evening  to  Tuesday  evening,  without 
any  interruption,  except  for  an  hour  or 
two  at  dinner,  and  one  of  them  won  a 
balance  of  seventeen  g^uineas.  The 
court  said,  the  statute,  with  respect  to 
the  party  losing,  is  remedial,  not  penaL 
He  is  to  recover  back  his  money,  and 
to  that  end  sect.  3  allows  a  bill  in 
equity  for  a  discovery,  which  plainly 
shews  it  was  not  considered  as  a  penal 
statute.  Had  this  been  a  proceeding 
on  that  branch  of  the  statute  which  in- 
flicts pillory,  &c,  it  had  been  other- 
wise.   The  statute  makes  the  winning 
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does  not,  any  other  person  may  sue  the  winner  for  treble 
the  sum  so  lost  (26) ;  and  the  plaintiff  may  by  bill  in  equity 
examine  the  defendant  himself  upon  oath  ;  and  that  in  any  of 
these  suits  no  privilege  of  parliament  shall  be  allowed  (27). 


of  10/.  at  one  time  or  sitting  a  nullity, 
and  therefore  gives  the  loser  an  action 
to  recover  back  what  still  properly 
continues  to  be  his  own  money.  To 
lose  10/.  at  one  time,  is  to  lose  it  by  a 
single  stake  or  bet ;  to  lose  it  at  one 
sitting,  is  to  lose  it  in  a  course  of  play 
where  the  company  never  part,  though 
the  person  may  not  be  actually  gaming 
the  whole  time.  And  see  1  Russell, 
406.  In  an  action  for  penalties  under 
the  statute,  a  bill  of  discovery,  filed  for 
the  purpose  of  a  former  action  for 
money  lost,  may  be  read  in  evidence ; 
Thiitlewood  v.  Cracrofty  6  Taunt.  141, 
1  Marsh,  497. 

(26)  If  the  loser  does  not  recover 
back  the  money  lost  within  three 
months,  any  other  person  may  recover 
the  same,  and  treble  the  amount  be- 
sides, with  costs,  one-half  for  himself, 
the  other  half  for  the  poor.  The  plain- 
tiff in  an  action  on  this  statute,  reco- 
vered treble  the  value  of  money  lost  at 
play ;  the  loser  not  having  sued  within 
the  time  prescribed  by  the  statute,  a 
writ  of  error  was  brought  by  the  de- 
fendant, and  judgment  was  affirmed, 
without  costs.  Held,  that  the  poor  of 
the  parish  where  the  offence  was  com- 
mitted were  entiUed  to  one  moiety  of 
the  sum  recovered,  without  deducting 
costs ;  WHlan  v.  Taylor^  7  B.  &  C. 
111.  If  money  be  lent  to  game  with, 
it  may  be  recovered  back  as  money 
lent,  though  the  bond,  note,  or  other 
security  given  for  it  is  void ;  2  Burr. 
1077. 

A  bill  in  equity  may  be  filed  to  dis- 
cover the  consideration  of  a  promissory 
note  or  other  security  alleged  to  be 
given  for  money  lost  at  play,  and  to 
have  it  delivered  up ;  Andretcts.  Berry ^ 
3  Anst.  634. 

In  an  action  against  A,  to  recover 
bade  money  lost,  A  may  plead  that  it 


was  not  won  by  him  alone,  but  jointly 
with  B;  7T/r.  257. 

(27)  The  right  to  sue  given  by  the 
statute,  is  a  vested  interest ;  and,  in 
case  of  bankruptcy,  passes  to  the  as- 
signees ;  Brandon  v!  Sands,  2  Ves.  J. 
514 ;  Brandon  v.  Pate,  2  H.  B.  308 ; 
Carter  v.  Abbott,  2  D.  &  R.  575; 
1  B.  &  C.  444.  In  the  latter  case, 
the  assignee  of  a  bankrupt  brought 
an  action  on  this  statute  to  recover 
money  lost  by  the  bankrupt  to  the  de- 
fendant at  the  game  of  Rouge  et  Noir, 
To  prove  the  loss  of  the  money,  the 
bankrupt,  who  had  obtained  his  certi- 
ficate, was  called  as  a  witness,  and  in 
order  to  render  himself  competent,  he 
released  the  assignee  of  all  claim  upon 
the  surplus  fund,  if  any ;  all  the  cre- 
ditors who  had  proved  released  the 
bankrupt  from  all  future  claims ;  and 
the  assignee,  who  was  not  a  creditor, 
executed  a  like  release  to  the  bankrupt. 
And  it  was  held,  that  the  assignee's 
right  of  action  was  not  destroyed  by 
the  release  he  had  executed,  inasmuch 
as  it  only  extended  to  the  bankrupt's 
future  estate. 

The  action  must  be  brought  within 
the  time  (three  months)  limited  by  the 
statute.  In  trover  for  a  horse  lost  upon 
a  gaming  contract,  the  action  was  com- 
menced after  three  months,  and  it  was 
held  that  the  plaintiff  could  not  recover, 
because  of  the  general  invalidity  of  the 
contract.  And  Heath,  J.,  said,  there 
was  no  substantive  clause  in  the  Act 
which  avoided  the  contract;  it  only 
rendered  it  liable  to  be  defeated  sub 
mode,  for  which  purpose  the  plaintiff 
must  bring  his  action  within  the  limited 
time;  Evans's  note  to  9  Ann.  c.  14,  in 
his  Collection  of  the  Statutes. 

The  action  must  be  founded  on  the 
statute.  Money  fairly  lost  at  play  can- 
not be  recovered  back  in  an  action  of 
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The  statute  further  enacts^  that  if  any  person  by  cheating 
at  play  shall  win  any  money  or  valuable  thing,  or  shall,  at 
any  one  time  or  sitting,  win  more  than  10/.  he  may  be  in- 
dicted thereupon,  and  shall  forfeit  five  times  the  value  to  any 
person  who  will  sue  for  it ;  and,  in  case  of  cheating,  shall 
be  deemed  infamous,  and  suffer  such  corporal  punishment  as 
in  case  of  wilful  perjury.  By  several  statutes  of  the  reign  of 
king  George  II.  (/),  all  private  lotteries  by  tickets,  cards,  or 
dice,  and  particularly  the  games  of  faro,  basset,  ace  of  hearts, 
hazard,  passage,  roily  polly,  and  all  other  games  with  dice, 
except  backgammon,  are  prohibited  under  a  penalty  of  ^00/. 
for  him  that  shall  erect  such  lotteries,  and  50/.  a  time  for  the 
players.  Public  ^lotteries,  unless  by  authority  of  parliament, 
and  all  manner  of  ingenious  devices,  under  the  denomination 
of  sales  or  otherwise,  which  in  the  end  are  equivalent  to  lot- 
teries, were  before  prohibited  by  a  great  variety  of  statutes  (g) 
under  heavy  pecuniary  penalties.  But  particular  descrip- 
tions will  ever  be  lame  and  deficient,  unless  all  games  of  mere 
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[*173] 


(f)  12  Geo.  n.  c.  28;  13  Geo.  IL 
e.  19;  18  Geo.  IL  c.  34. 

(g)  lO&ll  W.  IILc.  17;  9  Ann. 
c.  6»  $  56;  10  Ann.  c.  26,  §  109; 


8  Geo.  1.  c.  2,  §  36,  37 ;  9  Geo.  I. 
c.  19,  §  4,  5 ;  6  Geo.  II.  c.  35,  §  29, 
30. 


debt  for  money  had  and  received  not 
fmmded  on  the  statute ;  the  plaintiff 
must  declare  specifically  on  the  statute ; 
TkittUwood  T.  Cracrofty  1  M.  &  S.  500. 
To  an  action  founded  on  the  statute, 
the  defendant  may  plead  in  abatement, 
that  the  money  was  due  from  others  not 
named,  as  well  as  from  himself ;  JBrii- 
tMPV.  Jamtt,  7  T.  R.  257.  But  a 
•takeholder  upon  an  illegal  wager,  as  a 
bone-raoe  for  20/.  ,is  liable  to  a  common 
law  action  for  money  had  and  received, 
if  the  money  be  demanded  before  he 
pftys  it  over  to  the  winner ;  Robinton 
T.  Meam$y  6  D.  &  R.  26.  And  see 
Thornton  ▼.  Tkaekray^  2  Younge  and 
Jervif,  156. 

If  the  loser  does  not  sue  within 
three  months,  any  other  person  may. 
But  a  common  informer  cannot  sue  for 
a  le«  penalty,  as  for  the  single  value 
of  the  money  lost,  than  the   statute 


gives,  which  is  the  treble  value ;  and  if 
he  does,  and  recovers  a  verdict,  the 
judgment  may  be  arrested ;  Cunning- 
hams.  Bennett,  Bull,  N.  P.  196. 

By  §  8  of  the  Act,  assaulting,  or 
challenging,  any  person  on  account  of 
money  won  at  play,  renders  the  offender 
liable  to  forfeit  all  his  goods,  and  to  be 
imprisoned  for  two  years.  On  an  in- 
dictment for  this  offence,  if  the  jury 
find  that  the  assault  was  on  account  of 
money  won  at  play,  the  case  is  within 
the  statute,  tiiough  the  assault  was  com- 
mitted at  a  subsequent  time  and  place, 
and  after  abusive  language  between 
the  parties  in  respect  of  such  money 
won ;  Rei  v.  Hill  DarUy,  4  East,  174. 
In  an  earlier  case.  Rex  v.  Randal,  I 
East,  P.  C.  423,  Buller,  J.,  was  of 
opinion,  that  judgment  could  be  given 
only  in  cases  where  the  assault  was 
committed  at  the  time  of  the  play. 
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chance  are  at  once  prohibited ;  the  inventions  of  sharpers 
being  swifter  than  the  punishment  of  the  law,  which  only 
hunte  them  from  one  device  to  another.  The  statute  13 
Geo.  II.  c  19,  to  prevent  the  multiplicity  of  horse-races, 
another  ftmd  of  gaming,  directs  that  no  plates  or  matches 
under  50/.  value  shall  be  run,  upon  penalty  of  200/.  to  be 
paid  by  the  owner  of  each  horse  running,  and  100/.  by  such 
as  advertise  the  plate  (28).  By  statute  18  Geo.  11.  c.  34, 
the  statute  9  Ann.  is  fiirther  enforced,  and  some  deficiencies 
supplied :  the  forfeitures  of  that  act  may  now  be  recovered 
in  a  court  of  equity ;  and,  moreover,  if  any  man  be  convicted 
upon  information  or  indictment  of  winning  or  losing  at  play 
or  by  betting  at  any  one  time  10/.  or  20/.  within  twenty-four 
hours,  he  shall  be  fined  five  times  the  sum,  for  the  benefit  of 
the  poor  of  the  parish.  Thus  carefiil  has  the  legislature 
been  to  prevent  this  destructive  vice :  which  may  show 
that  our  laws  against  gaming  are  not  so  deficient,  as  our- 


(2B)  Newmarket  and  Black  Ham. 
bleton  are  excepted,  where  a  race  may 
be  run  for  any  sum  or  stake  less  than 
fifty  pounds.     But  though  such  horse- 
races are  lawful,  yet  it  has  been  deter- 
mmed,  that  they  are  games  within  the 
statute  of  9  Ann.  c.  14,  and  that  of 
consequence  wagers  above  10/.  upon  a 
lawful  horse-race,  are  illegal;   2  BL 
Rep.  706.     A  foot-race,  and  a  race 
against  time,  have  also  been  held  to  be 
games  within  the  statute  of  gaming  ; 
2  Wils.  36.     So  a  wager  to  travel  a 
certain  distance  within  a  certain  time, 
with  a  post  chuse  and  a  pair  of  horses, 
has  been  considered  of  the  same  nature ; 
6  T.  R.  499.     A  wager  for  less  than 
10/.  upon  an  illegal  horse-race,  is  also 
void  and  illegal ;  4  T.  R.  1.     Though 
(he  owners  of  horses  may  run  them  for 
a  stake  of  SOL  or  more  at  a  proper 
place  for  a  horse-race,  yet  it  has  been 
held  if  they  run  them  upon  the  high- 
way, the  wager  is  illegal ;  2  B.  &  P. 
51. 

Wagers  in  general,  by  the  common 
law,  were  lawful  contracts,  and  all 
wagers  may  still  be  recovered  in  a  court 
of  justice,  which  are  not  made  upon 


games,  or  which  are  not  such  as  are 
likely  to  disturb  the  public  peace,  or  to 
encourage  immorality,  or  such  as  will 
probably  affect  the  interests,  characters, 
and  feelings  of  persons  not  parties  to 
the  wager,  or  such  as  are  contrary  to 
sound  policy,  or  the  general  interests 
of  the  community.  See  3  T.  R.  693» 
where  the  legality  of  wagers  is  fully 
discussed. 

Where  a  person  had  given  100/. 
upon  condition  of  receiving  300/.  if 
peace  was  not  concluded  with  France 
within  a  certain  time,  and  he  afterwards 
brought  hb  action  to  recover  the  300/., 
it  was  held,  the  wager  was  void,  as 
being  inconsistent  with  general  policy, 
but  he  was  allowed  to  recover  back  the 
100/.  which  he  had  paid,  under  a  count 
for  so  much  money  had  and  received 
by  the  defendant  to  his  use ;  7  T.  R. 
S05,  So  also,  a  person  was  permitted 
to  recover  back  his  share  of  a  wager 
against  a  stakeholder  upon  a  boxing 
match,  5  T.  R.  405,  the  court  not  con- 
sidering the  conduct  of  the  plaintiff  in 
these  instances  so  criminal  as  to  deprive 
him  of  the  benefit  of  their  assistance* 
See  2  B.  &  P.  467.Cu. 
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selves  and  our  magistrates  in  putting  those  laws  in  execu- 
tion (29). 

9,  Lastly,  there  is  another  offence,  constituted  by  a  va-  J;^^^fe. 
riety  of  acts  of  parliament;  which  are  so  numerous  and  so  ™«*nor) 
confiisedf  and  the  crime  itself  of  so  questionable  a  nature, 
that  I  shall  not  detain  the  reader  with  many  observations 
thereupon.  And  yet  it  is  an  offence  which  the  sportsmen  of 
England  seem  to  think  of  the  highest  importance ;  and  a 
matter*  perhaps  the  only  one,  of  general  and  national  con- 
cern ;  associations  having  been  formed  all  over  the  kingdom 
to  prevent  its  destructive  progress.  I  mean  the  offence  of 
destroying  such  beasts  and  fowls,  as  are  ranked  under  the 
denomination  of  game ;  which,  we  may  remember,  was  for- 
merly observed  (A),  upon  the  old  principles  of  the  forest  law, 
•to  be  a  trespass  and  offence  in  all  persons  alike,  who  have  [*174] 
not  authority  from  the  crown  to  kill  game,  which  is  royal 
property,  by  the  grant  of  either  a  free  warren,  or  at  least  a 
manor  of  their  own  (30).     But  the  laws,  called  the  game 

( h)  See  vol.  IL  page  417,  &c. 


(29)  Section  5  of  the  12  Geo.  II. 
c.  2B^  **  An  Act  for  the  more  effectual 
preventing  of  excessive  and  deceitful 
gmoBg,**  nqpirea  reasonable  notice  of 
a|]pe«l  to  the  sessions  against  a  convic- 
tioii,  but  the  notice  may  be  by  parol,  or 
in  writing :  held,  that  its  reasonable- 
nen  in  point  of  time,  is  for  the  justices 
at  tessions  to  determine ;  Rex  v.  Sur- 
rey (Justices),  1  D.  &  R.  160 ;  5  B. 
&  A.  589.  See  the  other  statutes  upon 
this  sulgect,  IS  Geo.  IL  c.  19 ;  18 
Geo.  IL  c  34;  25  Geo.  IL  c.  36; 
80  Geo.  IL  c.  24 ;  27  Geo.  IIL  c.  1 ; 
34  Geo.  IIL  c  46 ;  42  Geo.  III.  c. 
119.  The  27  Geo.  IIL  c.  I,  which 
takes  away  the  summary  jurisdiction 
of  magistrates  over  offences  concerning 
lotteries,  only  extends  to  state  lotteries, 
(now  abolished,  see  ante  168,  n.  (17); 
and  does  not  repeal  their  power  over 
games  of  chance  or  lotteries  prohibited 
by  the  12  Geo.  IL  c.  28;  RexY.  Lis- 
ten, 5  T.  R.  388.  Keeping  and  miun- 
taining  a  common  gaming-house,  and 
for  lucre  and  gain  causing  and  procuring 
VOL.    IV.  R 


idle  and  evil-disposed  persons  to  come 
there  to  play  together  at  liouge  et  Noir, 
and  permitting  such  persons  to  play  at 
such  game  for  large  sums  of  money,  is 
an  offence  indictable  at  common  law ; 
Hex  V.  Rogier,  2  D.  &  R.  431 ;  1  B.  & 
C.  272.  An  indictment  may  be  sus- 
tained merely  charging  a  person  with 
keeping  a  common  gaming-house.  Id. 
Ibid. 

Prisoners  found  gambling  in  the 
King's  Bench  prison,  are  liable  to  be 
punished  at  the  discretion  of  the  court 
In  re  Stephens,  3  D.  &  R.  599 ;  2  B.  & 
C.  344. 

(30)  Grouse  are  not  birds  of  free 
warren,  and  trespass  for  breaking  and 
entering  plaintiff's  free  warren,  and  kil- 
ling  grouse  there,  cannot  be  maintained ; 
Ditke  of  Devonshire  v.  Lodge,  9  D.  &  R. 
875 ;  7  B.  &  C.  36.  Grouse,  however, 
are  mentioned  as  game  in  various  Acts 
of  Parliament,  and  in  the  recent  Act 
of  1  &  2  Wm.  IV.  c.  32,  "  An  Act  to 
amend  the  laws  in  England  relating  to 
game,"  by  which  all  former  Acts  upon 
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laws^  have  also  inflicted  additional  punishments,  chiefly  pecu- 
niaryi  on  persons  guilty  of  this  general  oflence,  unless  they 
be  people  of  such  rank  or  fortune  as  is  therein  particularly 
specified.  All  persons  therefore,  of  what  property  or  distinc- 
tion soeveri  that  kill  game  out  of  their  own  territories,  or 
even  upon  their  own  estates,  without  the  king's  licence  ex- 
pressed by  the  grant  of  a  franchise,  are  guilty  of  the  first 
original  c^nce,  of  encroaching  on  the  royal  prerogative. 
And  those  indigent  persons  who  do  so,  without  having  such 
rank  or  fortune  as  is  generally  called  a  qualification,  are 
guilty  not  only  of  the  original  oSence,  but  of  the  aggrava- 
tions also,  created  by  the  statutes  for  preserving  the  game  : 
which  aggravations  are  so  severly  punished,  and  those  pu- 
nishments so  implacably  inflicted,  that  the  ofience  against  the 
king  is  seldom  thought  of,  provided  the  miserable  delinquent 
can  make  his  peace  with  the  lord  of  the  manor.  This 
ofience,  thus  aggravated,  I  have  ranked  under  the  present 
head,  because  the  only  rational  footing,  upon  which  we  can 
consider  it  as  a  crime,  is,  that  in  low  and  indigent  persons 
it  promotes  idleness,  and  takes  them  away  from  their  proper 
employments  and  callings :  which  is  an  ofience  against  the 
public  police  and  economy  of  the  commonwealth  (31). 


the  subject  are  repealed,  are  expressly 
iBeludedin  sect.  2,  which  defines  what 
shall  be  deemed  game.  See  that  Act 
set  out  pa$t  n.  (32).  An  action  on  the 
«ase  will  not  lie  for  disturbing  a  rookery : 
on  the  ground  that  rooks  are  a  species 
of  hirdsj  Jer4e  naturtt,  of  a  destructiTe 
nature,  not  known  as  an  article  of  food, 
and  not  protected  by  any  statute,  and 
therefore  that  a  person  cannot  have  any 
property  in  them,  or  establish  any  legal 
right  to  cause  them  to  resort  to  his 
trees ;  Hannam  t.  Moekett,  4  D.  &  R. 
518 ;  2  B.  &  C.  934.  The  fact  of 
rooks  being  birds^irrc  naturtt,  and  of  a 
destructive  nature,  applies  equally  to 
game,  and  would,  upon  principle,  fur- 
nish equally  good  reasons  for  with- 
holding from  the  latter  the  protection 
of  the  law ;   and  the  orcumstanoe  of 


game  being  known  as  an  article  of  food, 
does  not  seem  to  aflTord  any  solid  dis- 
tinction, for  it  is  notorious  that  rooks, 
at  certain  seasons  of  the  year,  are  ex- 
tensively used  for  food. 

(31 )  The  present  prevailing  ofience 
connected  with  game,  is  that  commonly 
known  by  the  name  of  poaching,  or  the 
going  out  armed  in  the  night  time,  for 
the  purpose  of  destroying  and  taking 
game.  This  offence,  a  misdemeenor, 
but  punishable  as  tifeUmt(,  is  necessarily 
unnoticed  by  the  learned  commentator, 
it  having  first  attracted  the  particular 
attention  of  the  legislature  in  the  year 
1817,  when  an  Act  was  passed  for  its 
suppression.  *That  Act  (57  Geo.  III. 
c.  90)  recited,  "  that  idle  and  disorderly 
persons  frequently  went  armed  in  the 
night  time,  for  the  purpose  of   pro- 


•  It  had  been  alluded  to  in  a  former  statute,  39  and  40  Geo.  HI.  c.  SO,  but 

only  as  an  Act  6f  Vagrancy. 


AND   PUBLIC   POLICE   OR    ECONOMY, 

The  statutes  for  preserving  the  game  are  many  and  va- 
rious,  and  not  a  little  obscure  and  intricate;  it  being  re- 


tectiBff  AnMslvety  wbA.  fliitirg  and 
•bettiiig  and  wmt^ing  each  other  in  the 
illegal  deatniGtioii  of  game  and  rabUts, 
ud  that  radi  practioea  were  found  by 
ipariwiee  to  lead  to  the  commisiion 
ef  faloniea  and  murdera  ;**  and  then 
proeeeded  to  make  certain  enactments 
**|Br  the  more  effectoal  lupprenion 
thwtiiC  Nothing  could  be  more  tme 
tfaM  the  recital  of  that  Matute:  nothing 
praiaeworthy  or  more  deairaUe 
ita  olgect:  but  nothing,  it  is 
ImwhnMo  to  add»  more  ineftctnal 
tfaM  in  operation.  After  a  full  and 
•elive  trial  of  eleven  yeara,  during 
which  all  the  evib  mentioned  in  its 
recital  progiesiively  increased,  that 
•talnle  has  been  repealed,  and  a  new 
oaehaBb6enpaaied(9Geo.  IV.  c.e9), 
which  haa,  unhi^ipily,  effected  but 
little  improvement.  In  order  rightly 
to  undergtand  the  cases  that  have  been 
decided  upon  this  important  subject, 
and  correctly  to  judge  of  their  bearing 
opoD  the  law  as  it  now  stands,  it  will  be 
■eosasary  to  set  out  both  the  Acts  of 
BtfikBBeat  soaaewhat  at  length. 

The57Geo.  IH.  c.  dO,$  1,  enacted, 
that  if  any  penon  or  peraons,  having 
entered  into  any  forest,  chase,  park, 
wood,  plantation,  close,  or  other  open 
or  eneloaad  ground,  with  intent  illegally 
to  destroy,  take,  or  kill  game  or  rabbits, 
or  with  inebent  to  aid,  abet  and  assist, 
amy  person  or  persons  illegally  to 
dsatroy,  fto.,  game,  ftc,  should  be 
Ibood  at  night,  that  is  to  say,  between 
the  hours  of  six  in  the  evening  and 
aefen  IB  the  morning,  from  the  1st  of 
October  to  the  Istof  February,  between 
seven  in  the  evening  and  five  in  the 
morning,  firom  the  1st  of  February  to 
the  1st  of  April,  and  between  nine  in 
Ae  evening  sjid  four  in  the  morning 
for  tiie  remainder  of  the  year,  armed 
with  any  gun,  cross-bow,  fire-arms, 
bludgeon,  or  any  other  offimsi  ve  weapon, 
every  such  person  so  offending,  being 
thereof  lawfully  convicted,  should  be 
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adjudged  guilty  of  a  nusdemeanor, 
and  should  be  sentenced  to  transporta- 
tion for  seven  years,  or  should  receive 
such  other  punishment  as  might  by  law 
be  inilioted  on  persons  guilty  of  misde- 
meanor, and  as  the  court  before  which 
such  offenders  might  be  tried  and  con- 
victed should  a^udge. 

Sect  2  enacted,  that  it  should  and 
might  be  lawful  to  and  for  the  ranger 
and  rangersyowner  and  owners,  occupier 
and  occupiers  of  any  such  forest,  &c.,  and 
for  his,  her,  or  their  keeper  and  keepers, 
servant  and  servants,  and  for  any  other 
person  or  persons,  to  seise  and  ap- 
prehend, or  assist  in  seizing  or  appre- 
hending, such  offender  or  offenders, 
and  to  convey  and  deliver  such  offender 
or  offenders  into  the  custody  of  a  peace- 
officer,  who  was  thereby  authorised  and 
directed  to  convey  such  offender  or 
offenders  before  a  justice  of  the  peace ; 
or,  in  case  such  offender  or  offenders 
should  not  be  so  apprehended,  then  it 
should  and  might  be  lawful  for  such 
justice,  on  information  on  the  oath  of 
any  credible  witness,  to  issue  his  war- 
rant for  their  apprehension ;  with 
power  to  the  justice  to  admit  the  per- 
sons charged  to  bail,  and  in  default  of 
bail,  to  commit  them  to  gaol  until  the 
next  sessions  or  assises. 

Sect  3  enacted,  that  if  any  person 
or  persons  should  unlawfully  enter  into 
or  be  found  in  any  forest,  &c.,  at  night, 
according  to  the  provisions  of  the  Act, 
with  respect  to  what  should  be  deemed 
night,  for  the  purposes  thereof,  having 
any  net,  engine,  or  other  instrument, 
for  the  purpose  and  with  intent  to 
destroy,  &c.,  or  should  wilfully  destroy, 
ftc,  game,  it  should  and  might  be  law- 
ful to  and  fbr  the  ranger  and  rangers, 
owner  and  owners,  occupier  and  occo^ 
piers  of  any  such  forest,  &c.,  and  for 
his,  her,  or  their  keeper  or  keepers, 
servant  and  servants,  and  for  any  other 
person  or  persons,  to  seixe  and  appre- 
hend, or  assint  in  seizing  or  appro- 
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marked  (t),  that  in  one  statute  only,  5  Ann.  c.  14,  there  is 
false  grammar  in  no  fewer  than  six  places,  besides  other  mis- 

(i)  Burn's  Justice,  tit.  Game,  §  3. 


hending  such  offender  or  oflfenders,  and 
to  convey  and  deliver  them  into  the 
custody  of  a  peace-officer,  who  was 
thereby  anthoriied  and  directed  to  con- 
vey them  before  a  Justice  of  the  peace, 
to  be  dealt  with  according  to  law. 

The  9  Geo.  IV.  c.  09,  §  1,  after 
reciting  the  57  Geo.  III.  c.  90,  and 
that  **the  practice  of  going  out  by 
night  for  the  pmpote  of  destroying 
game,  has  nevertheless  very  much  in- 
creased of  late  years,  and  has  in  very 
many  instances  led  to  the  commis- 
sion of  murder,  and  of  other  grievous 
ofltooes,  and  that  it  is  expedient  to  re- 
peal the  said  recited  Act,  and  to  make 
more  effectual  provisions  than  now  by 
law  exist  for  repressing  such  practice,*' 
repeals  the  former  Act,  and  enacts, 
that  if  any  person  shall,  by  night,  un- 
lawfully take  or  destroy  any  game  or 
ndiftiits  in  any  land,  whether  open  or 
enclosed,  or  shall  by  night  unlawfully 
'  enter  or  be  in  any  land,  whether  open  or 
enelosed,  with  any  gun,  net,  engine,  or 
oilier  instrument,  for  the  purpose  of 
tsflung  or  destroying  game,  such  o£Een- 
der  shall,  upon  conviction  thereof  before 
two  Justices,  be  committed  for  the  first 
oflbnce  for  any  period  not  exceeding 
three  months,  with  hard  labour ;  and, 
at  the  expiration  of  such  period,  shall 
ind  sureties  by  recognizance,  himself 
in  10/.,  and  two  sureties  in  5L  each, 
ortme  surety  in  10/.,  for  his  not  so 
offending  again  for  one  year ;  and,  in 
tiaie  of  not  finding  such  sureties,  shall 
%« fbrther  imprisoned  and  kept  to  hard 
labottr  for  six  months,  unless  such  sure- 
ties «r^  sooner  femd-;  and*  in  case 
such  peraon  shajtt  so  oiend  «  aeoond 
time;  ind  shall  be  thereof  oonvieted 
beforstwojustieeB,  he  shaU  be  com- 
nrftled  foi'  any  period  not  exeeeding 
six  months,  with  hard  labour ;  and,  at 
tiM  expiration  of  sndi  period,  shall 
ind  iuretiet  by  veeogniiance,  ta  afere- 


said,  himself  in  20/.,  and  two  sureties 
in  10/.  each,  or  one  surety  in  20/.,  for 
his  not  so  offending  again  for  two  3rears ; 
and,  in  case  of  not  finding  such  sureties, 
shall  be  further  imprisoned  and  kept  to 
hard  labour  for  one  year,  unless  such 
sureties  are  sooner  found ;  and,  in  ease 
such  person  shall  so  ofiend  a  third 
time,  he  shall  be  guilty  of  a  misdemea- 
nor, and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court, 
to  be  transported  for  seven  yean,  or  to 
be  imprisoned  and  kept  to  hardlaboor 
for  any  term  not  exceeding  two  years. 
Sect.  2  enacts,  that  when  any  person 
shall  be  found  upon  any  land  commit- 
ting any  offence  hereinbefore  men- 
tioned, it  shall  be  lawful  for  the  owner 
or  occupier  of  such  land,  or  fior  any 
person  having  a  right  or  reputed  right 
of  free  warren  or  free  chasethereon,  or 
for  the  lord  of  the  manor  t>r  reputed 
manor  wherein  suoh  land  may  be  situ- 
ate, and  for  any  gamekeeper  or  servant 
of  any  of  the  persons  herein  mentioned, 
or  any  person  assisting  such  game- 
keeper or  servant,  to  seize  sad  appre- 
hend sudi  offender  wpan.  such  land,  or 
in  case  of  pursuit  being  made,  in  any 
other  place  to  which  he  may  have 
escaped  therefrom,  and  to  deliver  him 
into  the  custody  of  a  peace-officer,  in 
order  to  his  being  conveyed  before  two 
justices;  and,  in  case  such  offionder 
shall  assault  or  offer  any  violence  with 
any  gim,cross-bow4upe-enBB,  bludgeon, 
stick,  dub,  or  any  other  offensive 
weapon  whatsoever,  towards  any  perw>n 
herdbgr  authorized  to  seise  and  appre- 
hend him,  he  shall,  whether  it  be  his 
first*  second,  or  my.  otiier  offence,  be 
guilty  of  a  misdemeanor  j^  and,  being 
convicted  thereof,  shal^  be  liable,  at  the 
discretion  of  the  court,  to  be  transported 
for  seven  years»  or  to  be  imprisoned 
and  kept  to  hard  l#bour  for  any  term 
not  exceeding  two  years. 


ANP   PUBLIC  FOUCIi  OR   KCONOMY. 

takes :  the  occa&ion  of  which,  or  what  denouiinatioii  of  |)er- 
aons  were  {Hrobably  tlie  penners  of  these  statutes,  I  shall  not 


Sect  d  enacts,  that  where  any  per- 
fllttll  be  charged  on  the  oath  of  a 
andMs  witoeat,  before  any  jaitioe, 
any  oflSmce  punuhable  upon  sum- 
eoiiTiotion  by  firtne  of  this  Act^ 
tbe  jitlioe  may  issue  his  warrant  for 
■ffireliiiiiidiiig  snoh  person,  and  bringing 
Ub  belbre  two  justices,  to  be  dealt  with 
•ooovding  to  law. 

Seel.  4  enacts,  that  the  prosecudon 
Sbt  etery  ofenoe  punishable  iqionsum- 
—ry  oonYictson  by  virtue  of  this  Act, 
riydl  be  eommenced  within  six  months 
■Aer  the  commbsion  of  the  offence ; 
ud  the  proseevtioo  for  every  offence 
e  upon  indictment,  or  other- 
than  spon  summary  conviction, 
fay  Tiitae  of  this  Act,  shall  be  com- 
nweed  within  twelve  months  after  the 
eomnissson  of  the  o^nce. 

Sect.  5  gives  aform  of  conviction. 
Seet.  6  gives    an  appeal    to   the 
Qnarter  Sessions. 

Sect  7  takes  away  the  certiorari. 
-    Sect.   8  directs  convictions  to  be 
letunsed  to  die  Quarter  Sesnons,  and 
registered,  and  makes  than  evidence 
in  pcpeeeutions  under  the  Act. 

Sect.  .9  enacts,  that  if  any  persons, 
to  the  nnmber  of  three  or  more  toge- 
ther, shall  by  night  unlawfully  enter  or 
be  in  any  land,  whether  open  or  en- 
dosed,  for  the  purpose  of  taking  or  de- 
stroying game  or  rabbits,  any  of  such 
penons  being  armed  with   any  gun, 
ciosi«bow,  fire-arms,  bludgeon,  or  any 
^tber  offiensive  weapon,  each  and  every 
ef  sticfa  persons  shall  be  guilty  of  a 
mfisdemeanor,    and    being    convicted 
Ihoreof  before  the  justioee  of  gaol  deli- 
very, ^  the  county  or  place  in  which 
the  oAtace  shall  be  committed,  shall 
be  liaMe,  at  the  discretion  of  the  court, 
to  be  transported  for  any  term  not  ex- 
ceedUng  fomieen,  nor  less  than  seven 
years,  or  to  be  imprisoned  and  kept  to 
hard  labour  for  any  term  not  exceeding 
three  years. 


Sect.  12  enacts,  that  for  the  purposes 
of  this  Act,  the  night  shail  be  consi- 
dered, and  is  hereby  declared  to  com- 
mence, at  the  expiration  of  the  first 
hour  after  sunset,  and  to  conclude  at 
the  beginning  of  the  last  hour  before 
sunrise. 

Sect  13  enacts,  that  (at  the  purposes 
of  this  Act  the  word  gatne  shall  be 
deemed  to  include  haies,  pheasants, 
partridges,  grouse,  heath  or  moor  game, 
black  game,  and  bustards. 

The  two  Acts  of  parliament  being 
thus  at  once  brought  under  review,  the 
student  will  have  little   difficulty   ia 
marking  the  distinctions  between  them. 
One  great  evil  attending  the  old  Act, 
was  the  indiscriminate  power  of  in- 
flicting so  severe  a  punishment  as  trans- 
portation for  seven  years,  or  long  im- 
prisonment (to  which,  since  the  3  Geo. 
IV.  c   114,  hard    labour   might   be 
added),  for  every  offence,  whether  the 
first  or  not,  and  whether  accompanied 
by  circumstances  of  aggravation  or  not. 
Another,  and  still  greater  evil,  was  the 
vesting  such  a  power  in  tiie  courts  of 
quarter  sessions,  constituted  as  they 
are  of  individuals  who,  however  meri- 
torious in  other  respects,  are  the  very 
last  persons  qualified  to  administer  the 
law  in  such  cases  with  proper  impar- 
tiality, temper,  and  mercy.     It  is  noto- 
rious that  those  courts  have  frequently 
visited  the  poacher  with  sentence  of 
transportation   at    the    same   sessions 
where  they  have  dismissed  the  servant 
who  has  robbed  his  employer,  or  the 
nightly  marauder  who  has  broken  open 
and  plundered  a  hen-house,  with  a  few 
months*  tmprisomaent ;   and  that  the 
sentences  passed  by  the  judges  of  as- 
sise upon  offiBuders  against  the  game 
laws,  have  been  upon  an  average  about 
one-fourth   in  degree  of  severity  in 
comparison  with  those  passed  upon  si- 
milar offenders  by  the  courts  of  qusrtcr 
sessions.     By  the  new  Act  both  these 
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at  present  inquire  (32).     It  is  in  general  sufficient  to  observe, 
that  the  qualificatiom  for  killing  game,  as  they  are  usually 


•▼ib  are  remedied.  The  first  section 
firunes  a  scale  of  punishment  propor- 
tioned to  the  number  of  succesaive  of- 
fences ;  and  the  ninth,  which  imposes 
the  punishment  of  transportation  upon 
first  ofiences  of  a  particular  description, 
vests  the  power  of  trying  those  ofiences 
in  the  justices  of  gaol  delivery  exclu- 
sively. The  new  Act,  however,  is  not 
free  from  imperfections  and  obscuri- 
ties. Looking  at  the  language  of  the 
first  section,  it  would  ieem^  that  if  one 
or  two  persons  should  be  proved  to 
have  entered  into  any  land,  by  night, 
armed  with  any  gun,  &c.,  for  Uie  pur- 
pose of  taking  and  destroying  ruMitj 
onlify  they  would  not  be  liable  within 
that  section.  Again,  it  seems  by  no 
means  clear,  that  offences  committed 
by  three  or  more  persons  together,  as 
described  in  the  ninth  section,  would 
not  be  punishable  under  the  first  sec- 
tion. The  definition  of  ui^ht,  given  in 
the  twelfth  section,  b  perfectly  dif- 
ferent from  that  embodied  in  the  first 
section  of  the  old  statute,  and  i^pears 
unfortunately  to  be  even  less  distinct 
and  perspicuous.  No  provision  what- 
ever is  made  for  the  punishment  of 
offenders  returning  from  transporta- 
tion ;  it  is  presumed,  however,  that 
such  oflTenders  will  be  capital  felons, 
and  punishable  as  such  under  the  gene- 
ral provisions  of  5  Geo.  IV.  c  84,  for 
which  vide  ante,  \2U,  notes  (12)  (Id). 
The  following  decisions  upon  the  old 
statute  will,  it  is  conceived,  be  still  found 
useful,  as  applicable  to  the  new  Act. 

An  indictment,  charging  a  party 
with  having  entered  into  a  forest,  chase, 
&c.,  with  intent  to  destroy  game,  and 
b«ng  there  found  armed,  in  the  night, 
must,  in  some  -way  or  other,  particu- 
larize the  place,  as  by  setting  forth  the 
name,  ownership,  occupation,  or  abut- 
tals; for  the  oflTencc  is  substantially 
local,  and  the  defendant  is  entitled  to 
know  to  what  specific  place  the  evi- 


dence is  to  be  directed ;  Hex  v.    Rid- 
Uu,  R.  &  R.  C.  C.  515. 

If  several  persons  are  out  with  the 
intent  to  kill  game,  and  only  one  of 
\h.em  is  armed,  the  rest  who  are  un- 
armed, are  liable  to  be  convicted ;  Rex 
V.  Smith,  Id.  368. 

It  is  no  answer  to  a  charge  of  being 
found  armed  in  the  night  in  a  wood 
with  intent  to  kill  game,  that  the  pri- 
soners put  down  their  arms,  and  left 
them,  before  they  were  seen,  if  it  was 
perceived  (by  the  flash  of  a  gun,  or 
otherwise)  that  some,  or  one  of  them, 
were  armed,  before  they  were  seen; 
Rex  V.  iVai/r,  Id.  dSa 

If  several  go  into  a  close  in  the 
night  to  kill  game,  and  one  has  arms 
without  the  knowledge  of  the  others, 
the  other  persons,  who  are  unarmed, 
are  not  liable  to  be  convicted ;  Rex  v. 
Southern,  Id.  444. 

What  is,  or  is  not,  a  bludgeon,  or  an 
ojj'entive  tceapon,  within  the  meaning  of 
the  legislature,  has  frequently  been  the 
sul^ect  of  argument  upon  trials  of  pro- 
secutions under  the  former  Act  of  par- 
liament. The  new  Act  contains  no- 
thing tending  to  set  that  question  at 
rest,  and  there  are  no  decisions  to  be 
found  upon  the  point,  at  least  with  re- 
ference to  these  particular  statutes. 
The  editor  once  conducted  a  prose- 
cution under  9  Geo.  IV.  c.  69,  §  9,  in 
the  course  of  which  it  appeared  that 
the  defendants  were  armed  with  sticks^ 
about  four  feet  in  length,  and  about  the 
size  of  a  man*s  thumb  in  circumfer- 
ence. It  was  objected  that  these  were 
not  either  bludgeons  or  offensive  wea- 
pons within  the  fair  meaning  of  the  Act 
of  parliament,  and  the  learned  judge^ 
Burrough,  J.,  expressed  himself  of  that 
opinion,  and  upon  that  ground  directed 
the  jury  to  acquit  the  defendants, 
which  they  did  accordingly;  Rex  v. 
Edwards  and  others^  Essex  Special 
Gaol   Delivery,  December  1828,  Ed. 
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called,  or  more  properly  the  exemptions  from  the  penalties 
inflicted  by  the  statute  law^  are^  1.  The  having  a  freehold 
estate  of  100/.  ^per  annum  ;  there  being  fifty  times  the  pro- 
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MS.  In  Bex  v.  Johnton,  R.  &  R.  C. 
C.  492;  a  proeecution  on  the  7  Greo.  IL 
c  21»  for  assaulting  the  prosecutor 
with  an  offenflire  weapon,  with  intent 
to  steal  his  money,  it  was  held,  that  a 
stick  was  an  ofiensive  weapon  within 
die  m^^p»"g  of  that  statute,  though 
not  of  extraordinary  size,  and  though 
H  might  in  general  be  used  as  a  walk- 
ing Mtick.  And  see  FUlcher^s  case, 
1  Leach,  23;  2Stra.  1166;  Hutchin- 
uius  case,  I  Leach,  342;  1  Russell, 
167,862. 

(32)  By  the  1  &  2  W.  IV.  c.  32, 
§  1,  the  previously  existing  statutes  re- 
lating to  game  (not,  however,  including 
the  9  Geo.  IV.  c.  69)  are  repealed. 

Sect.  2  defines  what  shall  be  deemed 


Sect.  3  particularises  the  days  and 
seasons  during  which  game  shall  not 
be  killed;  and  imposes  a  penalty  on 
persons  laying  poison  to  kill  game. 

Sect  4  makes  the  possession  of  game 
illegal,  after  ten  days  in  licensed  deal- 
ers, and  forty  days  in  other  persons,- 
after  the  expiration  of  the  season. 

By  sect  5  the  Act  shall  not  affect 
the  existing  laws  respecting  game  cer- 
tificates. 

By  sect  6,  every  certificated  person 
may  kill  game,  subject  to  the  law  of 
trespass. 

By  sect  7,  under  existing  leases,  the 
landlord  shall  have  the  game,  except 
in  certain  specified  cases. 

By  sect  8,  the  Act  shall  not  affect 
any  cmbting  or  future  agreements  re- 
specting game,  nor  any  rights  of  manor, 
forest,  chase,  or  warren. 

By  sect.  9,  the  Act  shall  not  affect 
any  of  his  Majesty's  forest  rights,  &c. 

By  sect.  10,  the  Act  shall  not  affect 
any  cattle-gates  or  rights  of  common ; 
and  lords  of  manors  shall  have  the 
game  on  the  wastes. 

By  sect  11,  landlords  having  the 
game  may  authorize  others  to  kill  it. 


By  sect  12,  where  landlords  have 
the  right  to  the  game,  in  exclusion  of 
occupiers,  the  latter  shall  be  liable  to  a 
penalty  for  killing  it 

By  sect  13,  lords  of  manors  may 
appoint  game-keepers,  and  authorize 
them  to  seize  dogs,  nets,  &c.  used  by 
uncertificated  persons. 

By  sect  14,  lords  of  manors  may 
grant  deputations. 

Sect  15,  lays  down  regulations  re- 
specting appointments  of  game-keepers 
in  Wales. 

By  sect  16,  all  appointments  of 
game-keepers  shall  be  registered  with 
the  clerk  of  the  peace. 

By  sect.  17,  certificated  persons  may 
sell  game  to  licensed  dealers. 

By  sect  18,  justices  shall  hold  spe- 
cial sessions  yearly  for  granting  li- 
cenoes  to  persons  to  deal  in  game,  who 
shall  put  up  a  board  specifying  that 
they  are  licensed. 

By  sect  19,  persons  licensed  to  deal 
in  game  shall  annually  take  out  a  cer- 
tificate with  a  21.  duty. 

By  sect  20,  tax  collectors  shall 
yearly  make  out  lists  of  persons  who 
have  obtained  licences  to  deal  in  game. 

By  sect.  21,  partners  shall  not  be 
obliged  to  take  out  more  than  one  li- 
cence yearly. 

Sect.  22,  declares  when  licences 
shall  become  void. 

Sect  2S,  imposes  a  cumulative  pe- 
nalty upon  persons  killing  game  with- 
out  a  certificate. 

Sect  24,  imposes  a  penalty  upon 
persons  destroying  or  taking  the  eggs 
of  game. 

Sect.  25,  imposes  penalties  upon 
persons  selling  game  without  a  licence, 
and  upon  certificated  persons  selling  to 
unlicensed  persons. 

Sect.  26,  excepts  innkeepers. 

Sect.  27,  imposes  a  penalty  upon 
persons  buying  game  except  from  li- 
censed dealers. 
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fertfjeqixwed  to  enable  a  mlin  to  kill  a  partridge,  as  to  vote 
fbr  a  knight  of  the  shire :  2.  A  leasehold^  for  ninety-^ine 
^4mtB  of    I90ij  par   annttm:    3.  Being  the  son  and  heir 


Sect  S8,  imposes  penalties  upcm  li- 
oeined  demlers  btfying^  game  fhnn  on- 
certiflcstea  petBbtis,  ot  otliefwise  of- 
fending. 

fkct.  29,  Excepts  buying  and  selling 
^^e  by  servants  of  ficensed  dealers. 

'Sede.  90,  imposes  a  penalty  upon 
persons  trespassing  in  the  day-time 
ap6h  lands  in  search  of  game;  and 
provides,  that  where  the  occupier  of 
land,  not  being  entitled  to  the  game, 
allows  any  person  to  kill  it,  the  party 
entitled  to  the  game  may  enforce  the 
penalty. 

By  sect.  81,  trespassers  in  search  of 
game  may  be  requhred  to  quit  the  land, 
and  to  tell  their  names  and  abodes; 
nd  in  case  of  reftisal,  may  be  arrested. 

Sect  82,  imposes  a  penalty  upon 
persons  found  armed  using  violence,  &c. 

Sect.  88,  imposes  a  penalty  upon 
persons  trespassing  in  the  day-time  in 
his  Majesty's  forests. 

Sect.  84,  defines  what  shall  be 
deem^  day-time. 

By  sect.  S5,  the  provisions  as  to 
trespassers  shall  not  apply  to  persons 
hunting,  &c. 

By  sect  86,  game  may  be  taken 
(pom  trespassers  not  delivering  up  the 
same  when  demanded. 

Sect  87,  prescribes  the  application 
of  penalties ;  and 

Sect  86,  the  time  for  payment 
thereof,  and  the  scale  of  imprisonment 
fipr  non-payment 

Sect.  89,  gives  a  form  of  conviction. 

Sect.  40,  gives  a  power  to  summon 
witnesses,  and  imposes  a  penalty  for 
(jBsobedience  of  summonses,  &c. 

deot.  41,  fixes  the  thne  for  proceed- 
ings,' and  the  mode  of  enforcing  the 
appearance  of  offenders.  - 

Sect.  42«  provides  that  prosecutors 
sAiatl  not  be  required  to  prove  a  ne- 
ginfe. 

Sect.  48,  directs  that  convictions 
shall  be  returned  to  the  sessions. 


Sectt.  44,  gives  an  appeal. 

Sect  45,  takes  away  the  certiorari. 

Sect.  46,  provides  that  the  Act  shall 
not  preclude  actions  for  trespass,  but 
prohibits  douUe  proeeedings  for  the 
same  trespass. 

Sect.  47,  regulates  proceedings 
against  persons  acting  under  the  Act. 

Sect.  48,  confines  the  operation  of 
the  Act  to  England  and  Wides. 

Schedules  (A)  and  (B)  give  forms 
of  licences  and  certificates. 

Having  thus  taken  an  abridged  view 
of  the  provisions  of  the  new  law,  it 
may  be  useful,  briefly  to  notice  some 
of  the  leading  decisions  upon  the  for- 
mer game  laws,  with  re^ct  to,  first, 
the  property  in  game;  secondly,  the 
qualification  to  kill  game ;  thirdly,  the 
penalties  for  killing  game;  fourthly, 
informations  and  convictions  under 
the  game  laws;  and  fifthly,  game- 
keepers. 

First  One  who  finds  game  on  his 
own  land,  has  no  right  to  pursue  and 
kill  it  on  the  land  of  another ;  Dtan  v. 
Clayton,  7  Taunt  489.  And  discharg- 
ing  a  gun  from  the  outside  of  another^ 
field  into  it,  so  that  the  shot  must 
strike  the  soil,  is  breaking  and  entering 
the  field ;  Phkenng  v.  Rudd,  4  Camp. 
220;  1  Stark.  56.  The  plaintiff's 
dogs  having  hunted  and  caught,  on  the 
defendant's  land,  a  hare,  started  on  the 
land  of  a  third  person,  the  property  is 
thereby  vested  in  the  plaintiff,  who 
maynudlitain  trespass  against  thede- 
fendant  for  afterwards  taking  away  the 
hare.  And  so  it  would  be,  though  the 
hare,  being  quite  spent,  had  been 
oaught  up  by  a  labourer  of  the  de- 
fendant for  the  benefit  of  the  hunters ; 
Churchward  v.  Studdy,  14  East,  249. 

A  clause  in  a  deed  dated  1655,  (be- 
fore shooting  was  in  use,)  reserving  a 
right  of  hawking  and  hunting,  does 
not  include  the  liberty  of  shooting  fea- 
thered game   with   a   gun ;  Moore  v. 
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uppirent  of  ati  eiquire  (a  very  loose  and  vague  deBcription) 
or  penon  of  mperiat  degree:  4.  Being  the  owner,  or 
htitfetf  of  a  fereatf  park,  chase,  or  warren.     For  unqualified 


Emrl  rf  Plpmmth,  7  TmOL  <^14;  1 

StoouSkf.  Aaettateof  tlMvaliMof 
ICOL  a  jmtt  boMeB  by  the  defendant 
in  hia  own  tiglit,  ondcr  a  leue  for 
nineCj-nine  yean  to  trustees,  if  the  de- 
end  othera  iboald  so  long  Hve, 
qiiaHfieation  to  kill  game, 
within  S8&  28  C.  II.  c.  25,  $  3;  Earl 
Ferr§ri  ▼.  Hinttm,  8  T.  B.  506. 

Alfe  eatate  of  leas  than  150/.a  year 
doea  not  give  a  qnaliication  to  kill 
gnme;  Lomnde$\.  Iamim,  Cald.  188. 

A  churah  Uving  is  a  life  estate;  Id. 
Ibid. 

On  a  qnestion  of  a  defendant's  qna- 
[JirwHon  to  kill  game,  oonvicting  ma- 
gietralCB  may  fevm  their  opinion  that 
he  is  Aot  qnalified,  from  the  feet  of  his 
hmiig'isevioaaly  sworn  under  the  In- 
Aot'to  an  estate  under  100/.  a 
C  R«xT.  C/#rfa»,8T.  R.  220. 

An  §quitahte  estate  gives  a  qualifica- 
tioh ;  bwt-  ifr  nnut  be  of  the  necessary 
talae,  oienr  of  all  mortgages  or  incum- 
biaaeea  created  either  by  the  owner, 
or  by  thoie  under  whom  he  claims; 
WtthnhmU  ▼.  HiUi,  Cald.  280, 8  T.  R. 
221,  n. 

In  an  aetion  for  penalties  against  an 
unqualifled  person  for  killing  game, 
al%lit  proof  of  qualification  is  sufficient, 
unless  rebutted  by  other  evidence; 
Smuth  V.  Jtfftritt,  9  Price,  257. 

A  Seoteh  diploma,  conferring  the 
degree  of  M.D.,  does  not  give  a  qua- 
liieation  to  kill  game,  within  22  &  23 
(X  IL  c.  25;  Jonu  ▼.  Smart,  1 
T.  a  44. 

Esquirea  and  persons  of  higher  de- 
gree are  not  §jrpreuiy  exempted  by  22 
&  23  C.  IL  c.  25^  from  penalties  on 
breach  of  the  game  laws,  but  their  sons 
and  heifB  apparent  are;  llei  v.  Uilett, 
Cald.  388. 

A  son  can  only  bo  qualified  while  his 
father  lives,  the  words  of  the  Aii  being 
9ont  and  hnn  apparent ;  he  ceases  to 


be  heir  apparent  when  his  fether  dies, 
and  therefore  that  qieciea  of  quali- 
fication is  then  at  an  end ;  Chriirtian's 
O.  L.  130. 

A  commission  of  captain  of  volon- 
teers,  ngned  by  the  loid  lieutenant  of 
the  county,  does  not  confer  the  degree 
of  esquire,  nor  is  the  captain's  son 
thereby  qualified  to  kill  game ;  Tatbot 
V.  Eagle^  1  Taunt.  510.  Whether  an 
apothecary  is  an  inferior  tradesman 
within  4  &  5  W.  &  M.  c.  29i  §  10, 
qutBre ;  Button  v.  Mingajf,  2  Wils.  70. 

The  proof  of  qualification  lies  upon 
the  defendant,  both  on  an  information, 
and  in  an  action ;  iR«jr  v.  Turner,  5  M. 
&  8.206;  1  R.&M.  150. 

Thirdly.  In  debt  for  penalties  under 
the  game  laws,  the  plaintiff  can  recof  er 
only  one  penalty  for  the  same  act; 
Molton  V.  Chu$€leu,  I  £sp.  123. 

If  an  unqualified  person  kills  game 
by  accident,  he  cannot  take  it  away,  or 
he  is  subject  to  the  penalty;  Id.  Ibid. 

The  penalty  for  not  producing  a  U* 
cence  when  lawfully  required,  does  lot 
attach  on  a  mere  refusal  to  produce  it, 
unless  the  party  refuses,  on  request,  to 
tell  his  christian  and  surname,  and  his 
place  of  residence ;  Moiton  v.  Bog§n, 
4  Esp.  215. 

Possession  of  game  by  a  servant  em- 
ployed to  detect  poachers,  who  took  it 
up  after  it  had  been  killed  by  strangers 
on  the  manor,  in  order  to  carry  it  to 
the  lord,  is  not  a  possession  incurriiig 
a  penalty ;  WarneJ'ord  v.  Kendall^  10 
East,  10. 

An  unqualified  person  courting  a 
hare    with    the    qualified    owner    of 
greyhounds,  is  not  liable  to  the  pe- 
nalty of  5  Ann.  c.  14 ;  l.9¥)U  v.  Tuy- 
hr,  16  East,  49 

An  unqualified  and  unlicensed  per- 
son may  join  the  qx>rt  with  a  qualified 
person,  if  he  is  not  himself  a  principd, 
and  using  hn  own  dogs ;  Moiton  v. 
liogerf,  4  Esp.  217. 
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persons  transgressing  these  laws,  by  killing  gamci  keeping 
engines  for  that  purpose^  or  even  having  game  in  their  cus- 
tody,  or  for  persons,  however  qualified,  that  kill  game,  or 


A  servant  who  justifies  killing  gime 
as  such,  must  give  strict  evidence  that 
his  master  is  a  qualified  person ;  Clark$ 
v.  Jirmighton,  S  Camp.  328. 

A  servant  in  the  presence  and  by  the 
conmiand  of  his  master,  who  is  quali- 
fied, may  kill  game ;  Turner  v.  Lord 
Conhigsby,  Bull,  N.  P.  196. 

If  a  qualified  person  sends  out  his 
huntsman  with  his  hounds,  and  a  hare 
is  killed,  which  the  huntsman  takes  up, 
no  penalty  is  incurred ;  Hawke  v.  Jack- 
son, 2  Selw.  N.  P.  885. 

A  groom  attending  his  qualified  mas- 
ter while  using  dogs  for  killing  game, 
and  pursuing  it  by  his  master^s  xom- 
mand,  is  not  liable  to  any  penalty ;  Rtx 
V.  Taylor,  15  East,  460. 

The  servant  of  a  qualified  person  as- 
nsted  his  master  in  setting  a  trap  on 
his  land  for  taking  rabbits  and  vermin, 
and  his  master  ordered  him,  if  a  hare 
should  be  caught,  to  bring  it  to  him ; 
a  hare  was  caught  in  the  absence  of 
the  master,  and  was  killed  and  carried 
to  him  by  the  servant.  Held  that  the 
servant  was  not  liable  to  penalties  for 
using  a  snare  to  destroy  game,  or  for 
having  game  in  his  possession ;  Walker 
V.  ilfi//«,4 J. B.Moore, 843;  SB. &  B.  1. 

But  where  a  servant,  in  the  presence 
and  by  the  command  of  his  master, 
who  was  a  qualified  person,  went  out 
with  a  g^un  in  pursuit  of,  and  actually 
shot  and  killed  game,  he  was  held  lia- 
ble to  a  penalty;  Rex  v.  Sylveiter, 
4M.  &JL5;  9B.  &  C.  61. 

Morely  keeping  a  sporting  dog,  is 
not  evidence  of  keeping  it  for  the  pur- 
pose  of  destroying  game,  without  proof 
of  its  having  been  used  for  that  pur- 
pose; Rifadv.  Ph$lpt^  15  East,  271; 
2  Selw.  N.  P.  869^  n.  And  see  Hey- 
uHtrdw,  Homer,  5  B.  &  A.  317;  Bri- 
ar ty  V.  Ahfurrpe,  Id.  320,  n. 

On  an  infonnation  charging  the  de^ 
fendant  with  keeping  and  using  a  dogt 
and  a  gun,  oo  the  sane  day«  he  can 


only  be  convicted  in  one  penalty ;  Rex 
V.  Lovat,  7  T.  R.  152. 

But  a  defendant  may  be  convicted  of 
several  offences  in  the  same  conviction ; 
Rex  V.  Swallow,  8  T.  R.  284. 

Two  persons  cannot  be  convicted  in 
separate  penalties  imder  5  Ann.  c.  14, 
for  using  a  greyhound  to  destroy  game ; 
Rex  V.  BUasdale,  4  T.  R.  809. 

In  an  action  for  penalties  for  using  a 
gun  to  destroy  game,  it  is  sufficient  to 
prove  that  the  defendant  was  beating 
about  for  game,  and  pointed  his  gun, 
though  he  did  not  fire  at  any  game ; 
Hebden  v.  Hentey,  1  Chit.  Rep.  607; 
and  see  Rex  v.  Davit,  6  T.  R.  177; 
Rex  V.  Gardner,  Andr.  255;  2  Stra. 
1098;  2  Sess.  Ca.  385;  Rex  v.  A'tng, 

1  Sess.  Ca.  8a 

Fourthly.  A  conviction  on  5  Ann. 
c.  14,  for  keeping,  or  using  a  dog,  or 
gun,  to  destroy  game,  must  be  made 
within  three  months  after  the  offence 
committed ;  Rex  v.  Tolley,  3  East.  476. 

And  the  word  months  has  been  held 
to  mean  lunar  months;  VexY,  Bellamy, 

2  D.  &  R.  727;  1  B.  &  C.  500. 

A  conviction  must  particularly  and 
negatively  specify,  that  the  defendant 
had  not  any  of  the  qualifications  re- 
quired by  the  statute;-  Rex  v.  Jarvit, 
1  Burr.  148;  1  East,  443,  n.;  Rex  v. 
IVheatman,  1  Doug.  345. 

But  the  evidence  need  not  negative 
every  specific  qualification;  Rex  v. 
Crowther,  1  T.  R.  125. 

Evidence  in  a  conviction  on  5  Ann. 
c.  14,  that  *'  the  defendant  kept  and 
used  a  gun  to  kill  and  destroy  the 
game**  has  been  held  sufficient;  Rex 
V.  Thompson,  2  T.  R.  18. 

A  conviction  for  killing  game,  not 
being  qualified,  to  the  effect  of  the 
form  given  by  31  Geo.  III.  c.  21,  §  4, 
is  good ;  Rex  v.  Jefferies,  Nolan,  106. 

A  ctmviction  alleging  that  the  de- 
fendant had  not  *'  lands  or  tenements, 
or  any  other  estate  of  inheritance  of 
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have  it  in  possession,  at  unseasonable  times  of  the  year,  or 
unseasonable  hours  of  the  day  or  night,  on  Sundays  or  on 
Cbnstmaa-day,  there  are  various  penalties  assigned,  corporal 


the  clear  yetily  Taliie  of  lOOf,  or  for 
term  of  life,  &c,  or  was  in  any  other 
■sBner  <jiialiSed,'*  ficc.  Is  not  tnffi- 
cieiit,  without  abo  specifically  nega- 
trring  that  he  had  an  estate  of  inhe- 
ritanee  of  ihe  clear  yearly  rahie  of 
lOOL  in  r^^  of  his  wife ;  bat  it  is  suf- 
ficient to  state  that  he  kept  and  used  a 
dog  called  a  lurcher,  to  kill  and  destroy 
die  game ;  Bei  ▼.  Eitrnshawt  15  East, 
456. 

A  eooriction  of  the  defendant  "  as 
not  being  the  eldest  son  of  an  esquire, 
or  of  other  person  of  higher  degree,**  b 
good;  JRerv.  Utley,  1  T.  R.  45,  n. 

An  information  for  keeping  a  net, 
muft  negatife  the  qualification ;  Heb^ 
den  T.  B/m/,  1  Chit.  Rep.  607,  n. 

If  IS  sufficient  on  a  conviction  against 
a  carrier  for  having  game  in  his  posses- 
sion, if  the  quaUfications  are  negatived 
in  tiie  information  and  adjudication, 
without  negativing  them  in  the  evi- 
dence ;  Her  v.  Turnery  5  M.  &  S.  206. 

Sudi  a  conviction  need  not  negative 
the  defendant's  qualification  to  kill 
game ;  nor  aver  that  he  had  the  game 
in  his  possession  "  knowingly ;  **  Uex 
V.  Mortft,  4  D.  &  R.  260;  2  B.  &  C. 
717. 

A  conviction  should  set  out  all  the 
evidence,  and  not  merely  state  the  re- 
sult of  it;  H«v.  tovat,  7  T.  R.  152; 
and  see  Rex  r.  Clarke,  8  T.  R.  222. 

A  conviction  stating  in  the  informa- 
tion that  the  defendant  "  killed  a  hare," 
is  bad ;  Rex  v.  Morgan,  2  Chit.  Rep. 

56a 

Evidence  in  support  of  an  informa- 
tion before  a  magistrate  under  the 
game  laws,  cannot  be  received  in  the 
absence  of  the  defendant,  at  least,  where 
he  has  not  been  peitonallit  served  with 
a  snnmons  to  appear  to  the  informa- 
tion. Whether  in  such  case,  an  attor- 
ney is  by  law  entitled  to  be  present, 
and  to  act  for  the  defendant  before  the 
magistrate,  qu^re;  Rer  v.  Cpmrnins, 
8  D.  &  R.  344. 


The  mforroer  cannot  be  a  witness ; 
Rex  V.  Stone,  2  Ld.  Raym.  1545;  R«r 
V.  Blatuy,  2  Andr.  240. 

A  magistrate  who  convicts  an  un- 
qualified person  of  killing  game,  and 
causes  his  dog  to  be  brought  for  the 
purpose  of  seizing  it,  may  order  the  dog 
to  be  killed,  without  any  formal  abju- 
dication of  seizure;  Kivgnoorth  v. 
Button,  5  Taunt.  416,  1  Marsh,  106. 

And  he  may  take  a  gun  used  by  an 
unqualified  person ;  Deremkr,  Metuai^ 
7  Mod.  215. 

But  not  the  gvM  of  a  gamekeeper, 
though  he  be  not  within  his  own  manor ; 
Rogers  V.  Carter,  2  Wils.  286. 

Semble,  that  he  cannot  himself  enter 
a  house  to  search  for  engines,  &c  ; 
Briggs  V.  Evrljfn,  2  H.  Bl.  114. 

Fifthly.  The  lord  of  a  hundred  or 
wapentake  cannot  grant  a  deputation 
to  a  gamekeeper ;  Earl  of  Aylesbury 
V.  Pattison,  1  Doug.  28. 

Bodies  corporate,  lords  of  manors, 
are  not  prevented  by  8  G.  I.  c.  11, 
from  appointing  unqualified  persons 
their  gamekeepers.  A  deputation  to 
a  gamekeeper,  who  is  neither  himself 
qualified,  nor  is  a  servant  to  the  lord  of 
the  manor,  need  not  state  on  the  face 
of  it  that  he  is  appointed  to  kill  game 
for  the  use  of  the  lord  ;  and  it  will  be 
presumed  that  the  game  he  kills  is  for 
the  lord's  use,till  the  contrary  is  proved; 
Spurrier  v.  VaU,  1  Camp.  457 ;  10 
East,  413. 

The  gamekeeper  of  a  lord  of  a  manor 
may  carry  a  gun  any  where  out  of  the 
manor ;  Rogers  v.  Carter,  2  Wils.  887. 

A  gamekeeper  authorized  by  his 
deputation  to  seize  greyhounds,  setting 
dogs,  ferrets,  and  to  do  all  other  things 
belonging  to  the  office  of  gamekeeper, 
has  no  right  to  seiie  hounds  ;  Grant  v. 
Hutton,  ]  B.  &  A.  134. 

A  gamekeeper  is  not  empowered  to 
seize  game  in  the  poasession  of  an  un- 
qualified person,  under  a  general  di- 
rection from  the  lord  of  the  manor, 
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and  pecuniary,  by  different  statutes ;  on  any  of  which,  but 
only  on  one  at  a  time,  the  justices  may  convict  in  a  sum- 
mary way,  or,  in  most  of  them^  prosecutions  may  be  carried 
on  at  the  assizes.  And,  lastly,  by  statute  ^8  Geo.  II.  c.  12, 
no  person,  however  qualified  to  kiU,  may  make  merchandize 
of  this  valuable  privilege,  by  selling  or  exposing  to  sale 
any  game,  on  pain  of  like  forfeiture  as  if  he  had  no  qualifi- 
cation (83)  (34). 


though  the  seizure  is  made  within  the 
manor;  Bird  v.  Dale,  7  Taunt.  560; 
1  J.  B.  Moore,  290. 

It  is  no  defence  to  debt  for  penalties 
on  the  game  laws  that  the  defendant 
acted  bon^  fide  as  the  gamekeq)er  of 
a  manor,  under  a  deputation  from  a 
person  claimmg  a  right  to  appoint  the 
gamekeeper,  there  being  no  ground 
for  the  claim;  Catcrujt  v.  Gibhs,  5 
T.  R.  19. 

Semble,  that  a  deputation  is  not  evi- 
dence of  qualification,  without  proof 
of  registration  with  the  clerk  of  the 
peace ;  nor  admissible  as  evidence  of 
fbe  existence  of  a  manor,  without  a 
foundation  being  first  laid  in  fact; 
Ruihwnrth  v.  Cravm,  1  M'Clel.  and 
Y.  417. 

(3d)  It  will  be  seen  by  reference  to 
the  stotute  1  &  2  W.  IV.  c.  92,  set  out  at 
the  commencement  of  note  (92^  ante 
174,  that  the  buying  and  selling  of 
game  is  now  legalised  under  certain 
regulations  and  restrictions. 

(94)  Under  the  head  of  offences 
against  the  public  economy,  it  may  be 
allowable  to  mention  that  of  selling 
public  offices.  The  ancient  statutes  of 
12  R.  II.  c.  2,  "  that  none  shall  obtain 
oftoes  by  suit,  or  for  reward,  but  upon 
. .  desert,"  which  Lord  Coke  s«ys  is  wor- 
thy  to  be  written  in  letters  of  gold, 
\JQt  more  worthy  to  be  put  in  due  execu- 
tion, Co.  Litt.  234,  andtiiat  of  5  and  6 
K.  VL  c  16,  <<agaiwfe  bujing  aii4 
selling  of  offices,'*  imposed  only  civil 
restrictions  upon  tliis  offence,  and  civil 
cHsabilities  upon  offenders.  Bat  t}y  ihe 
^49.aeo.  IlLci  t2e^irecitia^tliK3i^&0 


E.  VI.  c.  16,  and  extending  its  pro- 
visions to  Scotland  and  Ireland,  and  to 
all  offices  in  the  gift  of  the  crown,  &,c.  ; 
persons  buying  or  selling,  or  receiving 
or  paying  money  or  reward  for  any 
such  office ;  and  persons  receiving  or 
paying  money  for  soliciting  or  obtain- 
ing any  such  office,  or  any  negociation 
or  pretended  negociation  relating 
thereto ;  and  persons  opening  or  ad- 
vertising houses  for  transacting  business 
relating  to  the  sale  of  any  such  office ; 
shall  be  respectively  deemed  and  ad- 
judged guilty  of  a  misdemeanor:  and 
offences  against  this  Act,  committed 
abroad,  shall  be  tried  in  the  court  of 
King's  Bench  at  Wettminster,  under 
the  42  Geo.  IIL  c  85.  Commissions 
in  the  East  India  Company's  service 
are  expressly  mentioned  by  the  statute, 
and  several  instances  have  occurred, 
one  very  recently,  of  persons  convicted 
and  punished  for  tbo  sale  and  nego- 
tiation of  such  offices.  See  two 
modem  decisions  bearing  upon  this 
subject  genendly,  Hvghei  v.  Statham, 

6  D.  &  R.  219;  4  B.  &  C.  187; 
Waldo  V.  Martiw,  6  p,,&  R,  364;  4  B. 
&.  C.  919:  and  see  the  other  cases 
collected  ia  1  Chit.  Stat.'  74(!),lnnotB; 
8  CMt.  Com;  L.  06;  HtfriBoa's 
DigeA,  Officer  4  Cem,  0^.  UJiUier, 
K.  1.  See  the  6  Geo.  IV.  c.  82  & 
63,  for  abolishing  t^c  sale  of  offices  in 
Ae  courts  of  King's  Bench  and  Com- 
mon Pleaa.  ^  to  bribery  at  elections, 
aee  this,  work,  voL  L,  179,  ante,  140, 
and  the  statutes  59  Geo.  III.  c.  89,  and 

7  &  8  Geo.  IV.  c.  37. 
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CUAFTER  XIV. 
OF    HOMICIDE. 


In  the  ten  preceding  chapters  we  have  considered,  first,  such  ofcrimetairtet. 
crimes  and  misdemesnors  as  are  more  immediately  injurious  *"»  *"**^"'*'^ 
to  Gods  And  his  holy  religion ;  secondly,  such  as  violate  or 
transgress  the  law  of  nations ;  thirdly,  such  as  more  especially 
mSect  the  king,  the  father  and  representative  of  his  people ; 
iburthly,  such  as  more  directly  infringe  the  rights  of  the  public 
or  commonwealth,  taken  in  its  collective  capacity ;  and  are 
now,  lastly,  to  take  into  consideration  those  which  in  a  more 
peculiar  manner  afiect  and  injure  individuals  or  private 
subjects. 

Wer^iixese  injuries  indeed  confined  to  individuals  only,  which  are  con. 
and  did  they  affect  none  but  their  immediate  objects,  they  i52StelSS^ 
Would  fait  absolutely  under  the  notion  of  private  wrongs ;  for  ~*''^**«^ 
which  i9i!satisfaction  would  be  due  only  to  the  party  injured : 
the  jnanAer  of   obtaining  which  was   the  subject  of   our 
inqttmes  in  the  preceding  volume.     But  the  wrongs,  which 
we  are  now  to  treat  of,  are  of   a  much  more  extensive  con* 
jsequence;  1.  Because  it  is  impossible  they  can  be  committed 
-witbout  a  violation  of  the  laws  of  nature ;  of  the  moral  as  well 
at  'political  rules  of  right :  2.  Because  they  include  in  them 
almost  always  a  breach  of  the  public  peace :  3.  Because  by 
their  example  and  evil  tendency  they  threaten  and  endanger 
the  subversion  of  all  civil  society.     Upon  these  accounts  it 
itf,  *that,  besides  the  private  satisfaction  due  and  given  in      r*1771 
many  <:ase8  to  the  individual,  by  action  for  the  private  wrong, 
the  government  also  calls  upon  the  offender  to  submit  to  public 
punishment  for  the  public  crime.     And  the  prosecution  of 
these  offences  is  always  at  the  suit  and  in  the  name  of  the 
kingf  in  whom  by  the  texture  of  our  constitution  the  jus 
fftadii,  or  executory  power  of  the  law,  entirely  resides.    Thus 
too,  in  the  old  Gothic  constitution,  there  was  a  threefold  pun- 
ishment inflicted  on  all  delinquents:    first,  for   the  private 
wrong  to  the  party  injured;  secondly,  for  the  oficnce  against 
the  king  by  disobedience  to  the  laws ;  and  thirdly,  for  the 
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crime  against  the  public  by  their  evil  example  (a).  Of  which 
we  may  trace  the  groundwork,  in  what  Tacitus  tells  us  of 
his  Germans  (6) ;  that,  whenever  offenders  were  fined  "para 
nmtcUe  regis  vel  civiiatiy  pars  ipsi  qui  vindicalur  vel  pro- 
pinquis  ejtUf  exsohitur  (1)." 

ii»dwooftiir««  These  crimes  and  misdemesnors  against  private  subjects 
are  principally  of  three  kinds ;  against  their  persons,  their 
habitations,  and  their  property. 

tor^  penoiM      Of  crimes  injurious  to  the  persons  of  private  subjects,  the 

MhSniSdeJ*'  most  principal  and  important  is  the  offence  of  taking  away 
that  life,  which  is  the  immediate  gift  of  the  great  Creator ;  and 
of  which  therefore  no  man  can  be  entitled  to  deprive  himself 
of  another,  but  in  some  manner  either  expressly  commanded 
in,  or  evidently  deducible  from,  those  laws  which  the  Creator 
has  given  us ;  the  divine  laws,  I  mean,  of  either  nature  or 
revelation.  The  subject  therefore  of  the  present  chapter  will 
be  the  offence  of  homicide,  or  destroying  the  life  of  man,  in 
its  several  stages  of  guilt,  arising  from  the  particular  circum- 
stances of  mitigation  or  aggravation  which  attend  it. 

j^U^oJ^gJJJ      Now  homicide,  or  the  killing  of  any  human  creature,  is  of 

mUSSu  *°*^  *  three  kinds ;  justifiable,  excusable,  and  felonious.     The  first 
has  no  share  of  guilt  at  all ;  the  second  very  little :   but  the 
[^178]      ^third  is  the  highest  crime  against  the  law  of  nature  that  man 
is  capable  of  committing. 

hovSSSa^ll,  by      ^  Justifiable  homicide  is  of  divers  kinds. 

^omm^'of  utw  ^"  ^^^^  ^  ^^  owiug  to  somc  Unavoidable  necessity,  without 
any  will,  intention,  or  desire,  and  without  any  inadvertence  or 
negligence  in  the  party  killing,  and  therefore  without  any 
shadow  of  blame.  As,  for  instance,  by  virtue  of  such  an 
oflSce  as  obliges  one,  in  the  execution  of  public  justice,  to  put 
a  male&ctor  to  death,  who  hath  forfeited  his  life  by  the  laws 
and  verdict  of  his  country.  This  is  an  act  of  necessity,  and 
even  of  civil  duty ;  and  therefore  not  only  justifiable,  but 
commendable,  where  the  law  requires  it.  But  the  law  must 
require  it,  otherwise  it  is  not  justifiable :  therefore  wantonly 
to  kill  the  greatest  of  malefactors,  a  felon  or  a  traitor,  attainted 

(a)  Stiernhook,  1.  1,  c,  5.  (A)  De  mor  Germ,  c,  12. 


(1)  "  Ptrt  of  the  fine  is  paid  to  the  king,  or  the  state,  and  part  to  the  per. 

son  1^*0  is  injured,  or  his  relations." 
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or  outlawed,  deliberately,  uncoropelledy  and  extnyudicialiyy  is 
murder  (c).  For,  as  Bracton  (d)  very  justly  observes,  *'  isiud 
h0W$icidium,siJit  ex  Uvare^  vel  delectatiane  effundendi  kuma- 
mmm  Manguinmn  Ucet  jmii  oceidatur  Ute,  iamen  occisor 
peecat  mortaliter^  propter  intenlionem  corruptam  (2)."  And 
furtlier,  if  judgment  of  death  be  given  by  a  judge  not 
authorixed  by  lawful  commission,  and  execution  is  done 
accordingly,  the  judge  is  guilty  of  murder  (e).  And  upon 
this  account  sir  Matthew  Hale  himself,  though  he  accepted  the 
place  of  a  judge  of  the  Common  Pleas  under  Cromwell's 
government,  since  it  is  necessary  to  decide  the  disputes  of 
civil  property  in  the  worst  of  times,  yet  declined  to  sit  on  the 
crown  side  at  the  assizes,  and  try  prisoners ;  having  very 
strong  objections  to  the  legality  of  the  usurper's  commission 
(/) :  a  distinction  perhaps  rather  too  refined ;  since  the  pun- 
ishment of  crimes  is  at  least  as  necessary  to  society,  as  main- 
taining the  boundaries  of  property.  Also  such  judgment, 
when  legal,  must  be  executed  by  the  proper  officer,  or  his 
appointed  deputy ;  for  no  one  else  is  required  by  law  to  do  it, 
which  requisition  it  is,  that  justifies  the  homicide.  If  another 
'person  doth  it  of  his  own  head,  it  is  held  to  be  murder  (g):  [^179] 
even  though  it  be  the  judge  himself  (A).  It  must  further  be 
executed,  servato  juris  orditie  ;  it  must  pursue  the  sentence 
of  the  court.  If  an  officer  beheads  one  who  is  adjudged  to 
be  hanged,  or  vice  versd,  it  is  murder  (i) :  for  he  is  merely 
ministerial,  and  therefore  only  justified  when  he  acts  under 
the  authority  and  compulsion  of  the  law :  but  if  a  sheriff 
changes  one  kind  of  death  for  another,  he  then  acts  by  his 
own  authority,  which  extends  not  to  the  commission  of 
homicide,  and  besides,  this  licence  might  occasion  a  very 
gross  abuse  of  his  power.  The  king  indeed  may  remit  part 
of  a  sentence ;  as  in  the  case  of  treason,  all  but  the  beheading ; 

(c)  1  Hal.  P.  C.  497.  (g)  I  Hal.  P.  C.  501 ;    1    Hawk. 

(d)  Fol.  120.  P.  C.  70. 

(«)  1  Hawk  P.  C.  70;    1  Hal.  P.         (h)  Dalt  Jurt.  c.  150. 
C.  497.  (0  Finch.  L.  31  ;  3  but.  52 ;  i  Hal. 

(/)  Burnet  in  his  Life.  P.  C.  501. 


(2)  "  This  homicide,  if  it  be  done  party  may  be  jusUy  slain,  stiU  the 
out  of  malice,  or  from  an  inclination  slayer  is  guilty  dP  a  capital  offence,  on 
to  shed  human  blood,  although  the     account  of  his  corrupt  intent." 
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but  this  M  no  ehangey  no  introduction  of  a  new  punishment ; 
and  in  die  caae  of  felony^  where  the  judgment  is  to  be  hanged^ 
the  king,  it  hath  been  said,  cannot  legally  order  even  a  peer  to 
be  beheaded  (A).  Bat  this  doctrine  will  be  more  iully  considered 
in  a  subsequent  chapter. 

Again ;  in  some  cases  homicide  is  justifiable,  rather  by  the 
permitnon^  than  by  the  absolute  cofmnand^  of  the  law,  either 
for  the  advancement  of  public  justice,  which  without  such 
indemnification  would  never  be  carried  on  with  proper  vigour; 
(Mr,  in  such  instances  where  it  is  committed  for  the  prevention 
of  some  atrocious  crime,  which  cannot  otherwise  be  avoided. 

2.  Homicide,  committed  for  the  advancement  of  public 
justice,  are;  1.  Where  an  oflScer,  in  the  execution  of  his 
ofiice,  either  in  a  civil  or  criminal  case,  kills  a  person  that 
assaults  and  resists  him  (/).  2,  If  an  oflScer,  or  any  private 
person,  attempts  to  take  a  man  charged  with  felony,  and  is 
resisted ;  and,  in  the  endeavour  to  take  him,  kills  him  (m)* 
This  is  similar  to  the  old  Gothjc  constitutions,  which, 
Stiemhook  informs  us  (n),  ^^furem,  si  aUter  capi  nan  posset, 
ocddere  ^permittunt  (3)."  3.  In  case  of  a  riot,  or  rebellious 
assembly,  the  officers  endeavouring  to  disperse  the  mob  are 
justifiable  in  killing  them,  both  at  common  law  (o),  and  by 
the  Riot  Act,  1  Geo.  I.  c.  5.  4.  Where  the  prisoners  in  a 
gaol,  or  going  to  gaol,  assault  the  gaoler  or  officer,  and  he  in 
his  defence  kills  any  of  them,  it  is  justifiable,  for  the  ^ake  of 
preventing  an  excape  (p).  5.  If  trespassers  in  forests^  parksi 
chases,  or  warrens,  will  not  surrender  themselves  to  the 
keepers,  they  may  be  slain ;  by  virtue  of  the  statute  SI 
Edw.  I.  St.  2.  de  malefactoribus  in  parcis,  and  3  and  4  W. 
and  M .  c.  10  (4).  But  in  all  these  cases,  there  must  be  an 
apparent  necessity  on  the  officer's  side ;  viz.  that  the  party 
could  not  be  arrested  or  apprehended,  the  riot  could  not  be 
suppressed,  the  prisoners  could  not  be  kept  in  hold,  the  deer- 


(k)  S  Inst.  52,  212. 
(0  1  Hal.  P.  C.  494;   1  Hawk.  P. 
C.  71. 
(m)  1  Hal.  P.  C.  494. 


(n)  De  jure  Golh.  1.3^  a  5. 
(0)  1  HaL  P.  C.  405 ;  a  Hawk  P. 
C.  161. 
(p)  1  HaL  P.  C.  496. 


(3)  A  thief,  if  be  can  be  appre- 
Ikended  by  no  ol^er  means,  may  be  pot 
fodeiuh. 

(4)  21  Edw.  I.  St.  2,  is  repeitleaby 


7  &  8  Geo.  IV.  c.  27,  and  3  fk  4  W. 
&  M.  c.  10,  by  16  Geo.  III.  c.  30, 
^bicb  latter  is  also  repealed  by  7  &  8 
Geo.  IV.  c.  27. 
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stoden  could  not  but  eicape,  unless  such  bomicide  were  com- 
BHtlad :  otherwise,  without  such  absolute  necessity ,  it  is  not 
jutaUde  (5).    6w  If  the  chunpions  in  a  trial  by  battle  killed 
of  them  the  other,  such  homicide  was  justifiable^  and 
imputed  to  the  just  judgment  of  God»  who  was  thereby 
to  have  decided  in  fiivour  of  the  truth  (9)  (6). 
8.  In  the  next  place,  such  homicide  as  is  committed  for  SSto^mn 
die  piwwilion  of  any  forcible  and  atrocious   crime,  is  justi-  ^^  ^ 
faUebythe  law  of  nature  (r);    and  also   by  the  law  ofgj;^;^^; 
England,  as  it  stood  so  early  as  the  time  of  Bracton  («),  and  i>ut<ivt. 
as  it  is  since  declared  by  statute  24  Hen.  VIIL  c.  5  (7). 
If  any  person  attempts  a  robbery  or  murder  of  another,  or 
attempts  to  break  open  a  house,  in   the   night   time^   which 
eortenda  also  to  an  attempt  to  burn  it  {t\  and  shall  be  killed 
in  such  attempt,  the  slayer  shall  be  acquitted  and  discharged. 
Thia  reaches  not  to  any  crime  unaccompanied  with  force,  as 
picking  of  pockets ;  or  to  the  breaking  open  of  any  house  in 
ike  d«Kg  timet  unless  it  carries  with  it  an  attempt  of  robbery 
also  (8)»    So  the  Jewish  law,  which  punished  no  theft  with 


(9>  1  Hawk.  P.  C.  71. 
(r)  Puff.  L.ofN.  1.2,c.  5. 


(0  Fol.  135. 

(0  1  Hal.  P.  C.  48a 


(6)  If  a  p«non  commits  felony,  and 
lio,  or  retisti  thoae  who  attempt  to 
him,  or  is  indicted  of  felony, 
cr  iv  arreitcd  by  warrant  or 
fmc€»  of  law,  and  escapes,  or  is  being 
oooreyed  to  prison,  and  escs^s  ;  in 
any  of  these  cases,  if  he  cannot  be 
triken  alrra^  and  is  killed  in  Ae  act  of 
loiitaooa,  the  homicide  is  justifiable ; 
1  Hale^P.  C.  489;  1  East,  P.  C.  '298. 
80^  if  -an  ofioer  has  a  warrant  against 
A.,^  MMie,  lor  felony,  or  if  A.  is  in- 
dfeled  for  felony,  or  if  the  hue  and  cry 
if  levied  against  him,  fry  name;  in  any 
of  ikeM  cases,  if  A.,  though  innocent, 
ties  or  resists,  and  is  killed  by  the  offi- 
ear  or  any  other  person  aiding  him, 
daring  flight  or  resistance,  the  person  so 
kilUng  him  is  indemnified;  Fost.  818; 
1  East,  P.  C.  aOO.  And  the  officer, 
it  seems,  woold  be  equally  indemnified, 
though  he  had  no  warrant,  if  he  acted 
on  a  charge  of  felony,  and  on  rvason- 
¥OL.   lY. 


able  suspicion,  even  though  it  should 
appear  in  the  result  that  no  ^felony 
had  been  committed ;  Samuel\.  Vaunt, 
Doug.  959;  Cuppy  v.  hrittUbank^ 
5  IMcc.  525. 

(6)  The  trial  by  battle  is  abolisbad 
by  59  Geo.  III.  c.  46 ;  see  further  upon 
that  subject,  post,  346. 

(7)  Repealed  by  9  Geo.  IV.  c  31, 
§  10  of  which  enacts,  that  no  punish- 
ment or  forfeiture  shall  be  incurred  by 
any  person  who  shall  kill  another  by 
misfortune,  or  in  his  own  defence,  or 
in  any  other  manner  without  felony. 

(8)  A  person  set  to  watch  a  yard  or 
garden,  is  not  justified  in  shooting  any 
one  who  comes  into  it,  even  in  the 
uightf  though  he  should  see  the  party 
go  into  his  master's  hen-roost ;  but  if 
from  the  conduct  of  the  party  he  has 
fair  grounds  for  believing  his  own  Ufa 
in  actual  and  immediate  danger,  ha 
is  justified  in  shooting  Urn;   Ri-  v, 
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rape,  Ske, 


death,  makes  homicide  only  justifiable  in  case  of  nocturnal 
housebreaking ;  if  a  thief  be  found  breaking  up,  and  he  be 
**  smitten  *that  he  die,  no  blood  shall  be  shed  for  him  :  but 
if  the  sun  be  risen  upon  him,  there  shall  blood  be  shed  for 
him ;  for  he  should  have  made  full  restitution  (i/)."  At  Athens, 
if  any  theft  was  committed  by  night,  it  was  lawful  to  kill  the 
criminal,  if  taken  in  the  fact  (w) :  and,  by  the  Roman  law  of 
the  twelve  tables,  a  thief  might  be  slain  by  night  with  impu- 
nity ;  or  even  by  day,  if  he  armed  himself  with  any  dangerous 
weapon  (x) ;  which  amounts  very  nearly  to  the  same  as  is  per- 
mitted by  our  own  constitutions. 

The  Roman  law  also  justifies  homicide,  when  committed 
in  defence  of  the  chastity  either  of  one*s  self  or  relations  (f/) : 
and  so  also,  according  to  Selden  (z),  stood  the  law  in  the 
Jewish  republic.  The  English  law  likewise  justifies  a  woman, 
killing  one  who  attempts  to  ravish  her  (a) :  and  so  too  the 
husband  or  father  may  justify  killing  a  man,  who  attempts  a 
rape  upon  his  wife  or  daughter  :  but  not  if  he  takes  them  in 
adultery  by  consent,  for  the  one  is  forcible  and  felonious,  but 
not  the  other  (6).  And  I  make  no  doubt  but  the  forcibly 
attempting  a  crime  of  a  still  more  detestable  nature,  may  be 
equally  resisted  by  the  death  of  the  unnatural  aggressor. 
For  the  one  uniform  principle  that  runs  through  our  own^ 
and  all  other  laws,  seems  to  be  this ;  that  where  a  crime,  in 
itself  capital,  is  endeavoured  to  be  committed  by  force,  it  is 
lawful  to  repel  that  force  by  the  death  of  the  party  attempting. 


(tt)  Exod.  xxii.  2, 
(to)  Potter.  Antiq.  b.  I,  c.  24. 
(i)  Cic.  pro  Milone,  3.   Ff.  9»2.  4 
{y)  **  Divus    Hadrianut    retcripsit, 
eum  qui  stuprum  sibi  vel  iuis  inferentem 


Tiolating  the  chastity  of  himself,  or 
any  of  his  relatives,  was  to  be  held 
excusable." 

(i)  Delegib.  Hebneor.  I.  4,  c.  a. 

(a)  Bac.  Eleni.  84;  I  Hawk.  P.C. 


occidit,  dimittendumr    (Ff.  48^8,  l.)      71. 

*«  The  divine  Hadrian  made  an  edict,         (6)  1  Hal.  P.  C.  485,  486. 

that  he  who  slew  another  in  the  act  of 


ScvUy,  1  C.  &  P.  319.  If  the  ser. 
▼ant  of  the  owner  of  property  find  a 
party  actually  committing  an  offence 
against  the  7  &  8  C^eo.  IV.  c.  29, 
(the  Larceny  Act,  see  post,  cap.  17,) 
and  apprehends  him  under  section  63 
of  that  Act,  and  while  taking  him  to 
a  magistrate,  such  party  kills  him,  this 
is  murder  ;  hut  if  the  servant  either  did 


not  see  him  in  the  actual  commission 
of  the  offence,  or  be  taking  him  to  any 
other  place  than  before  a  magistrate, 
it  is  not  murder ;  Bex  v.  Currartf  3  C. 
&  P.  397.  If  a  man  be  found  attempt- 
ing to  commit  a  felony  in  the  night, 
anyone  may  iq}prehend  and  detain  him , 
until  he  can  be  carried  before  a  magis- 
trate ;  i?«j  V.  Hunt,  1  R.  &  M.  C.  C.  93. 
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But  we  must  not  carry  this  doctrine  to  the  same  visionary 
length  that  Mr.  Locke  does ;  who  holds  (c),  "  that  all  manner 
of  force  without  right  upon  a  man*s  person,  puts  him  in  a  state 
of  war  with  the  aggressor :  and,  of  consequence^  that  being 
in  such  a  state  of  war,  he  may  lawfully  kill  him  that  puts  him 
under  this  unnatural  restraint.'*  However  just  this  conclusion 
may  be  in  a  state  of  uncivilized  nature,  yet  the  law  of  England, 
like  that  of  every  other  *well-regulated  community  is  too  ten- 
der of  the  public  peace,  too  careful  of  the  lives  of  the  subjects, 
to  adopt  so  contentious  a  system ;  nor  will  suffer  with  impu- 
nity any  crime  to  be  prevented  by  death,  unless  the  same,  if 
committed,  would  also  be  punished  by  death. 

In  these  instances  o{  justifiable  homicide,  it  may  be  observed 
that  the  slayer  is  in  no  kind  of  fault  whatsoever,  not  even  in 
the  minutest  degree ;  and  is  therefore  to  be  totally  acquitted 
and  discharged,  with  commendation  rather  than  blame.  But 
that  is  not  quite  the  case  in  excusable  homicide,  the  very  name 
whereof  imports  some  fault,  some  error,  or  omission :  so 
trivial,  however,  that  the  law  excuses  it  from  the  guilt  of 
felony,  though  in  strictness  it  judges  it  deserving  of  some 
little  degree  of  punishment. 

II.  Excusable  homicide  is  of  two  sorts ;    either  per  in/or-  "•  RxcHMahie, 
tunium^  by  misadventure  ;  or  se  defendendo,  upon  a  principle 
of  self-preservation.    We  will  first  see  wherein  these  two  spe- 
cies of  homicide  are  distinct,  and  then  wherein  they  agree. 

1.  Homicide  per  infortunium  or  misadventure^  is  where  a  by  mi«adven. 
man,  doing  a  lawful  act,  without  any  intention  of  hurt,  unfor-  J°[™»f5;^o'» 
tunately  kills  another :  as  where  a  man  is  at  work  with  a 
hatchet,  and  the  head  thereof  flies  off  and  kills  a  stander-by  ; 
or  where  a  person  qualified  to  keep  a  gun,  is  shooting  at  a 
mark,  and  undesignedly  kills  a  man  (d) :  for  the  act  is  lawful, 
and  the  effect  is  merely  accidental.  So  where  a  parent  is 
moderately  correcting  his  child,  a  master  his  apprentice  or 
scholar,  or  an  officer  punishing  a  criminal,  and  happens  to 
occasion  his  death,  it  is  only  misadventure :  for  the  act  of  cor- 
rection was  lawful :  but  if  he  exceeds  the  bounds  of  modera- 
tion, either  in  the  manner,  the  instrument,  or  the  quantity  of 
punishment,  and  death  ensues,  it  is  manslaughter  at  least,  and 
in  some  cases,  according   to  the  circumstances,   murder  {e) ; 


law/itl  act ; 


(r)  Ess.  on  Gov.  p.  2,c.  .5. 
((f)  I  Hawk.  P.  C.  7.*i,  74. 


(O  1  Hal.  P.  C;.  47a  474. 
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for  the  act  of  immoderate  correction  is  unlawful.  ♦Thus  by 
an  edict  of  the  emperor  Constantine  (/),  when  the  rigour  of 
the  Roman  law  with  regard  to  slaves  began  to  relax  and 
soften^  a  master  was  allowed  to  chastise  his  slave  with  rods 
and  imprisonment,  and,  if  death  accidently  ensued,  he  was 
guilty  of  no  crime :  but  if  he  struck  him  with  a  club  or  a 
stone,  and  thereby  occasioned  his  death ;  or  if  in  any  other 
yet  grosser  manner,  "  immoderate  suo  jure  utatur^  tunc  reus 
homicidii  sit  (9)." 

But  to  proceed.  A  tilt  or  tournament,  the  martial  diversion 
of  our  ancestors,  was  however  an  unlawful  act ;  and  so  are 
boxing  and  swordplaying,  the  succeeding  amusement  of  their 
posterity :  and  therefore  if  a  knight  in  the  former  case,  or  a 
gladiator  in  the  latter,  be  killed,  such  killing  is  felony  or  man- 
slaughter. But,  if  the  king  command  or  permit  such  diver- 
sion, it  is  said  to  be  only  misadventure ;  for  then  the  act  is 
lawful  {g).  In  like  manner  as,  by  the  laws  both  of  Athens 
and  Rome,  he  who  killed  another  in  the  pancratium^  or  public 
games  authorized  or  permitted  by  the  state,  was  not  held  to 
be  guilty  of  homicide  (A).  Likewise  to  whip  another*8  horse, 
whereby  he  runs  over  a  child  and  kills  him,  is  held  to  be  acci- 
dental in  the  rider,  for  he  has  done  nothing  unlawful :  but 
manslaughter  in  the  person  who  whipped  him,  for  the  act 
was  a  trespass,  and  at  best  a  piece  of  idleness,  of  inevitably 
dangerous  consequence  (t)  (10).  And  in  general,  if  death 
ensues  in  consequence  of  an  idle,  dangerous,  and  unlawful 


(/)  Cod.  I.  9,  t.  14. 


(^)  1  Hal.   P.   C.  478;    1   Hawk.      2,7. 


P.  C.  74. 


(Ji)  Plato,  de  L.  L.  Ub.  7.     Ff.  9. 


(i)  Hawk.  P.  C.  7a 


(9)  If  he  exercises  his  own  rights 
wantonly  or  immoderately,  then  he  is 
guilty  of  homicide. 

(10)  If  a  person  is  driving  a  cart  at 
m  onusually  rapid  pace,  and  drives 
over  another,  and  kills  him,  he  is  guilty 
of  manslaughter,  though  he  called  to 
tiie  deceased  to  get  out  of  the  way, 
toad  he  might  have  done  so,  if  he  had 
not  been  in  a  state  of  intoxication ; 
««x  v.  Walker,  1  C.  &  P.  320.  But 
an  indictment  formanslaugfater,  chain- 
ing thatthe  prisoner  '*  did  compel  and 


force  *'  A.  &  B.  who  were  working  at 
a  certain  windlass,  to  leave  the  said 
windlass,  and  by  such  compulsion  and 
force,  &c.,  the  deceased  was  killed,  is 
not  supported  by  evidence  that  the 
prisoner  was  working  the  windlass 
with  A.  &  B.  ;  and  that  by  his  going 
away  they  were  not  strong  enough  to 
work  it,  in  consequence  of  which  they 
let  it  go  ;  as  the  words  **  compel  and 
force  **  must  be  taken  to  mean  active 
force;  Hexv,  Lloud,  1  C.  &  P.  301. 
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sporty  %a  shooting  or  casting  stones  in  a  town,  or  tlie  barba- 
ronsdiyersion  of  cock-throwingi  in  these  and  similar  cases, 
the  skyer  is  guilty  of  manslaughteri  and  not  misadventure 
only  I  for  these  are  unlawful  acts  (k)  (II). 

2.  Homicide  in  sel/'defenoe,  or  se  defendendOf  upon  a  sud-  or  iBMif.de. 
den  affiray,  is  also  excusable,  rather  than  justifiable,  by  the  ortoddMand 
English  law.     This  species  of  self-defence  must  be  distin-  ^^ 

guished  from  that  just  now  mentioned,  as  calculated  to  *hinder  [^  1 84] 
the  perpetration  of  a  capital  crime;  which  is  not  only  a  matter 
of  excuse,  but  of  justification.  But  the  self-defence,  which 
we  are  now  speaking  of,  is  that  whereby  a  man  may  protect 
himself  from  an  assault  or  the  like,  in  the  course  of  a  sudden 
brawl  or  quarrel,  by  killing  him  who  assaults  him.  And  this 
is  what  the  law  expresses  by  the  word  chance-medley,  or, 
as  some  rather  choose  to  write  it,  chaud-medley,  the  former  of 
which  in  its  etymology  signifies  a  casual  afiray,  the  latter  an 
afiray  in  the  heat  of  blood  or  passion ;  both  of  them  of  pretty 
much  the  same  import :  but  the  former  is  in  common  speech 
too  often  erroneously  applied  to  any  manner  of  homicide  by 
misadventure ;  whereas  it  appears  by  the  statute  24   Hen. 

(Ji)  Hawk.  P.  C.  74;    1  Hal.    P.   C.  472;  Post.  261. 


(11)  Whenever  death  is  the  conse- 
qaence  of  idle,  dangerous,  and  unlaw- 
ful sports,  or  of  heedless,  wanton,  and 
indiscreet  acts,    without    a    felonious 
intent,  the  party  causing  the  death  is 
guilty  of  manslaughter.     As,  if  a  man 
rides  an  unruly  horse  amongst  a  crowd 
of  people,  1  East,  P.  C.  231 ;  or  throws 
a  stone,  or  shoots  an  arrow,  over  a  wall, 
into  a  public  and  frequented  street, 
1  Hale,  P.  C.  475 ;  or  discharges  his 
pistols  in  a  public  street  upon  a%hting 
from  his  carriage,   1    Stnu   481 ;    or 
throws  a  stone  at  a  horse,  which  strikes 
a  man,  1  Hale,  P.  C.  99 ;    in  any  of 
these  cases,  though  the  party  may  be 
perfectly  innocent  of  any  mischievous 
intent,  still,   if    death   ensues,  he  is 
guilty  of  manslaughter.      So,  if  the 
owner  suffers  to  be  at  Urge  any  animal 
which  he  knows  to  be  vicious  and  mis- 
chievous, and  it  kills  a  man,  it  has  been 
thought  by  some  that  he  may  be  indicted 


for  manslaughter ;  but  it  is  well  agreed 
that  he  is  guilty  of  a  high  nusde- 
meanor,  2  Hawk.>  P.  C.  c.  IS,  §  8 ; 
and,  in  a  very  recent  case  of  that  kind. 
Best,  C.  J.,  laid  it  down  as  law,  **  that 
if  a  person  thinks  proper  to  keep  an 
animal  of  this  description  (a  bull), 
knowing  its  vicious  nature,  and  another 
person  is  killed  by  it,  it  will  be  man- 
slaughter in  the  owner,  if  nothing  mart ; 
at  all  events  it  will  be  an  aggrowited 
species  of  manslaughter ;  Blackman  v. 
Simnumdt,  d  C.  &  P.  140.  If  work- 
men,  in  the  ordinary  course  of  their 
business,  throw  rubbish  from  a  house 
in  a  direction  in  which  persons  are 
likely  to  pass,  and  any  one  passing  is 
killed,  this  is  manslaughter ;  1  East, 
P.  C.  262.  Killing  a  person  in  a  prize- 
fight is  manslaughter  ;  Ward't  catt,  1 
East,  P.  C.  270 ;  7?ca  v.  Murphy,  6 
C.  8c  P.  10:3.  As  to  what  are  lawful 
sports,  sec  Pulton,  title,  Riot, 


184 


HOMICIDE. 


VIII.  c.  5,  and  our  ancient  books  (/),  that  it  is  properly  ap- 
plied to  such  killing  as  happens  in  self-defence  upon  a  sudden 
rencounter  (w).  This  right  of  natural  defence  does  not 
imply  a  right  of  attacking :  for,  instead  of  attacking  one 
another  for  injuries  past  or  impending,  men  need  only  have 
recourse  to  the  proper  tribunals  of  justice.  They  cannot 
therefore  legally  exercise  this  right  of  preventive  defence,  but 
in  sudden  and  violent  cases,  when  certain  and  immediate 
suffering  would  be  the  consequence  of  waiting  for  the  assist- 
ance of  the  law.  Wherefore  to  excuse  homicide  by  the  plea 
of  self-defence,  it  must  appear  that  the  slayer  had  no  other 
possible,  or,  at  least  probable,  means  of  escaping  from  his 
assailant  (1^). 
^e  »j«wi«r  of  It  is  frequently  difficult  to  distinguish  this  species  of  homi- 
the  criterion  be-  cidc,  upon  chance-medlev  in  self-defence,  from  that  of  man- 

t¥reen  esKunble  . 

homidde  aod  slaughter,  in  the  proper,  legal  sense  of  the  word  (w).  But 
the  true  criterion  between  them  seems  to  be  this :  when  both 
parties  are  actually  combating  at  the  time  when  the  mortal 
stroke  is  given,  the  slayer  is  then  guilty  of  manslaughter ; 
but  if  the  slayer  hath  not  begun  to  fight,  or,  having  begun, 
endeavours  to  decline  any  further  struggle,  and  afterwards, 
being  closely  pressed  by  his  antagonist,  kills  him  to  avoid  his 


(I)  Stounf.  p.  C.  16. 

(m)  8  Inst.  55,  57  ;  Post.  275,  276. 


(/<)  3  Inst.  55. 


(12^  The  general  principle  seema 
to  be  this.  If  a  man  is  attacked  in 
such  a  manner  that  there  is  no  possi- 
bility of  his  escaping  without  killing 
his  assailant,  he  is  justified  in  doing  so, 
after  having  done  his  utmost  to  retreat ; 
Post.  278 ;  Kel.  828.  But  no  assault, 
however  violent,  will  justify  killing  the 
assailant,  under  the  plea  of  necessity, 
unless  there  is  a  clear  manifestation  of 
a  felonious  intent ;  I  East,  P.  C.  277 ; 
1  Russell,  551 .  However,  not  only  he 
who  on  an  assault  retreats  to  a  dis- 
tance beyond  which  he  can  go  no 
farther  before  he  kills  the  other,  is 
adjudged  by  the  law  to  act  upon  una- 
voidable necessity  ;  but  also  he  who, 
being  assaulted  in  such  a  manner  and 
in  such  a  place,  that  he  cannot  retreat 
without  endangering  his  life,  kills  the 


other  without  retreating  at  all ;  1 
Hawk.  P.  C.  c.  29,  §  14  ;  Bro.  Coro. 
125;  43  Ass. 31 ;  3  Inst.  56;  1  Hale, 
P.  C.  41.  And  though  a  person  who 
retreats  from  an  assualt  to  the  wall, 
gives  the  other  divers  wounds  in  his 
retreat,  yet,  if  he  give  him  no  mortal 
one  till  he  gets  thither,  and  then  kill 
him,  he  is  guilty  of  homicide  se  defen- 
dendo  only ;  1  Hawk.  P.C.  c.  29,  §  15 ; 
1  Hale,  P.  C.  41 ;  Crom.  28.  And 
an  o£Bcer  who  kills  one  who  resists 
him  in  the  execution  of  his  office,  and 
even  a  private  perso  nthat  kills  one  who 
feloniously  assaults  him  in  the  highway, 
may  justify  the  fact  without  retreating 
at  all ;  1  Hawk.  P.  C.  c.  29,  §  16  ; 
1  Hale,  P.  C.  41  ;  8  Inst.  56  j  Crom. 
28,  a. 
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own  destruction,  this  is  homicide  excusable  by  self-defence  (o). 
For  which  reason  the  law  requires,  that  the  person,  who  kills 
another  in  his  own  defence,  ^should  have  retreated  as  far  as  [*185] 
he  conveniently  or  safely  can,  to  avoid  the  violence  of  the 
assault,  before  he  turns  upon  his  assailant :  and  that,  not 
fictitiously,  or  in  order  to  watch  his  opportunity,  but  from  a 
real  tend^ness  of  shedding  his  brother's  blood.  And  though 
it  may  be  cowardice,  in  time  of  war  between  two  independent 
nations,  to  flee  from  an  enemy ;  yet  between  two  fellow-sub- 
jects, the  law  countenances  no  such  point  of  honour :  because 
the  king  and  his  courts  are  the  vindicea  injuriarumy  and  will 
give  to  the  party  wronged,  all  the  satisfaction  he  deserves 
(/>)•  In  this  the  civil  law  also  agrees  with  ours,  or  perhaps 
goes  rather  further ;  '*  qui  cum  aliter  tueri  se  non  possunt^ 
damni  culpam  dederint,  innoxii  sunt  (q)  (13)."  The  party 
assaulted  must  therefore  flee  as  far  as  he  conveniently  can, 
either  by  reason  of  some  wall,  ditch,  or  other  impediment ; 
or  as  far  as  the  fierceness  of  the  assault  will  permit  him  (r) : 
for  it  may  be  so  fierce  as  not  to  allow  him  to  yield  a  step, 
without  manifest  danger  of  his  life,  or  enormous  bodily  harm ; 
and  then  in  his  defence  he  may  kill  his  assailant  instantly. 
And  this  is  the  doctrine  of  universal  justice  (s),  as  well  as  of 
the  municipal  law. 

And,  as  the  manner  of  the  defence,  so  is  also  the  time  to  The  Hme  oi  t 
be  considered :  for  if  the  person  assaulted  does  not  fall  upon  be  considere 
the  aggressor  till  the  afiray  is  over,  or  when  he  is  running 
away,  this  is  revenge,  and  not  defence.  Neither,  under  the 
colour  of  self-defence,  will  the  law  permit  a  man  to  screen 
himself  from  the  guilt  of  deliberate  murder :  for  if  two  per- 
sons, A.  and  B.,  agree  to  fight  a  duel,  and  A.  gives  the  first 
onset,  and  B.  retreats  as  far  as  he  safely  can,  and  then  kills 
A.,  this  is  murder ;  because  of  the  previous  malice  and  con- 
certed design  (0  (I*)*     B^^  i^  A.  upon  a  sudden  quarrel 

(o)  Fo8t.  277.  (r)  1  Hal.  P.  C.  483. 

(p)  1  Hal.  P.  C.  481,  483.  (0  Puff.b.  2,  c.  5,  §  18. 

(V)  Ff.  9,  2,  45.  <t)  1  Hal.  P.  C.  479. 


(13)  Those  who,  when  they  can-  one,  finding  himself  not  equal  to  his 
not  otherwise  defend  themseWes,  de-  adversary,  runs  away,  and  being  pur- 
stroy  their  assailants,  are  innocent.  sued,  draws  a  knife,  and  when   he  is 

(14)  But  if  two  persons  quarrel,  and  taken  by  his  adversary,  stabs  him,  and 
begin  to  fight  on  equal  terms,   when  death  ensues,  this  would  be  only  man- 
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assaults  B.  first,  and  upon  B.'s  returning  the  assualt,  A.  really 
and  bond  fide  flees ;  and,  being  driven  to  the  wall,  turns  again 
Upon  B.  and  kills  him  ;  this  may  be  se  defendendo  according 
[*186]      to  some  of  our  writers  {u) :  ^though  othei*s  {to)  have  thought 
this  opinion  too  favourable;    inasmuch  as  the  necessity,  to 
which  he  is  at  last  reduced,  originally  arose  from  his  own 
fault.     Under  this  excuse,  of  self-defence,  the  principal  civil 
and  natural  relations  are  comprehended ;  therefore  master  and 
servant,  parent  and  child,  husband  and  wife,  killing  an  as- 
sailant in  the  necessary  defence  of  each  other  respectively, 
are  excused ;  the  act  of  the  relation  assisting  being  construed 
the  same  as  the  act  of  the  party  himself  (x). 
"°SSy*?*^        There  is  no  species  of  homicide  se  defendendo^  where  the 
^^d^nwdf-  person  slain  is  equally  innocent  as  he  who  occasions  his  death: 
*"•"**•  and  yet  this  homicide  is  also  excusable  from  the  gi*eat  universal 

principle  of  self-preservation,  which  prompts  every  man  to 
save  his  own  life  preferable  to  that  of  another,  where  one  of 
them  must  inevitably  perish.     As,  among  others,  in  that  case 
mentioned  by  Lord  Bacon  (y),  where  two  persons,  being  ship- 
wrecked, and  getting  on  the  same  plank,  but  finding  it  not 
able  to  save  them  both,  one  of  them  thrusts  the  oth^  from  it, 
whereby  he  is  drowned.     He  who  thus  preserves  his  own  life 
at  the  expence  of  another  man's,  is  excusable,  through  una- 
voidable necessity,  and  the  principle  of  self-defence ;  since 
their  both  remaining  on  the  same  weak  plank  is  a  mutual, 
though  innocent,  attempt  upon,  and  an  endangering  of,  each 
other's  life. 
Homicides  by         Let  US  ucxt  take  a  view  of  those  circumstances  wherein 
•Bd  in  seif^e.    theso  two  specics  of  homicide,  by  misadventure  and  self- 
uieir  blame  and  defence,  agree;  and  those  are  in  their  blame  and  punishment. 
pt.ni.hments      p^^  ^^  1^^  g^^  g^  YA^  a  value  upon  the  life  of  a  man,  that 

it  always  intends  some  misbehaviour  in  the  person  who  takes 
it  away,  unless  by  the  command  or  express  permission  of  the 
law.     In  the  case  of  misadventure,  it  presumes  negligence, 

(u)  1  Hal.  p.  C.  482.  (,(/)Elem.c.5;  see  also  1  Hawk.  P. 

(«  )  1  Hawk.  P.  C.  75.  C.  78. 

(j)  1  Hal.  P.  C.  484. 


slaughter :  though*  if  before  the  con-  ensued,  the  oflfence  would  have  been 
lict  began,  the  party  had  drawn  the  murder ;  Rex'v,  Kessall,  1  C.&  P.  437, 
knife  in  cool  blood,  in  case  death  had     and  soe  Rei  v.  Shaw^  6  C.  &  P.  372.' 
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or  at  least  a  want  of  sufficient  caution  in  him  who  was  so 
udfertiiiuite  as  to  commit  it ;  who  therefore  is  not  altogether 
fimhieBB  (z).  And  as  to  the  necessity  which  excuses  a  man 
who  ^kills  another  ar  defendendo^  Lord  Bacon  (a)  entitles  it 
nacaatttaa  eulpabiUs,  and  thereby  distinguishes  it  from  the 
former  necessity  of  killing  a  thief  or  a  malefiEictor.  For  the 
law  intends  that  the  quarrel  or  assault  arose  from  some 
aidbiown  wrong,  or  some  provocation,  either  in  word  or  deed : 
and  since  in  quarrels  both  parties  may  be,  and  usually  are,  in 
some  fiuilt;  and  it  scarce  can  be  tried  who  was  originally  in 
&e  wrong;  the  law  will  not  hold  the  survivor  entirely  guiltless. 
But  it  is  clear,  in  the  other  case,  that  where  I  kill  a  thief 
that  breaks  into  my  house,  the  original  default  can  never  be 
upon  my  side  (15).  The  law  besides  may  have  a  further 
view,  to  make  the  crime  of  homicide  more  odious,  and  to 
caution  men  how  they  venture  to  kill  another  upon  their  own 
private  judgment ;  by  ordaining,  tliat  he  who  slays  his  neigh- 
bouTy  without  an  express  warrant  from  the  law  so  to  do,  shall 
in  no  case  be  absolutely  free  from  guilt. 

Nor  is  the  law  of  England  singular  in  this  respect*  Even 
the  slaughter  of  enemies  required  a  solemn  purgation  among 
the  Jews  ;  which  implies  that  tlie  death  of  a  man,  however  it 
happens,  will  leave  some  stain  behind  it.  And  the  mosai- 
cal  law  (b)  appointed  certain  cities  of  refuge  for  him  "  who 
killed  his  neighbour  unawares :  as  if  a  man  goeth  into  the 
wood  with  his  neighbour  to  hew  wood,  and  his  hand  fetcheth 
a  stroke  with  the  axe  to  cut  down  a  tree,  and  the  head  slip- 
peth  from  the  helve,  and  lighteth  upon  his  neighbour  that  he 
die,  he  shall  flee  unto  one  of  these  cities  and  live."  But  it 
seems  he  was  not  held  wholly  blameless,  any  more  tlian  in 
the  English  law ;  since  the  avenger  of  blood  might  slay  him 
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[♦187] 


(s)  1  Hawk.  p.  C.  72. 
(a)  Elem.  c.  5. 


(h)  Numb.  c.  35,  and  Dent.  c.  19. 


(15)  If  I  find  a  man  concealed  in  my 
house  at  night,  it  will  be  a  matter  of 
great  nicety  for  me  to  decide  what  at- 
tendant circumstances  afford  such  evi- 
dence of  a  felonious  intention  on  his 
part,  as  will  justify  me  in  putting  him 
to  death.  His  being  armed  would  be 
a  strong  circumstance,  and  would  seem 


to  warrant  mo  in  adopting  immediate 
and  effectual  measures  for  my  own  de- 
fence ;  and  yet  I  am  bound,  if  possible, 
in  such  a  case,  to  use  the  utmost  cir- 
cumspection; see  Rex  v.  ScuUjf,  ante 
180,  note  (8);  Levttt**  ease,  1  Eact, 
P.  C.  275,  and  the  observations  of 
Foster,  J.,  thereon,  Fost.  209. 
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before  he  reached  his  asylum,  or  if  he  afterwards  stirred  out 
of  it  till  the  death  of  the  high  priest.  In  the  imperial  law  like- 
wise (c)  the  casual  homicide  was  excused,  by  the  indulgence 
the  emperor  signed  with  his  own  sign  manual,  ''  adnotatione 
principis .-"  otherwise  the  death  of  a  man,  however  commit- 
ted, was  in  some  degree  punishable.  Among  the  Greeks  (d) 
[♦188]  homicide  by  misfortune  was  expiated  by  voluntary  ♦banish- 
ment for  a  year  (e).  In  Saxony  a  fine  is  paid  to  the  kindred 
of  the  slain ;  which  also,  among  the  Western  Goths,  was 
little  inferior  to  that  of  voluntary  homicide  (/):  and  in 
France  (^)  no  person  is  ever  absolved  in  cases  of  this  nature, 
without  a  largess  to  the  poor,  and  the  charge  of  certain 
masses  for  the  soul  of  the  party  killed. 

The  penalty  inflicted  by  our  laws  is  said  by  Sir  Edward 
Coke  to  have  been  anciently  no  less  than  death  (h) ;  which 
however,  is  with  reason  denied  by  later  and  more  accurate 
writers  (»).  It  seems  rather  to  have  consisted  in  a  forfeiture, 
some  say  of  all  the  goods  and  chattels,  others  only  of  part  of 
them,  by  way  of  fine  or  weregild  (k):  which  was  probably 
disposed  of,  as  in  France,  in  pios  tisus,  according  to  the  hu- 
mane superstition  of  the  times,  for  the  benefit  of  his  soul, 
who  was  thus  suddenly  sent  to  his  account,  with  all  his 
imperfections  on  his  head.  But  that  reason  having  long 
ceased,  and  the  penalty,  especially  if  a  total  forfeiture,  grow- 
ing more  severe  than  was  intended,  in  proportion  as  personal 
property  has  become  more  considerable,  the  delinquent  has 
now,  and  has  had  as  early  as  our  records  will  reach  (/),  a 
pardon  and  writ  of  restitution  of  his  goods  as  a  matter  of 
course  and  right,  only  paying  for  suing  out  the  same  (iw)  (16). 
And  indeed  to  prevent  this  expence,  in  cases  where  the  death 

(c)  Cod.  9,  16, 5.  (J)  Stierah.  de  jure  Goth.  1.  8,  c.  4. 

(d)  Plato,  de  Leg.  lib.  9.  (g)  De  Mornay  on  the  Digest. 
(«)  To  this  expiation  by  banishment         (h)  2  Inst.  148,  315. 

the  spirit  of  Patroclus  in  Homer  may  (i)  1  Hal.  P.  C.  425;   1  Hawk.  P. 

be  thought  to  allude,  when  he  reminds  C.  75 ;   Post.  282,  &c. 

Achilles,  in  the  twenty-third  Iliad,  that,         (k)  Post.  287. 

when  a  child,  he  was  obliged  to  flee  his         (/)  Post.  28S. 

country  for  casually  killing  his  play-  (m)  2  Hawk.  P.  0,381. 

fellow  ;  yitirtsc  in  iBtXw. 


(16)    But   now  all  forfeiture  and      See  9  Geo.  IV.  c,dl,  §  10;  ante  180, 
punishment  is  removed  in  such  cases,      note  (7). 
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haf  notoriously  happened  by  misadventure  or  in  self-defence, 
the  judges  will  usually  permit,  if  not  direct,  a  general  verdict 
of  acquittal  (n)  (17). 

III.  Felonious  homicide  is  an  act  of  a  very  different  "'•f^'^sf* 

^  as  either  MUti 

nature  from  the  former,  being  the  killing  of  a  human  creature,  oue't  >eif  or 

another. 

of  any  age  or  sex,  without  justification  or  excuse.  This  may 
be  done  either  by  killing  one's  self,  or  another  man. 

Self-murder,  the  pretended  heroism,  but  real  cowardice,  of  [*189] 
the  Stoic  philosophers,  who  destroyed  themselves  to  *iv<>id  J^^^jj^jj 
those  ills  which  they  had  not  the  fortitude  to  endure,  though  ^•^Jj?  ^"^ 
the  attempting  it  seems  to  be  countenanced  by  the  civil  law 
(o),  yet  was  punished  by  the  Athenian  law  with  cutting  off 
the  hand  which  committed  the  desperate  deed  (js).  And  also 
the  law  of  England  wisely  and  religiously  considers,  that  no 
man  hath  a  power  to  destroy  life,  but  by  commission  from 
God^  the  author  of  it :  and,  as  the  suicide  is  guilty  of  a 
double  offence ;  one  spiritual,  in  invading  the  prerogative 
of  the  Almighty,  and  rushing  into  his  immediate  presence 
uncalled  for ;  the  other  temporal,  against  the  king,  who  hath 
an  interest  in  the  preservation  of  all  his  subjects ;  the  law 
has  therefore  ranked  this  among  the  highest  crimes,  making 
it  a  peculiar  species  of  felony,  a  felony  committed  on  one's 
self.  And  this  admits  of  accessaries  before  the  fact,  as  well 
as  other  felonies ;  for  if  one  persuades  another  to  kill  him- 
self, and  he  does  so,  the  adviser  is  guilty  of  murder  (y)  (18). 
A  felo  de  se  therefore  is  he  that  deliberately  puts  an  end  to 


(n)  Post.  28a 

(o)  **  Si  quit  impatientia  doloris  aut 
tmdio  vit€i,  aut  morbo,  aut  furore,  aut 
pudare,  moritnaluit,  non  animadvertatur 
in  eum."  Ff.  49,  16, 6.  "  If  any  one 
from  impaiience  of  pain,  or  weariness 


of  life,  or  disease,  or  madness,  or 
shame,  prefers  death,  no  blame  shall  be 
imputed  to  him.'* 

(p)  Pott.  Antiq.  b.  1,  c.  26. 

(q)  Keilw.  136. 


(17)  Where  the  homicide  does  not 
amount  to  murder  or  manslaughter,  it 
is  now  the  uniTcrsal  practice  to  direct 
an  acquittal. — Ch. 

(18)  If  a  man  encourages  another 
to  murder  himself,  and  is  present  abet- 
ting him  while  he  does  so,  such  person 
is  guilty  of  murder  as  a  principal.  If 
two  encourage  each  other  to  murder 
themselves  together,  and  one  does  so, 


but  the  other  fails  in  his  attempt  upon 
himself,  he  is  a  principal  in  the  murder 
of  the  other.  But  if  it  be  uncertain 
whether  the  deceased  really  killed 
himself,  or  whether  he  came  to  his 
death  by  accident,  before  the  moment 
when  he  meant  to  destroy  himself,  it 
will  not  be  murder  in  either.  Rex  v. 
Duson,  R.  &  R.  C.  C.  528. 
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bis  own  existence^  or  commits  any  unlawful  malicious  act, 
the  consequence  of  which  is  his  own  death:  as  if  attempting 
to  kill  another^  he  runs  upon  his  antagonist's  sword:  or^ 
shooting  at  another^  the  gun  bursts  and  kills  himself  (r)  (19). 
The  party  must  be  of  years  of  discretion,,  and  in  his  senses, 
else  it  is  no  crime.  But  this  excuse  ought  not  to  be  strained 
to  that  lengthy  to  which  our  coroner's  juries  are  apt  to  carry 
ity  viz.  that  the  very  act  of  suicide  is  an  evidence  of  insanity ; 
as  if  every  man,  who  acts  contrary  to  reason,  had  no  reason 
at  all:  for  the  same  argument  would  prove  every  other 
criminal  non  compos^  as  well  as  the  self-murderer.  The 
law  very  rationally  judges,  that  every  melancholy  or  hypo- 
chondriac fit  does  not  deprive  a  man  of  the  capacity  of  dis- 
cerning right  from  wrong ;  which  is  necessary,  as  was  ob- 
served in  a  former  chapter  («),  to  ♦form  a  legal  excuse.  And 
therefore  if  a  real  lunatic  kills  himself  in  a  lucid  interval,  he 
is  d^felo  de  ae  as  much  as  another  man  (t)  {20). 


(r)  1  Hiwk.  p.  C.  68;  1  Hal.  P. 

C.  4ia 


(0  See  page  24. 
(0  1  Hal.  P.  C.  412. 


(19)  Not  only  he  who  kills  himself 
with  a  deliberate  and  direct  purpose  of 
so  doing,  but  also  in  some  cases  he  who 
maliciously  attempts  to  kill  another, 
and  in  pursuance  of  such  attempt  un- 
wittingly kills  himself,  shall  be  adjudg- 
ed in  the  eye  of  the  law  a  felo  </«  u ; 
for  wherever  death  is  caused  by  any ' 
act  done  with  a  murderous  intent,  it 
makes  the  offender  a  murderer.  1  Hawk. 
P.  C.  c  27,  5  4  ;  Bro.  Cor.  12,  14; 
1  Hale,  P.  C.  28,  29;  Pult.  119,  b.  ; 
Crom.  28.  He  who  kills  another  upon 
his  desire  or  command,  is  in  the  judg- 
ment of  the  law  as  much  a  murderer,  as 
if  he  had  done  it  merely  of  his  own 
head;  and  the  person  killed  is  not 
looked  upon  as  tifelo  de  $e,  inasmuch  as 
his  assent  was  merely  void,  being 
against  the  law  of  God  and  man ;  I 
Hawk.  P.  C.  c.  27.  5  6 ;  Keilw.  136; 
Moor,  754.  And  sec  Hex  v.  Sawyer, 
1  Russel,  424 ;   Uei  v.  Evans,  id.  426. 

(20)  Suicide  is  a  proof  of  cowardice 
rather  than  of  courage,  and  as  the  fear 
of  disgrace  and  punishment  is  known 


to  operate  strongly  upon  the  minds  of 
those  who  are  considered  lunatic,  1 
have  often  thought  that  it  would  be  a 
wise  law  if  the  present  distinction  and 
consequences  of  insanity  and  sanity  in 
the  case  of  suicide  were  abolished,  and 
it  were  enacted  that  the  coroner  in 
every  instance  when  his  jury  had  found 
that  the  person  deceased  had  been  the 
author  of  his  own  death,  should  be  di- 
rected to  deliver  the  dead  body  to  the 
surgeons  to  be  anatomized. 

The  lives  of  many,  more  especially 
of  the  female  sex,  would  be  preserved, 
and  the  valuable  science  of  chirurgery 
would  be  improved. 

The  instances  of  females  attempting 
or  committing  suicide  are  now  very  nu- 
merous. There  is  reason  to  think  that 
they  suppose  it  an  honourable  proof  of 
fortitude  or  of  faithful  attachment  to  an 
object,  who  has  occasioned  disappoint- 
ment ;  this  can  only  be  counteracted  by 
the  apprehension  that  their  bodies  will 
be  mangled  by  the  surgeon's  knife,  and 
exposed  to  public  view. 
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Bat  now  the  question  follows,  what  punishment  can  SS^bJiJSSSl 
hiiiMR  laws  inflict  on  one  who  has  withdrawn  himself  from  ^^ft^^eof  ^ 
their  reach?  They  can  only  act  upon  what  he  has  leftc^*^'*- 
behind  him^  his  reputation  and  fortune :  on  the  former  by  an 
ii^KNmhious  burial  in  the  highway,  with  a  stake  driven 
Arodgh  his  body  (£1);  on  the  latter  by  a  forfeiture  of  all 
bis  goods  and  chattels  to  the  king :  hoping  that  his  care  for 
eidier  his  own  reputation,  or  the  welfare  of  his  family,  would 
be  some  motive  to  restrain  him  irom  so  desperate  and  wicked 
an  act.  And  it  is  observable,  that  this  forfeiture  has  relation 
to  the  time  of  the  act  done  in  the  felon's  lifetime,  which  was 
llie  cause  of  his  death.  As  if  husband  and  wife  be  possessed 
jointly  of  a  term  of  years  in  land,  and  the  husband  drowns 
htmaelf ;  the  land  shall  be  forfeited  to  the  king,  and  the  wife 
shidl  not  have  it  by  survivorship.  For  by  the  act  of  casting 
himself  into  the  water  he  forfeits  the  term ;  which  gives  a 
title  to  the  king,  prior  to  the  wife's  title  by  survivorship, 
which  could  not  accrue  till  the  instant  of  her  husband's  death 
(if).  And  tliough  it  must  be  owned  that  the  letter  of  the  law 
herein  borders  a  little  upon  severity,  yet  it  is  some  alleviation 
that  the  power  of  mitigation  is  left  in  the  breast  of  the  sove- 
reign, who  upon  this,  as  on  all  other  occasions,  is  reminded 
by  the  oath  of  his  office  to  execute  judgment  in  mercy  Qi2). 

(u)  Fuch.  L.  216. 


Mmy  are  found  insane  by  a  coro> 
iier*s  jury  wlio  have  done  no  irrational 
act  or  given  no  proofs  of  insanity  before 
die  act  of  tuidde,  and  who  would  never 
have  been  found  insane  by  a  jury  at  the 
aiaiiei  under  the  direction  of  a  judge, 
if  they  had  killed  any  other  person. 
Yet  the  principles  of  the  law  in  both 
cases  are  precisely  the  same Ch. 

(21)  But  now  by  4  Geo.  IV.  c.  52, 
§  1,  It  shall  not  be  lawful  for  any 
coroner,  or  other  officer  having  autho- 
rity to  hold  inquests,  to  issue  any  war- 
rant or  other  process  directing  the  in- 
terment of  the  remains  of  persons, 
against  whom  a  finding  of  felo  <ie  u 
ibaU  be  had,  in  any  public  highway  ; 
but  inch  coroner  or  other  officer  shall 
gire  directions  for  the  private  inter- 
ment of  the  renudns  of  such  person 
ftio  de  u,  without  any  stake  being  dri- 


ven through  the  body  of  such  person, 
in  the  churchyard  or  other  burial- 
ground  of  the  parish  or  place  in  which 
the  remains  of  such  person  might  by 
the  laws  or  customs  of  England  be  in- 
terred, if  the  verdict  of  Jelo  de  te  had 
not  been  found  against  such  person, 
such  interment  to  be  made  within 
twenty-four  hours  from  the  finding  of 
the  inquisition,  and  to  take  place  be- 
tween the  hours  of  nine  and  twelve  at 
night.  Proviso  ($2,)  not  to  authorise 
the  performing  of  any  of  the  rites  oi 
christian  burial  on  the  interment  of  the 
remains  of  any  such  person,  nor  to 
alter  the  laws  or  usages  relatmg  to  the 
burial  of  such  person,  except  so  far  as 
relates  to  the  interment  of  such  re- 
mains in  such  yard  or  burial-ground  at 
such  time  and  in  such  manner. 

(22)  As  to  what  a  felo  de  $e  shall 
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KUUac  another 
may  be  murder, 
or,  man- 
slMiK^hter ; 


[M91] 

mantUughter 
does  not  admit 
of  accessaries 
before  the  fact ; 
is  voiuntarpf 


as  klUing:  ano- 
ther in  a  sadden 


The  other  species  of  criminal  homicide  is  that  of  killing 
another  man.  But  in  this  there  are  also  degrees  of  guilt, 
which  divide  the  offence  into  manslaughter  and  murder.  The 
difference  between  which  may  be  partly  collected  from  what 
has  been  incidentally  mentioned  in  the  preceding  articles, 
and  principally  consists  in  this,  that  manslaughter,  when  vo- 
luntary, arises  from  the  sudden  heat  of  the  passions,  murder 
from  the  wickedness  of  the  heart. 

.  1.  Manslaughter  is  therefore  thus  defined  (m),  the  unlaw- 
ful killing  of  another,  without  malice  either  express  or  im- 
plied :  which  may  be  either  voluntary,  upon  a  sudden  heat ; 
or  involuntary,  but  in  the  commission  of  some  unlawful  act. 
These  were  called  in  the  Gothic  constitutions  ''  homicidia 
vulgaria  ;  quce  aut  casu,  aut  etiam  sponte  committuntury  sed 
in  subitaneo  quodam  iracundue  calore  et  impetu  {w)  (23).'' 
And  hence  it  follows,  that  in  manslaughter  there  can  be  no 
accessaries  before  the  fact ;  because  it  must  be  done  without 
premeditation. 

As  to  the  first,  or  voluntary  branch:  if  upon  a  sudden 
quarrel  two  persons  fight,  and  one  of  them  kills  the  other, 


(u)  1  Hal.  p.  C.  466. 


(ti?)  Stiem.  de  jure  Goth.  1.  3,  c.  4. 


forieit,  it  seems  clear,  that  he  shall 
Corfeh  all  chattels  real  or  personal  which 
he  has  in  his  own  right ;  and  also  all 
chattels  real  whereof  he  is  possessed, 
either  jointly  with  his  wife,  or  in  her 
right;  and  also  all  bonds  and  other 
personal  things  in  action,  belonging 
solely  to  himself;  and  also  all  personal 
things  in  action,  and,  as  some  say, 
entire  chattels  in  possession  to  which 
he  was  entitled  jointly  with  another,  on 
anyaccomit,  except  that  of  merchan- 
dize. But  it  is  said  that  he  shall  forfeit 
a  moiety  only  of  such  joint  chattels  as 
may  be  severed,  and  nothing  at  all  of 
what  he  was  possessed  of  as  executor 
or  administrator.  1  Hawk.  P.  C.  c.  27, 
§  7.  The  blood  of  a  felo  de  te  vi  not 
corrupted,  nor  his  lands  of  inheritance 
forfeited,  nor  his  wife  barred  of  her 
dower ;  1  Hawk.  P.  C.  c.  27,  §  8 ; 
Plowd.  261,  b.  262,  a  ;  1  Hale,  P.  C. 
413.    The  will  of  a  felo  de  s^,  therefore. 


becomes  void  as  to  his  personal  pro- 
perty, but  not  as  to  his  real  estate ; 
Plowd.  261.  No  part  of  the  personal 
estate  of  B^felo  de  se  vests  in  the  king, 
before  the  self-murder  is  found  by  some 
inquisition ;  and,  consequently,  the  for- 
feiture thereof  is  saved  by  a  pardon  of 
the  offence  before  such  finding ;  5  Co. 
Rep.  110  b;  3  Inst.  54;  I  Saund.  362; 
1  Sid.  150,  162.  But  if  there  be  no 
such  pardon,  the  whole  is  forfeited  im- 
mediately after  such  inquisition,  from 
the  time  of  the  act  done  by  which  the 
death  was  caused,  and  all  intermediate 
alienations  and  titles  are  avoided; 
Plowd.  260;  1  Hale,  P.  C.  29;  5  Co. 
Rep.  110;  Finch,  L.  216.  See  also 
upon  this  subject,  Lambert  v.  Taylor^ 
6D.  &  R.  888;  4B.  &  C.  138. 

(23)  Trivial  homicides ;  which  are 
committed  either  involuntarily,  or  even 
voluntarily,  but  in  some  sudden  heat 
and  gust  of  anger. 
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thia  is  manslaughter :  and  so  it  is,  if  they  upon  such  an  occa-  3errraii?proiro. 
tion  go  out  and  fight  in  a  field;  for  this  is  one  continued  act  <^^^°} 
of  passion  {x) :  and  the   law  pays   that  regard  to  human 
firailty,  as  not  to  put  a  hasty  and  deliberate  act  upon  the  same 
footing  with  regard  to  guilt.     So  also  if  a  man  be  greatly 
provoked^  as  by  pulling  his  nose,  or  other  great  indignity, 
and  immediately  kills  the  aggressor,  though  this  is  not  ex- 
cusable se  defendendOi  since  there  is  no  absolute  necessity 
for  doing  it  to  preserve  himself;  yet  neither  is  it  murder,  for 
there  is  no  previous  malice ;  but  it  is  manslaughter  {y)  (24). 
But  in  this,  and  in  every  other  case  of  homicide,  upon  provo- 
cation, if  there  be  a  sufficient  cooling-time  for  passion  to  sub- 
side and  reason  to  interpose,  and  the  person  so  provoked 
afterwards  kills  the  other,  this  is  deliberate  revenge  and  not 
heat  of  blood,  and  accordingly  amounts  to  murder  (z).     So  if 
a  man  takes  another  in  the  act  of  adultery  with  his  wife,  and 
kills  him  directly  upon  the  spot ;  though  this  was  allowed  by 
the  laws  of  Solon  (a),  as  likewise  by  the  Roman  civil  law,  if 
the  adulterer  was  found  in   the  husband's   own  house  (6), 
and  also  among  the  ancient  Goths  (c);  yet  in  England  it  is 
not  absolutely  ranked  in  the  class  of  justifiable  homicide,  as 
in  case  of  a  forcible  rape,  *but  it  is  manslaughter  {d).     It  is      [*192] 
however  the  lowest  degree  of  it ;  and  therefore  in  such  a  case 
the  court  directed  the  burning  in  the  hand  to  be  gently  in- 
flicted, because  there  could  not  be  a  greater  provocation  {e). 
Manslaughter  therefore  on  a  sudden  provocation  differs  from 
excusable  homicide  se  defendendo  in  this:  that  in  one  case 
there  is  an  apparent  necessity,  for  self-preservation,  to  kill  the 
aggressor;  in  the  other  no  necessity  at  all,  being  only  a  sud- 
den act  of  revenge  (^S). 

The  second  branch,  or  involuntary  manslaughter,  differs  or MwjAm/aiy 
also  firom  homicide  excusable  by  misadventure,  in  this  ;  that  by  an  act  law. 

(x)  1  Hawk.  p.  C.  82.  (c)  Stiernh.   de  jure   Gotb-    1-  ^ 

ly)  Kolyng.  135.  c.  2. 

(s)  Post.  296.  (d)  1  Hal.  P.  C.  486. 

(c)  Plutarch,  in  vit.  Solon.  («)  Sir  T.  Raym.  212. 

(6)  Ff.  48, 5,  24. 


(24)  Where,  after  mutual  blows  be-  with  great  force,  the  offence  was  held 

tween  the  prisoner  and  the  deceased,  to  be  manslaughter  only ;  Bex  t.  Ayet^ 

the  prisoner   knocked    the   deceased  R.  &  R.  C.  C.  166. 
down;  and,  after  he  was  on  the  ground,         (25)    Sec  the  notes,   post.  \9%  to 

stamped  upon  his  stomach  and  belly  201. 
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Mta itMu;  imt  misadfentuie  aiwayff  happens  in  consequence  of  a  lawful  act, 
lawfrtiMuuinri  but  tbis  apeciei  of  nmnsiaughter  in  consequence  of  an  unlaw- 
ful one.  As  if  two  persons  play  at  sword  and  bueklery  unless 
by  the  king's  command,  and  one  of  them  kills  the  oliier ;  this 
is  manslaughter,  because  the  original  act  was  unkiwfel,  but  it 
is  not  murder,  for  the  one  had  no  intent  to  do  the  other  any 
personal  mischief  (/).  So  where  a  person  does  an  act,  law- 
fid  in  itself,  but  in  an  unlawful  manner,  and  without  due 
caution  and  circumspection :  as  when  a  workman  flings  down 
a  stone  or  piece  of  timber  into  the  street,  and  kills  a  man : 
this  may  be  either  misadventure,  manslaughteri  or  murder« 
according  to  the  circumstances  under  which  the  original  ac# 
was  done  :  if  it  were  in  a  country  village,  where  few  passea* 
gers  are,  and  he  calls  out  to  all  people  to  have  a  care,  it  \H 
misadventure  only  ;  but  if  it  were  in  London,  or  other  popu- 
lous town,  where  people  are  continually  passing,  it  is  man<« 
slaughter,  though  he  gives  loud  warning  (g) ;  and  murder,  if 
he  knows  of  their  passing,  and  gives  no  warning  at  all,  for 
then  it  is  malice  against  all  mankind  (A).  And,  in  general^ 
when  an  involuntary  killing  happens  in  consequence  of  an 
unlawful  act,  it  will  be  either  murder  or  manslaughter  (»)  ac- 


(/)  3  Inst.  56. 

(g)  KeL  40. 

(A)  d  Inst.  57. 

(i)  Our  statute  law  has  severely 
■nimadTerted  on  one  species  of  criminal 
negligence,  whereby  the  death  of  a 
man  is  occasioned.  For  by  statute  10 
Geo.  II.  c.  81,  if  any  waterman  be- 

*  Repealed,  together  with  all  other 
Acts  for  the  regulation  of  watermen 
plying  upon  the  river  Thames,  (vide 
ante,  64,  note  (27),  by  7  and  8  (jeo. 
IV.  c  75 ;  section  88  of  which,  after 
providing  that  no  boat,  &c.,  for  carry- 
ing passengers  on  the  river  Thames, 
shall  be  used  without  a  licence,  ezpres- 
ung  the  number  of  persons  it  may  be 
allowed  to  carry,  and  that  the  number 
and  name  of  the  owner  shall  be  painted 
thereon,  and  imposing  a  penalty  for  in- 
fringing  those  provisions,  enacts,  that 
in  case  any  greater  number  of  passen- 
gert  ttmll  be  canM  in  any  boat,  fte. 
tiMM  «  allowed,  and  any  one  or  more 


twecn  (xravesend  and  Mlndsor  recdves 
into  his  boat  or  barge  a  greater  num- 
ber of  persons  than  the  Act  allows,  aitd 
any  passenger  shall  then  be  drowned, 
such  waterman  is  guilty,  not  of  man- 
slaughter, but  of  felony,  and  shall  be 
transported  as  a  felon.*' 


of  them  shall  by  reason  theveof  be 
drowned,  every  person  navigating  aucb 
boat,  &c.,  oilendiqg  therein,  and  ^iog 
thereof  lawfully  convicted,  shall  be, 
deemed  guilty  of  a  misdemeanor,  WjuL 
shall  be  liable  to  such  puiiiahraeQt  u  in 
cases  of  misdemeanor,  at  the  disoNftioB 
of  the  court;  and  shall  be  ^franchiae4«. 
and  not  allowed  thereafter,  to  nawigatft- 
any  boat,  &c.  on  the  riv>9r  Thamw. 
It  had  been  doubted  whether  a  conyiiB- 
tion,  under  the  old  /rtatute,  of  a  watv- 
man  for  carrying  in  his  boat,  upon  the 
river  Thames,  more  persons  than  are 
by  law  allowed,  most  or  must  not  pA^; 
oeed  vpua  testhnony  given   on  oath .' 
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etmdmg  to  the  nature  of  the  act  which  occasioned  it.  If  it  he 
IB  fvoaeeution  of  a  felonious  ^intent,  or  in  its  consequences 
■atniBlly  leaded  to  bloodshed,  it  will  be  murder ;  but  if  no 
■ore  waa  intended  than  a  mere  civil  trespass^  it  will  only 
aasoaiit  to  manslaughter  (j)  (%). 

O)  FMtcr,258;  1  Hawk.  P.  C.84. 


igs 
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(96)  8e0  Um  gum  cited,  ante  183, 
M  Mq-t  ia  notit.  Acddental  homicide 
'  bs  Hiaiaei',  if  it  lu|ipeii  in  tne  pro- 
«f  aBiUcsalact;  at  in  cany- 
i^f  away  ftuiiiMua  to  aToid  a  distreu 
far  rant;  lUx  t.  HodgtoHf  1  Leach,  6 ; 
1  Eaat,  P.  C.  856. 
n*  ibUoirin^  are  Terj  recent  de- 
luponthe  iiih{ect  of  manilanghter; 
AU  pwaoap  who  by  their  presence 
a  fight  from  which  death 
to  one  of  the  combatants,  are 
gdttj  af  waMlanghter,  although  they 
mUnt  mj  aor  do  anything.  But  if 
tha  dwth  be  earned  not  by  blows  given 
in  the  fight  itself,  but  by  other  parties 
bnakingtha  ring,  and  striking  Uie  de- 
csaiad  with  bludgeons,  the  persons 
who  aaeidy  encourage  the  fight  by 
their  pretence  are  not  answerable ; 
Rex  T.  Murphy,  6  C.  &  P.  lOa 

in  a  case  of  manslaughter,  after  the 
Jwy  were  charged,  it  was  ascertained 
that  tha  surgeon  who  examined  the 
body  waa  absent.  The  prisoner's  coun- 
aal  asked  that  the  jury  should  be  dis- 
It  was  held  that  if  the  pri. 
that  the  jury  should  be 
<iihirgsd,  the  Judge  had  authority  to 
aider  It  to  be  done ;  Uex  y.  Stokeiy 
6  C.  &  P.  151. 

A.  was  charged  with  manslaughter 
in  kDllag  B.  by  driving  a  cabriolet 
avar  hfan.  C.  saw  the  cabriolet  pass, 
hoi  fid  not  see  the  accident ;  and  im- 
mediaCely  afterwards,  on  hearing  B. 
gnan,  C.  went  up  to  him,  when  B. 
a  statement  as  to  how  the  acci- 


dent had  happened.  It  was  held  that 
this  statement  was  receivable  in  evidence 
on  the  trial  of  A. ;  Rex  r,  Foster,  6  C. 
&  P.  325. 

A.  being  on  board  a  ship,  and  B.  in 
a  boat  alongside,  had  a  dispute  about 
payment  for  some  goods,  both  being 
intoxicated.  A.,  to  get  rid  of  B., 
pushed  away  the  boat  with  his  foot ; 
B.,  reaching  out  to  lay  hold  of  a  barge, 
to  prevent  his  boat  from  drifting  away, 
over  balanced  himself,  and  fell  into 
the  water,  and  was  drowned.  A.  was 
charged  with  manslaughter  on  the  coro- 
ner's inquisition. .  It  was  held,  on  the 
trial,  that  these  facts  did  not  constitute 
that  offence ;  Rex  v.  lVater$,  6  C.  & 
P.  828. 

In  order  to  render  a  declaration  in 
articulo  mortis  admissible  in  a  case  of 
manslaughter,  it  is  not  necessary  to 
prove  expressions  of  the  deceased,  that 
he  was  in  apprehension  of  almost  im- 
mediate death  ;  but  the  judge  will  con- 
sider from  all  the  circumstances  whether 
the  deceased  had,  or  had  not,  any  hope 
of  recovery ;  Hex  v.  Bonner,  6  C.  &  P. 
386. 

If  A.  and  B.  are  riding  fast  along  a 
highway,  as  if  racing,  and  A.  rides  by 
without  doing  any  mischief,  but  B. 
rides  agunst  the  horse  of  C,  whereby 
C.  is  thrown,  and  killed ;  this  is  not 
manslaughter  in  A.;  Rex  v.  Ma$tin, 
6  C.  &  P.  396. 

A  foot  passenger  was  walking  at 
lamp-light  in  the  carriage-road  along  a 
public  highway,  when  the  owner  of  a 


thareibra,  in  J?#x  v.  Brcderip,  5  to  a  magistrate  to  compel  him  to  anforea 

B.  &  C  289 ;  7  D.  &  R.  861 ;  the  such  a  conviction.   Tha  new  statute 

coartof  K.  B.  rcAiied  a  maadamut  mnovai this  doubt;  tea  $  74. 
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tUbblng,  a  pe- 
culiar species  of 


Ntet,  as  to  the  punishment  of  this  degree  of  homicide :  the 
erime  of  manslaughter  amounts  to  felony,  but  within  the 
benefit  of  clergy ;  and  the  offender  shall  be  burnt  in  the  hand, 
and  forfeit  all  his  goods  and  chattels  (^7). 

But  there  is  one  species  of  manslaughter,  which  is  punished 
mansiaaghtor.  as  murder,  the  benefit  of  clergy  being  taken  away  from  it  by 
statute ;  namely,  the  offence  of  mortally  stabbing  another, 
though  done  upon  sudden  provocation.  For  by  statute 
1  Jac.  I.  c.  8,  when  one  thrusts  or  stabs  another,  not  then 
having  a  weapon  drawn,  or  who  hath  not  then  first  stricken 
the  party  stabbing,  so  that  he  dies  thereof  within  six  months 
afler,  the  offender  shall  not  have  the  benefit  of  clergy,  though 
he  did  it  not  of  malice  aforethought.  This  statute  was  made 
on  account  of  the  frequent  quarrels  and  stabbings  with  short 
daggers,  between  the  Scotch  and  English,  at  the  accession  of 
James  the  first  {k) ;  and,  being  therefore  of  a  temporary 
nature,  ought  to  have  expired  with  the  mischief  which  it 
meant  to  remedy.  For,  in  point  of  solid  and  substantial 
justice,  it  cannot  be  said  that  the  mode  of  killing,  whether 
by  stabbing,  strangling,  or  shooting,  can  either  extenuate  or 
enhance  the  guilt :  unless  where,  as  in  the  case  of  poisoning, 
it  carries  with  it  an  internal  evidence  of  cool  and  deliberate 
malice.     But  the  benignity  of  the  law  hath  construed  the 


(fc)  1  Lord  Raym.  140. 


cart,  who  was  proved  to  be  near-sighted, 
drove  along,  at  the  rate  of  eight  or  nine 
miles  an  hour,  sitting  at  the  time  on  a 
few  sacks  laid  on  the  bottom  of  the 
cart,  and  ran  over  the  foot  passenger 
and  killed  him.  It  was  held  that  he 
was  guilty  of  such  carelessness,  as 
amounted  to  the  crime  of  manslaughter ; 
Rtx  V.  Grant,  6  C.  &  P.  629. 

In  a  case  of  death  by  stabbing,  if 
the  jury  think  that  the  wound  was  given 
by  the  prisoner  while  smarting  under  a 
provocation  so  recent  and  so  strong 
that  he  might  be  considered  as  not 
being  at  the  moment  master  of  his  own 
understanding,  the  offence  will  be  only 
manslaughter  ;  Rex  v.  Uayuxtrd,  6  C.  > 
a^P.  157. 

A  servaal  of  C  attempted  to  appre- 


hend A.,  who  was  out  at  night  poach- 
ing in  a  wood,  and  was  killed  by  A. 
C.  was  neither  the  owner  nor  occupier 
of  the  wood,  nor  the  lord  of  the  manor, 
having  only  the  permission  of  the  owner 
to  preserve  game  there.  It  was  held 
that  this  was  only  manslaughter  in  A.  ; 
Rex  V.  Addis,  6  C.  &  P.  388. 

(27)  By  9  Geo.  IV.  c.  31,  §  9, 
(repealing  all  former  enactments  on 
this  subject,)  every  person  convicted 
of  manslaughter  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  trans- 
ported beyond  seas  for  life,  or  for  any 
term  not  less  than  seven  years,  or  to 
be  imprisoned,  with  or  without  hard  la- 
bour, for  any  term  not  exceeding  four, 
years,  or  to  pay  such  fine  as  the  court 
ahaU  award. 


HOMICIDE. 

ttetuta  to  favourably  in  behalf  of  the  subjecti  and  so  itrictly 
wlien  against  hioij  that  the  offence  of  stabbing  now  stands 
almost  upon  the  same  footing  as  it  did  at  the  common  law  (/)• 
Thus^  (not  to  repeat  the  cases  before  mentioned,  of  stabbing 
an  adulteress^  &c.  which  are  barely  manslaughteri  as  at  com- 
ukui  laW|)  in  the  construction  of  this  statute  it  hath  been 
doobtad,  whether,  if  the  deceased  had  struck  at  all  before  the 
mortal  blow  given,  this  does  not  take  it  out  of  the  statute, 
though  in  the  preceding  quarrel  the  stabber  had  given  the 
fint  blow ;  and  *  it  seems  to  be  the  better  opinion,  that  this 
it  not  within  the  statute  (m).  Also  it  hath  been  resolved,  that 
the  killing  a  man  by  throwing  a  hammer,  or  other  blunt 
weapon,  is  not  within  the  statute ;  and  whether  a  shot  with 
a  pistol  be  so  or  not,  is  doubted  (n).  But  if  the  party  slain 
had  a  cudgel  in  his  hand,  or  had  thrown  a  pot  or  bottle,  or 
discharged  a  pistol  at  the  party  stabbing,  this  is  a  sufficient 
hariiig  a  weapon  drawn  on  his  side  within  the  words  of  the 
■Catute  (o)  (88). 


I« 


(i;  Fort.  299,  800. 

(m)  Port.  801.  1  Hawk.  P.  C.  77. 


(n)  1  Hal.  P.  C.  470. 
(o)  1  Hawk.  P.  C  77. 
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(28)  Tke  1  J.  L  c.  8,  together  with 
the  48  G.  IIL  c.  58^  (Lord  EUenbo- 
rough's  Act,)  and  the  1  G.  IV.  c.  90, 
relating  to  the  same  subject,  is  repealed 
hj  0  G.  IV.  c.  31;  by  §  11  of  which 
it  is  enacted,  that  if  any  person  unlaw- 
fUly  and  maliciously  shall  administer, 
or  attempt  to  administer  to  any  person, 
or  shall  cause  to  be  taken  by  any  per- 
son, any  poison  or  other  destructive 
thing,  or  shall   unlawfully  and  mali- 
cionsly  attempt  to  drown,  suffocate,  or 
rtrangle  any  person,  or  shall  unlaw- 
fully and  maliciously  shoot  at  any  per- 
son, or  shall,  by  drawing  a  trigger,  or  in 
any  other  manner,  attempt  to  discharge 
any  kind  of  loaded  arms  at  any  person, 
or  shall    unlawfully    and  maliciously 
rtab,  cut,  or  wound  any  person,  with 
intent,  in  any  of  the  cases  aforesaid, 
to  murder  such    person,   every  such 
offender,  and  every  person  counselling, 
aiding,  or  abetting  such  offender,  shall 
be  guilty  of  felony,  and,  being  con- 
yictad  thereof,  shall  fufier  death  at  a 


t2 


felon.  And  by  §  12,  it  is  enacted,  that 
if  any  person  unlawfully  and  mali- 
ciously shall  shoot  at  any  person,  or 
shall,  by  drawing  a  trigger,  or,  in  any 
other  manner,  attempt  to  discharge  any 
kind  of  loaded  arms  at  any  person,  or 
shall  unlawfully  and  maliciously  stab, 
cut,  or  wound  any  person,  with  intent, 
in  any  of  the  cases  aforesaid,  to  maim, 
disfigure,  or  disable  such  person,  or  to 
do  some  other  grievous  bodily  harm  to 
such  person,  or  with  intent  to  resirt  or 
prevent  the  lawful  i4)prehen8ion  or 
detainer  of  the  party  so  offending,  or 
of  any  of  his  accomplices,  for  any  of- 
fence for  which  he  or  they  may  re* 
spectively  be  liable  by  law  to  be  appro* 
bended  or  detained,  every  such  offender, 
and  every  person  counselling,  aiding,  or 
abetting  such  offender,  shall  be  guilty 
of  felony,  and,  being  convicted  thereof, 
shall  kuffer  death  as  a  felon :  provided, 
that  in  case  it  shall  appear,  on  the  trial 
of  any  person  indicted  for  any  of  the 
offencei  above  ipooifiedy  that  luch  aota 
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2.  We  are  next  to  consider  the  crime  of  deliberate  and 
wilfal  murder :  a  crime  at  which  human  nature  starts,  and 


of  shooting,  or  of  attempting  to  dis- 
charge loaded  armA»  or  of  stabbing, 
ooltingjor  wounding,  as  aforesaid,  were 
committed  under  such   circumstances, 
that  if  death  had  ensued  therefrom,  the 
same  would  not  in  law  have  amounted 
to  the  crime  of  murder,  in  every  such 
case  the  person  so  indicted  shall  be  ac- 
quitted  of   felony.       There  are  two 
novelties  in  this  Act  of  Parliament; 
first,  the  provisions  in  section  11,  re- 
specting drowning,    tuffoeating,    and 
strangling  ;   and  secondly,  the  intro- 
duction, in  both  ss.  11  and  12,  of  the 
word  wound,  after  the  words  stab  and 
cut.     The  latter  is  an  improvement 
which  had  long  been  a  desideratum, 
many  indictments   under   the  former 
statute  having  failed  merely  for  the 
want  of  some  such  general  term,  where 
the  injury  inflicted  did  not  fall  strictly 
within  the  definition  either  of  a  stab 
or  a  cut.      The  new   Act  also  places, 
attempts  to  murder,  and  attempts  to 
maim,  under  two  distinct  clauses ;   it 
does  not,  however,  make  those  ofiences 
distinct  in  their  nature :     it    follows, 
therefore,  that  both  may  be  charged  in 
the  same  indictment.     An  indictment 
vnder  this  statute  must  describe  with 
accuracy  the  mode  in  which  the  injury 
is  inflicted  ;   for  where  the  indictment 
under  48  G.  III.  c.  58,  was  for  cutting, 
and  the  evidence  was  that  the  wounds 
were  inflicted  by  stabbing,  the  judges 
held   the   conviction  wrong;   Rex  v. 
M'D&rmot,  R.  &  R.  C.  C.  356,     The 
intgnt,  also,  with  which  the  assault  is 
made,  must  be  correctly  stated;  for, 
where  the  intent  laid  in  several  counts 
oC  an  indictment  under  the  same  statute 
was,  to  murder,  to  disable,  or  to  do 
some  grievous  bodily  harm,  and  the 
intent  found  by  the  jury  was  to  prevent 
being  apprehended,  the  conviction  was 
Md  bad;    Ret  t.   Duffin,  id.  965; 
RtM^  V.  Mahkall,  a  Stark.    Ev.  925. 
Bat,  though  the  party^'principaliBtent 


was  to  prevent  apprehension,  he  may 
still  be  convicted  on  an  indictment  im- 
puting the  intent  to  be  to  murder,  if  it 
appear  that  in  order  to  efiect  the  former 
intent,  he  also  intended  to  murder  ; 
Hex  V.   Gillow,  R.  &  M.  C.  C.  85; 
Rexy.  Davis,  1  C.  &  P.  306.    The  spe- 
cific ofiences  mentioned  in  the  statute, 
and  the   being    present,  aiding    and 
abetting  the  offenders,  are  placed  upon 
the  same  footing  ;  therefore  one  indict- 
ment may  contain  counts  for  both ;  Rex 
V.  TowU,  R.  &  R.  C.  C.  314.     There- 
fore, if  an  indictment  for  shooting  at 
another,  charge  that  a  person,  feloni- 
ously &c.did  shoot  with  a  pistol  at  A., 
and  that  the  prisoner  and  others  were 
present,  aiding  and  abetting,  &c.  the 
said  unknown  person,  tlie  said  felony  to 
do  and  commit,  &c.,  this  is  sufficient, 
without  its  being  :itated  that  the  prisoner 
was  feloniously  present ;    and  the  pri- 
soner was  held  to  be  well  convicted, 
though  the  jury  found  that  he  was  not 
the  person  who  fired  the  pistol ;  Id.  ibid. 
The  following  cases  have  been  decided 
under  the  old  statute,  with  respect  to 
the  several  ofiences  of  cutting,  stabbing, 
and  shooting,  and  seem  equally  appli- 
cable to  the  present  statute :   Wliere 
a  cutting  is  infiicted  by  an  instrument 
capable  of  cutting,  the  case  is  within 
the  Act,  though  the  instrument  be  not 
intended  for  cutting,  nor  ordinarily  used 
to  cut,  but  generally  used  to  force  open 
drawers,  doors,  &c.  ;  and  though  the 
intention  was  not  to  cut,  but  to  inflict 
some  other  mischief ;  Rex  v.  Hayward, 
id.  78.     A  striking  over  the  face  with 
the  sharp  or  claw  part  of  a  hammer, 
has  been  held  to  be  a  sufficient  cutting 
within  the  statute;  Rex  v.    Atkinsm, 
id.  104.     But  inflicting  a  wound  with  a 
square  iron  bar,  or  with  the  metal  scab- 
bard of  a  sword  sheathed  at  the  time, 
or  with  the  handle  of  a  windlass,  has 
been  held  not  to  be  a  cutting ;  1  Rus- 
sell, 597, 50a  Cutting  a  child's  private 
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which  is,  I  believe,  punished  almost  universally  throughout  ^^^HJJJ^ 
the  world  with  death.    The  words  of  the  mosaical  law  (over 
and  above  the  general  precept  to  Noah  (p),  that  *'  whoso 

(p)  Gen.  ix.  6, 


ptfti  flo  as  to  enlarge  them  for  the  time, 
may  be  coaaidered  as  doing  her  grievous 
bo^lj  harm,  and  done  with  that  intent, 
tfaongii  the  hymen  is  not  injured,  the 
iiidiion  is  not  deep,  and  the  wound 
cvsBtiiaUy  is  not  dangerous  ;    Hex  v. 
Car,  kL  802.     An  indictment  for  cut- 
ting whb  intent  to  murder  and  disable, 
is  not  snpported  bj  evidence  of  a  cut- 
ting with  intent  to  produce  temporary 
Usability,  to  prevent   apprehension ; 
Rex  r.    Bot/ee,  R.  8c  M.    C.  C.  29, 
1  Russell,  59B.     If  several  arc  out  for 
the  purpose  of  committing  a  felony, 
and,  npon  an  alarm,  run  difiercnt  ways, 
and  one  of  them  maims  (by  cutting)  a 
pnrsoer  to  avoid  being  taking,  the  others 
are  not  to  be  considered  principals  in 
soehact;  Rex  v.  White.R.&R.  C.  C. 
99.      To  support  an   indictment  for 
stabbing  with  intent  to  murder,  malice 
against  the  individual  is  not  essential, 
general   malice  is  suificient;    7?ex  v. 
Hunt,  R  &  M.  C.  C.  93.      And    a 
grievous  bodily  harm  need  not  actually 
be  done ;  the  intent  is  sufficient.  Id.  ibid. 
'Nor  need  the  wonnd  be  near  a  vital 
part,  or  of   a  nature  likely  to  cause 
dMdi ;   Rex  v.  Griffith,  1  C.  &  P.  298. 
If  two  persons  quarrel,  and  begin  to 
iight,  on  equal  terms,  and  one,  finding 
himself  not  equal  to  his  adversary,  runs 
away,  and  being  pursued,  draws  a  knife, 
and  stabs  him ;  if  death  ensue,  this  is 
only  manslaughter,  and,  therefore,  for 
sudi  stabbing,  the  party  cannot  be  con- 
victed capitally  under  43  G.  III,c.  56; 
Rex  V.  Kestal,  1  C.  &  P.  437.     In  the 
case  of  shooting,  if  the  instrument  be 
fired  so  near,  and  in  such  direction,  as 
to  be  likely  to  kill  or  to  do  other  griev- 
ous bodily  harm,  and  with  intent  that 
it  should  do  so  ;  the  case  will  be  within 
the  statute,  though  it  is  loaded  with 
powder  and  paper  only;  Rex  v.  Kitchen, 
R.  &  R.  C.  C.  95.    But,it  seems,that 
if  A  gun  be  not  loaded  at  all,  when  it  is 


attempted  to  be  discharged,  as  if  the 
charge  be  lost  by  accident,  &c.  the  case 
is  not  within  the  statute,  however  felo- 
nious the  prisoner's  intent  may  be; 
1  Russell,  507.  And,  in  an  indictment 
under  the  statute  for  attempting  to  dis- 
charge a  loaded  blunderbuss  at  A.,  it 
was  held,  that  in  order  to  constitute  the 
offence  of  attempting  to  discharge  load- 
ed fire-arms,  they  must  be  so  loaded  as 
to  be  capable  of  doing  the  mischief 
intended  ;  Bex  v.  Carr,  R.  &  R.  C.  C. 
877.  Upon  an  indictment  for  mali- 
ciously shooting,  if  it  be  questionable 
whether  the  shooting  were  by  accident 
or  design,  proof  may  be  given  that  the 
prisoner  at  another  time  intentionally 
shot  at  the  same  person  ;  Rex  v  Vohe, 
id.  531.  If  a  person  shoot  at  another 
who  is  endeavouring  to  apprehend  him, 
he  may  be  convicted  on  the  usual  in* 
dictment  for  shooting  with  intent  to 
murder  under  the  statute,  although 
shooting  at  a  person  with  intent  to  pre- 
vent his  apprehending  the  person  shoot- 
ing, is  a  distinct  and  capital  offence ; 
Rex  V.  Davis,  1  C.  &  P.  306  ;  see 
also  Rex  v.  Towle,  R.  &  R.  C.  C.  314^ 
suprii.  The  new  Act  uses  the  term 
<*  loaded  arms,"  instead  of  "loaded/re- 
arms,**  which  was  the  language  of  the 
former  Act,  and  will  therefore  compre- 
hend every  description  of  arms,  as  air- 
guns,  &c.  It  may  be  observed,  gene- 
rally, that  where  the  injury  is  inflicted 
with  intent  to  prevent  a  lawful  appre- 
hension, it  must  be  shewn  that  the  ofiien- 
der  had  notice  of  the  purpose  for  which 
he  was  apprehended ;  for  otherwise,  in 
case  of  death  ensuing,  the  offence  would 
be  manslaughter,  and  the  prisoner  would 
be  entitled  to  the  benefit  of  the  proviso 
in  section  12 ;  see  Riehet*t  eaie,  1  Rus- 
sell, 599.  With  respect  to  offiBUces  of 
this,  and  of  other  descriptions,  commit- 
ted upon  the  high  seas ;  8ee^post,968k 
notes  (14)  &  (15). 


m 


anciently  de- 
lined  to  b«  a 
crinie  conunit- 
tedineecreC} 
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Aeddeth  man's  blood,  by  man  shall  his  blood  be  shed,")  ai^ 
Very  emphatical  in  prohibiting  the  pardon  of  murderers  (g). 
*'  Moreover  ye  shall  take  no  satisfaction  for  the  life  of  a  mur- 
derer, who  is  guilty  of  death,  but  he  shall  surely  be  put  to 
death  ;  for  the  land  cannot  be  cleansed  of  the  blood  that  is 
shed  therein,  but  by  the  blood  of  him  that  shed  it.'*  And 
therefore  our  law  has  provided  one  course  of  prosecution, 
(that  by  appeal,  of  which  hereafter)  (29),  wherein  the  king 
himself  is  excluded  the  power  of  pardoning  murder :  so  that, 
were  the  king  of  England  so  inclined,  he  could  not  imitate 
that  Polish  monarch  mentioned  by  Puffendorf  (r) :  who 
thought  proper  to  remit  the  penalties  of  murder  to  all  the 
nobility,  in  an  edict  with  this  arrogant  preamble,  ^'nos,  divini 
juris  rigorem  moderantes,  S^c."  But  let  us  now  consider  the 
definition  of  this  great  offence. 

The  name  of  murder  (as  a  crime)  was  anciently  applied 
only  to  the  secret  killing  of  another  («) :  (which  the  word, 
fnoerda,  signifies  in  the  Teutonic  language  {t),)  and  it  was 
defined,  ''  homicidium  quod  nulla  vidente,  nullo  scienti,  clam 
perpetratur  (u)  (30) :"  for  which  the  vill  wherein  it  was  com- 
fnitted,  or,  if  that  were  too  poor,  the  whole  hundred,  was 
liable  to  a  heavy  ♦amercement ;  which  amercement  itself  was 
also  denominated  murdrum  (w).  This  was  an  ancient  usage 
among  the  Goths  in  Sweden  and  Denmark ;  who  supposed 
the  neighbourhood,  unless  they  produced  the  murderer,  to 
have  perpetrated  or  at  least  connived  at  the  murder  (x) :  and, 
according  to  Bracton  (y),  was  introduced  into  this  kingdom 


(f)  Ntonb.  xxxY.  81. 

(r)  L.  of  N.  b.  8,  c.  8. 

(t)  Dial  dife.  Scacch.  1.  1,  e.  10. 

ft)  Stertih.  de. jure  Sueon.  1, 8»  c.  8. 

The  word  murdn  in  our  old  ttatutes 
iko  signifiad  any  kind  of  concealment 
br  itiflittg.  8o  in  the  statute  of  Exeter, 
14  Edw.  L  ^*j9  rieni  n«  eelerai,  ne 
fuffgrai  ntr$  eeU  tw  mvrdr£  :**  which  is 
thus  translated  into  Fleta,  1.  1,  c.  18, 
j  i.  **fiuHam  veritaiem  eelabo,  nee 
t$Uri  pirmitiam  nee  mudnri"     And 


the  words  "  pur  murdre  le  droit,**  in 
the  articles  of  that  statute,  are  rendered 
in  Fleta,  ibid.  5  8,  **  pro  jure  alicujui 
murdriendo,-^**  I  will  not  conceal,  or 
suffsr  to  be  concealed,  or  murdered  ;** 
for,  "  murdering,  or  suppressing,  the 
right  of  any  person." 

(tt)  Glanv.  L  14,  c.  a 

(w)  Bract.  1.  3,  tr.  2,  c.  15^  §  7. 
Stat.  Marlbr.  c.  26;  Post.  281. 

(x)  Stiemh.  1.  3.  c.  4. 

(y)  I.  3,  tr.  2,  c.  15. 


(29)  Abolishedby59  G.  III.  c.46;     ted,  out  of  all  human  sight,  aod  ¥rithovt 
le>  ante,  160,  pott,  846.  all  human  knowledge. 

(80)  A  homidda,  Mcretly  ooBimtt- 
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by  king  Canutei  to  prevent  his  countrymen,  the  Danes,  from 
being  privily  murdered  by  the  English ;  and  was  afterwards 
continued  by  William  the  conqueror,  for  tlie  like  security  to 
lus  own  Normans  (z)*  And  therefore  if,  upon  inquisition  had, 
it  aiqpeared  that  the  person  found  slain  was  an  £nglisbman» 
(the  presentment  whereof  was  denominated  enfflescherie,)  (a), 
the  country  seems  to  have  been  excused  from  this  burthen. 
But,  this  difference  being  totally  abolished  by  statute  14 
Edw.  III.  c.  4,  we  must  now  (as  is  observed  by  Staunforde) 
(6)  define  murder  in  quite  another  manner,  without  regarding 
whether  the  party  slain  was  killed  openly  or  secretly,  or 
whether  he  was  of  English  or  foreign  extraction. 

Murder  is  therefore  now  thus  defined,  or  rather  described,  ?oT»  •»  ^T 

lul  killing  witl 

by  Sir  Edward  Coke(c);  "when  a  person  of  sound  me- m«iice pw- 
mory  and  discretion,  unlawfully  killeth  any  reasonable  crea- 
ture in  being,  and  under  the  king's  peace,  with  malice  afore- 
thought, either  express  or  implied."  The  best  way  of  ex- 
luoining  the  nature  of  this  crime  will  be  by  considering  the 
several  branches  of  this  definition. 

First,  it  must  be  committed  by  a  person  of  sound  memory  the  offender 
and  discretion:  for  lunatics  or  infants,  as  was  formerly  ob-aoondmind, 
servedf  are  incapable  of  committing  any  crime :   unless  in 
such  cases  where  they  shew  a  consciousness  of  doing  wrong, 
and  of  course  a  discretion,  or  discernment,  between  good  and 
evil  (31). 


(i)  1  Hal.  P.  C.  447. 
(a)  Bract  ubi  lupr. 
(6)  P.  C.l.  l,c.  10. 


(c)  3  liwt.  47. 

(d)  1  Hal.  P.  C.  425. 


^^■> 


(81)  No  infant  under  sercn  years  of 
«g6  can  be  punished  for  murder,  or 
any  *thcr  felony ;  1  Hale,  P.  C.  27. 
Between  the  ages  of  seven  and  four- 
teen years,  an  infant  is  primd  facie  pre- 
famed  to  be  doH  ineapax ;  though  such 
presumption  may  be  rebutted  by  strong 
evidence  of  his  being  able  to  distinguish 
right  from  wrong;  1  Hale,  P.  C.  26, 
27;  Post.  72;  Dalt.  c.  147.  At  the 
age  of  fourteen  years,  an  infant  is  pre- 
fumed  to  b^  doU  capar,  and  is  pun- 
ishable as  an  adult,  without  regard  to 
MX;  Post  70;  1  Russell,  4.  It  is  not 
10  easy  io  defi&e  in  what  cases  a  lunatic 


shall  be  exempt  from  the  consequeneet 
of  committing  murder.  If  it  appears 
that  the  prisoner,  from  either  natural 
or  accidental  causes,  is  liable  to  aber- 
rations of  mind  which  deprive  him,  for 
the  time,  of  the  ability  to  distingu&h 
right  from  wrong,  the  jury  mnst  deter- 
mine whether  he  committed  the  oflRmee 
during  such  an  aberration ;'  and  if  they 
find  that  he  did,  mnst  acquit  him,  on 
that  ground  ;  SD  &  40  G.  HI.  c.  94» 
§  1.  But  he  must  answer  for  what  hb 
does  in  his  lucid  intervals ;  1  Hale, 
P.  C.  31 .  And  if  he  is  proved  to  have 
fonned  a  design  to  commit  murder,  tnd 


bywuiuawiui  ^^io^^.^^^^^^  «/fe<A.  The  MttlEwfukKflB.  «rispftofeoi|i 
[^196]  .^JkiUing  ^wlthcnil.wiurrant^orelouae!  and 'iherdiBUSt  also 
j^.r|ui, actual  killing  td  icoiustilute  mitrder :  foe  a.bar^rafii^ 
i^mik/: with,  intent  lo.kJll,  is  only,  a  great:  tiusdqnieacMDr, 
.though  fprinerlrf  it  was  held  to  be  murder  (d)(32)«'  The 
JuUiiig  may  be  by  poisoning,  striking,  starving^  drowBOt^^ 
Md  a  thousand  other  forms  of  death,  by  Iwhich  luunaA 
iiature  may  be  overcome.  And  if  a  person  be  indibted  J6r 
lOne  species  of  killing,  as  by  poisoning,  he  caotiot  be;^  coo- 
v^icted  by.  evidence  of  a  totally  different  species  of  4eatb^ 
as  by  sJwoting  with  a  pistol,  or  starvkig.  But  where  they 
only  differ  in  circumstance,  as  if  a  wound  be  alleged  to  be 
giveii-with  a  sword,  and  it  proves  to  have  arisen  from^^taff^ 
m  |Ls;e,  or  a  hatchet,  this  difference  is  immaterial  .{a)  (33)^ 


(if )  !  Hil.  P.  C.425. 


(0  Inst.  319.  2  Jfai:  P.  C.  186, 


■  *'^' 


to  hare  been  aware  of  tlie  eonsequenoea 
of  the  crime,  when  he  conceived  or 
^Mmndtted  it,  he  cannot  be  acquitted ; 
AmMt  m$e,  16  How.  St.  Tr.  764; 
Xd»*d  Ftrrer'iraM,  19,  id.  947.  And  if 
Im  had  aaj  sense  of  right  and  wrong,  it 
11  inmiaterial  how  powerful  the  illusion 
aader  which  he  labours  may  be ;  BeU 
lingham*9  ease,  1  CoUinson  on  Lunaej, 
692.  Under  §  2  of  d9  &  40  O.  IIL 
€.94^  a  defendant,  who,  on  trial  for  a 
fnisdiwaanor,  appears  to  be  insane,  and 
kfoirad  to  by  ^  jury,  may  be  confined 
^ittring  his  Mfyesty*s  pleasure.  Seefbr- 
Ihef  Upon  this  sukgect,  anti,  24  el  ieq. 
m  tki<l»,  post,  324,  d95. 
^  (9Sf)  Bui  by  the  recent  statute,  9  G. 
4Vi  6.31,  sections  11  &  12,  every  as- 
MoCt  «^di  intent  to  murder,  by  what- 
ever means,  is  made  a  capital  felony, 
d^e  ante,  194»  note  (9B). 
'  (8»>  ^ee  1  East,  P.  C.  341,  and 
8Kiirwin*4hdHt  ^ere  cited,  in  whidi  tt 
Wsi  KcUd  that  tti  avcfTnMil  of  an  as- 
MMQf  with  a  \i70oden  ito^,  was  satisfied 
t^vd^  «f  an  anaiilt  <with  a  KdiM/ 
the  effect  binnjl^  the  same ;-  ie»  Hcs.^. 
DaU,  13 Price,  172;  9  J.  B.  Moore,  19. 


A  tiroks  must  be  expressly  atdrred, 
and  an  indiotment  ttathig  that  the 
prisoner  murdered,  or  gave  i  ittortil 
wound,  without  si^g  that  he  itm*k^ 
is  bad  ;  Btx,  ▼.  Longt  6  Co.  Rep;  129, 
a ;  1  East,  P.  C.  342.  It  must  iko 
be  stated  upon  what  part  of  the  btic^ 
the  deceased  was  Btfuek;  fi  Hale^  P.'CT. 
185 ;  and  the  length  and  depth  of  ihe 
wound  must  be  shewn;  id  1€I6;  Ha^- 
donU  ctntf  4  Co.  Rep.  42,  a.  '  Whc^ 
there  are  several  woundsi  tiM  lengtli 
and  breadth  of  each  need  neit  bestaMi 
Rexr,  Moriey,  R.&  M.  C.  0.  97«  And 
see  Ymtng^t  cate;  4-00.  R^.  40  i  Wttfi 
her*4  eaiBf  id.  41 ; '  2W  V.  '  L^lit^ 
1  Bulstr.  124;  2  Hak,  P.  C.  IS4^  II* 
V.  DaU,  Ri  ft  M;  C  C.  5;  scs  IIOvflM 
wound,  cause  ^  death,  &c.  AVhr^re 
the  death  proceeded  ham  ^MfSiitki^tm 
fipom  the  swelling  iq>  of  thd  passage^f 
the  throat,  and  such  8wellhigph)ceed«d 
from  vrounds  occanoned  by  fbrcing 
something  faito  the  throat ;  it  was  held 
sufficient  to  state  in  the  indictaieht, 
diat  the  things  were  fbreed  int»  tiiis 
throat,  and  the  perton  thereby  iuffb.^ 
iAxi^i  and  tint  the  ^vocesi  \ttiaiii^ 
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^:'IDf.alt>  Species  of  deaths,  Che  most  detestable  is  tliat  of 
poitoii  It  kecanse  it  can  of  all  others  be  the  least  pre* 
ontetedieitber  by  manhood  or  forethought  (/).  And  there^ 
fiove^':  lay  the*  statute  ii2  Hen.  III.  c.  9,  it  was  made 
i,'  and  a  more  grievous  and  lingering  kind  of  death 
inflicted  on  it  than  the  common  law  allowed;  namely, 
to  death  (S4):  but  this  act  did  not  live  long,  being 
iqiealed  by  1  Edw.  VI.  c.  12  (35).  There  was  also,  by 
the  iancieiit  common  law,  one  species  of  killing  held  to  he 
«Hnrd(er,  which  may  be  dubious  at  this  day ;  as  there  hath 
Mt  -been  an  instance  wherein  it  has  been  held  to  be  murder. 


,-Ji: 


r./. 


(/)  3  Inrt.  4a 


^ 


>fiato>4» 


■*«•> 


iQaltly  cvuvog  the  suibcation,  namely, 
die  iwellingy  need  not  be  stated ;  Rex 
T.  Tfe,  R.  &  R.  C  C.  d45;  andsec 
ffoT.  Edwards,  6  C.  &  P.  401.  The 
death*  haf  Hu  vuaiu  stated,  must  be  po- 
sitively averred,  and  cannot  be  inferred ; 
I  Bwl»  P.  C«  348:  and  where  the 
itm^Aih^  oeesnimed  by  a  stroke,  it  must 
h^.fwther  alleged  that  the  prisoner 
gum  Um  deoeasedaw/yte/  wound,  &c 
^bmoTfaedied;  2  Hale,  P.  C.  186; 
JUl.  i^i  Lad't  ease.  Leach,  96. 
Tfaa  time  and  place  both  of  the  wound 
nd  oC  the  death,  must  be  stated,  in 
order  to  shew  that  the  deceased  died 
witUn  a.year  and  a  day  from  the  cause 
oC  the  death ;  in  computinf  which,  the 
d^f  of  the  act  done,  is  reckoned  the 
inli  though  a  precise  statement  of 
tl^  day  is  immaterial,  if  the  party  is 
pniedto  hare  died  within  the  limited 
pOTiod;2  Inst.dl8;dEast,R  C.d44w 
The  word  mttrdtrfd  is  absolutely  neces- 
iiry  in  the  indictment;  2  Hale,  P.  C. 
197.^  The  allegations,  "not  having 
th»  Icar  of  God,'*  &c.  "  vi  ct  armis,** 
md  "^ being  in  the  peace  of  God,"  &c. 
m  not  HMCMssary ;  2  Stark.  C.  P.  885. 
Where  thestn^  is  given  in  one  county, 
^ad  the  death  hi^pens  in  another,  the 
veana  may  be  laid  in  either.  As  to 
laying  the  venue,  where  the  stroke  ia 
gitmk  aft  aea,  aee  9  G.  IV.  c.  31,  §  8. 
Where  the  name  of  the  deceased  ia 


not  known,  he  may  be  described  at  a 
certain  person  to  the  jurors  unknown ; 
but  a  bastard  child  cannot  be  described 
by  his  mother's  name,  unless  he  has 
acquired  that  name  by  reputation ;  Rei 
V.  Clarke,  R.  &  R.  C.  C.  358 ;  and  see 
Rex  V.  Sheen,  2  C.  &  P.  655. 

(34)  This  extraordinary  punishment 
seems  to  have  been  adopted  by  the  le- 
gislature, t^qm  the  peculiar  circum- 
stances of  the  crime,  which  gave  rise 
to  it ;  for  the  preamble  of  the  statute 
informs  us,  that  John  Roose,  a  cook, 
had  been  lately  convicted  of  throwing 
poison  into  a  large  pot  of  broth,  pre- 
pared for  the  bishop  of  Rochester's  fiu 
mily,  and  for  the  poor  of  the  parish ; 
and  the  said  John  Roose  was  by  a  re- 
trospective clause  of  the  same  statute 
ordered  to  be  boiled  to  death.  Xxird 
Coke  mentions  several  instanoes  pi 
persons  suffering  this  horrid  punish- 
ment; 3  Inst  48.  Murder  of  malice 
prepense,  was  made  high  treason  in 
Ireland,  by  10  Henry  VIL  c.  21 ;  Itiak 
Statutes Ch. 

(35)  Sections  10  and  14of  1  £.  VI; 
c.  12,  relating  to  housebreaking,  rob- 
bing, horse>steaIing,  sacrilege,  and  be^ 
nefit  of  clergy,  were  repealed  by  7  At  B 
Geo.  IV.c.27;  andss.  13^  I6,&29; 
relating  to  petit  treason,  murder,  aad 
biganqr,  by  9  Geo.  IV.  c  31. 


i 
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for  many  ages  past  (g):  I  mean  by  bearing  false  wit- 
ness against  another,  with  an  express  premeditated  de- 
sign to  take  away  his  life,  so  as  the  innocent  person  be 
condemned  and  executed  (A).  The  Gothic  laws  punished 
in  this  case,  both  the  judge,  the  witnesses  and  the  prosecu* 
tor:  ^^ peculiari  poend  judicem  puniunt  ;  peculiari  testes, 
quorum  Jides  judicem  seduxit ;  peculiari  denique  et  maxima 
auctorem,  ut  homicidam  (t)  (36)."  And,  among  the  Romans, 
the  lex  Cornelia  de  sicariis,  punished  the  false  witness  with 
death,  as  being  guilty  of  a  species  of  assassination  (k).  And 
there  is  no  doubt  but  this  is  equally  murder  in  foro  consden" 
ii€e  as  *killing  with  a  sword ;  though  the  modern  law  (to 
avoid  the  danger  of  deterring  witnesses  from  giving  evidence 
upon  capital  prosecutions,  if  it  must  be  at  the  peril  of  their 
ewn  lives)  has  not  yet  punished  it  as  such  (37).  If  a  man, 
however,  does  such  an  act,  of  which  the  probable  conse- 


{g)  Post.  132.  In  the  case  of  Mac- 
daniel  and  Berr^r,  reported  by  Sir  Mi- 
thael  Foster,  though  the  then  attorney 
general  declined  to  argue  this  point  of 
law,  I  have  good  groimds  to  believe  it 
was  not  from  any  apprehension  of  his 
that  the  point  was  not  maintainable, 


but  from  other  prudential  reasons. 
Nothing  therefore  should  be  concluded 
from  the  waving  of  that  prosecution.  * 

Qi)  Mirror,  c.  1,  §  9 ;  Brit,  c  52. 
Bracton,  1.  3.  c.  4. 

(i)  Stiem.  de  juH  6dlh.  1.  3,  c.  a 

(k)  Ff.  48,  8,  1. 


,  (36)  They  visit  the  judge  with  one 
punishment;  the  witnesses,  whose  testi- 
mony seduced  the  judge,  with  another; 
and  the  author,  as  a  homicide,  with 
another  and  heavier  punishment. 
.  (37)  The  guilt  of  him,  who  takes 
away  the  life  of  an  innocent  man  by 
a  false  oath,  is  much  more  atrocious 
than  that  of  an  assassin,  who  murders 
)>y  poison  or  a  dagger.  He,  who  de- 
9troys  by  peijury,  adds  to  the  privation 
of  Ufe  public  ignominy,  the  most  ex- 
cruciating of  tortures  to  an  honourable 
mind,  and  reduces  an  innocent  £vnily 
to  ruin  and  infamy;  but  notwithstand- 
ing this  is  the  most  horrid  of  all  crimes, 


yet  there  is  no  modem  authority  to 
induce  us  to  think  that  it  is  murder 
by  the  law  of  England.  Lord  Coke 
says  expressly  *'it  is  not  holden  for 
murder  at  this  day ;"  3  Inst.  48  ;  see 
also  Fost.  132.  Such  a  distinction  in 
peijury  would  be  more  dangerous  to  so- 
ciety and  more  repugnant  to  principles 
of  sound  policy,  than  in  this  instance 
the  apparent  want  of  severity  in  the 
law.  Few  honest  witnesses  would  ven- 
ture to  give  evidence  against  a  prisoner 
tried  for  his  life,  if  Uiereby  they  made 
themselves  liable  to  be  prosecuted  as 
murderers. — Cu. 


*  But  it  is  stated  as  the  result  of 
that  case,  to  have  been  held  that  a  per- 
son  cannot  be  indicted  for  murder  in 
procuring  another  to  be  executed  by 


falsely  charging  him  with  &  crime  of 
which  he  was  innocent ;  1  Leach,  44 
1  East,  P.  C.  333. 
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qomctf  may  be,  and  eventually  id,  death ;  such  killing  may 
be  murdeTi  although  no  stroke  be  struck  by  himselfy  and  no 
killiiig  may  be  prunarily  intended:  as  was  the  case  of  the 
ttmifttiind  son,  who  exposed  his  sick  father  to  the  air,  against 
his  will,  by  reason  whereof  he  died  (/) ;  of  the  harlot,  who 
laid  her  child  under  leaves  in  an  orchard,  where  a  kite  struck 
it  and  killed  it  (m)  ;  and  of  the  parish  officers,  who  shifted  a 
ddld  firom  parish  to  parish,  who  died  from  want  of  care  and 
BBSlenance  (n)  (38)  (39).  So  too,  if  a  man  hath  a  beast  that 
if  used  to  do  mischief;  and  he,  knowing  it,  suffers  it  to  go 
abroad,  and  it  kills  a  man;  even  this  is  manslaughter  in  the 
owner :  but  if  he  had  purposely  turned  it  loose,  though 
buely  to  frighten  people  and  make  what  is  called  sport,  it  is 
widi  us,  as  in  the  Jewish  law,  as  much  murder,  as  if  he  had 
inoited  a  bear  or  dog  to  worry  them  (a)  (40).     If  a  physician 


(0  1  Hawk.  P.  C.  78. 
(»)  1  HtL  P.  C.  432. 


(n)  Palm.  545. 
(o)  Ibid.  431. 


(96)  Or  if  A  master  refuses  his  ap- 
prentice necessary  food  or  sustenance, 
or  treata  him  with  such  continued 
htnhneai  and  teveritj  as  his  death  is 
occaaioiied  thereby,  the  law  will  imply 
malice,  and  the  offence  will  be  murder; 
Lmeh,  127 Cii. 

(89)  So,  in  a  recent  case,  a  man  was 
eonricted  of  murder  in  causing  the 
death  of  his  apprentice,  by  not  provid- 
ing lum  with  sufficient  food  and  nou- 
li^unent,  without  reference  to  other 
acts  of  cruelty  committed  by  the  pri- 
•oner  towards  the  deceased;  Eex  v. 
Squire,  1  Russell,  246.  So  it  is  clearly 
■■  iadietable,  though  a  subordinate 
oflbiiee,  to  refuse  or  neglect  to  supply 
BCcessaries  to  a  child,  servant,  or  ap- 
pnatiee,  whom  a  person  is  bound  by 
doty  or  contract  to  provide  for,  if  such 
cUM,  &c.  be  of  tender  years,  and  un- 
aUe  to  provide  for  itself;  Rev  v. 
FritnH,  R.  &  R.  C.  C.  20.  So.  like- 
wise, with  respect  to  a  servant ;  Rex 
▼.  Ridlejf,  2  Camp.  050.  An  overseer 
is  not  indictable  for  not  relieving  a  pau- 
per, unless  there  be  an  order  for  his 
relief,  except  in  case  of  immediate 
urgtncy,  where  there  is  not  time  to  get 
Ml  order;    Rtx  r.  JHfrtdilA,  id.  46. 


But  on  an  indictment  charging  that  the 
overseer  had  under  his  care  a  poor  per- 
son, and  neglected  or  refused  to  pro- 
vide him  with  necessary  food,  &c.  for 
want  of  which  ho  died,  the  overseer 
was  convicted ;  Rei  v.  BooUi,  id  47,  n. 
And  in  Rex  v.  Warren,  id.  4S,  n. 
which  was  an  indictment  against  an 
overseer  for  neglecting  to  supply  medi- 
cal assistance  to  a  pauper  dangerously 
ill,  the  offence  was  held  to  be  snffii 
ciently  made  out,  though  it  was  neither 
charged  nor  proved  that  the  person 
was  in  the  workhouse,  nor  had,  before 
his  illness,  received  or  needed  parish 
relief.  There  is  no  legal  obligation 
on  one  brother  to  maintain  another,  lo 
as  to  make  the  omission  indictaUo; 
Rex  v.  Smith,  2  C.  &  P.  449.  If  one 
has  his  idiot  brother,  who  is  helpless, 
as  an  inmate  in  his  house,  and  omits  to 
supply  him  with  proper  food,  warmth, 
&c. ;  semble,  that  he  is  not  indictable 
for  tho  omission ;  Id.  ibid.  And  held 
that  evidence  of  this  will  not  support 
an  indictment  for  assault  or  imprison- 
ment; Id.  ibid. 

(40)  See  2  Hawk.  P.  C.  c.  la  J  8; 
Btackmnnv.  5imnum«,  2  C.  &  P.  140; 
ante  lea,  note  (11). 


Wl  HOMICIDS. 

Of  nvgeon  gives  ki8  patient  a  potion  or  plaister  to  cure  biro, 
irhich)  contrary  tOi  expectation^  kills  him^  this  is  neither  mur- 
dex  nor  manilaugbtery  but  misadventure ;  and  he  shall  not 
be  pttnislied  criminally^  however  liable  he  might  formerly 
have  been  in  a  civil  action  for  neglect  or  ignorance  (p) : 
but  it  bath  been  holden,  that  if  it  be  not  a  regular  physician 
or  BurgeoD,  .who  administers  the  medicine  or  performs  the 
eperationy  it  is  manslaughter  at  the  least  (9)  (41).  Yet  Sir 
Mal:tfaew  Hale  very  justly  questions  the  law  of  this  determi- 
luition.  (r).  In  order  also  to  ipake  the  killing  murder^  it  is  re* 
qiiisite  that  the  party  die  within  a  year  and  a  day  after  the 
stroke ireceivedy  or  cause  of  death  administered;  in  the  com- 
putation of  which,  the  whole  day  upon  which  the  hurt  was 
done  shall  be  reckoned  the  first  («). 
SuedmnS?  r  Further  ;  the  person  killed  must  be  ** a  reasonmble  erect* 
•«araiiK>Dabte  turCt  in  being,  and  under  the  king's  peace,*  at  the  time  of 
bei|^,andiiiuie  the  *killing.  Therefore  to  kill  an  alien,  a  Jew,  or  an  out- 
[*1981  I<^^9  ^^^  ^^®  A^^  under  the  king's  peace  and  protection,  is  as 
much  murder  as  to  kill  the  most  regular-born  Englishman ; 
except  he  be  an  alien  enemy  in  time  of  war  (t).  To  kill  a 
child  in  its  mother's  womb,  is  now  no  murder,  but  a  great 
misprision  (4i2) ;  but  if  the  child  be  born  alive,  and  dieth  by 
reason  of  the  potion  or  bruises  it  received  in  the  womb,  it 
seems,  by  the  better  opinion,  to  be  murder  in  such  as  admi- 
mstered  or  gave  them  (u)  (43).  But,  as  there  is  one  case  where 

(p)  lifixT.  c.  4,  §  16.    See  V<^  IIL  (1)  1  Hawk.  P.  C.  79. 

page  122.  (0  3  Init.  50;  1  HaL  P.  C.  4da 

(f)  Britt  c.  5;  4  Intt  251.  (u)  3  Inst.  50;  1  Hawk.  P.  C.  80. 

(r)  I  Hal.  P.  C.  430.  But  see  1  Ha].  P.  C.  433. 


(41)  Such  penong  are  clearly  still  the  application  of  it,  and  death  ensues 

UaUe  to  a  cxril  action,  where  grou  in  consequence  of  either,  he  is  guilty 

nogligenee  or  ignorance  can  be  prored ;  of  manslaughter ;  lUx  ▼.  St.  John  Lm^, 

Slat^  ▼.   Baker,  2  Wills.  359;  Seare  4  C.  &  P.  423.     And  see  other  cases, 

y.  Frtniiee,  8  East,  348;  and  it  would  S.  P.  1  Har.  Dig.  740,  741. 

alto  be  a  good  defence  to  an  action  (42)  Wliere  an  unskilful  practitioner 

b^  an  «potbeearj  on    his  bUl,    that  wounded  the  head  of  a  child  before  the 

)Mt  had  trealed  his  patient  ignorantly  child  was  perfectly  bom,  and  the  child 

or  iinproperijF ;    Kannmt  ▼.  M^Mullem,  was  afterwards  born  aliye,  but  subse- 

Piiake  59.  And  where  4  penea,  under-  quently  died  of  this  injury,  it  was  held 

taking'<he  cure  of  a  disease^  (whether  manslaughter,  although  ihe  child  was 

hB  has  4«c«ived-a  tnedi^al'edueation,  of  in  its  mother's  womb  at  the  time  when 

iMCi>  is  -yailtf iof  groM  n^ligeBee  in  the  wound  was  given;  Rex  ▼.  Senier, 

mmoMa^imfatamKir^Mkmh^'hm  sp^'  M;  C.  C.  344;  and  see  note  (44)  post 

plied  A  remedy,  or  of  groM  rashneti  in  (43)  To  justify  a  conyiction  on  an 


nouiciDB. 

it  18  diflScult  to  prove  the  child's  bdng  bom  alive,  namelyi  in 
the  casie  of  the  murder  of  bastard  children  by  the  unoatural 
nother,  it  is  enacted  by  statute  21  Jac.  I.  c.  27,  that  if  any 
wonuin  be  delivered  of  a  child  which  if  bom  alive  should  by 
law  be  a  bastard;  and  endeavours  privately  to  conceal  its 
death,  by  burying  the  child  or  the  like;  the  mother  so 
oflending  shall  suffer  death  as  in  the  case  of  murder,  unless 
she  can  proTe  by  one  vritness  at  least  that  the  child  was 
actually  bom  dead.  This  law  which  savours  pretty  strongly 
of  severity,  in  making  the  concealment  of  the  death  almost 
conclusive  evidence  of  the  child's  being  murdered  by  the 
mother,  is  nevertheless  to  be  also  met  with  in  the  criminal 
codes  of  many  other  nations  of  Europe ;  as  the  Danes,  the 
Swedes,  and  the  French  (v) :  but  I  apprehend  it  has  of  late 
years  been  usual  with  us  in  England,  upon  trials  for  this 
oflfence,  to  require  some  sort  of  presumptive  evidence  that  the 
child  was  bom  alive,  before  the  other  constrained  presump- 
tion, that  the  child  whose  death  is  concealed,  was  therefore 
killed  by  its  parent,  is  admitted  to  convict  the  prisoner  (44)* 

(r)  Sec  Barrington  on  the  Statutes,  425u 


indietmeiit  chArging  a  woman  with  the 
wQfttl  murder  of  a  child  **  of  which  she 
was  dfiUrered,  and  which  wai  bom 
aliTc,**  the  jury  most  be  satisfied  affinna. 
tively  that  the  whole  body  was  brought 
alive  into  the  world ;  it  is  not  sufficient 
that  the  child  had  breathed  in  the 
progress  of  the  birth;  lUx  v.  Pout  ton, 
5  C.  &  P.  329. 

If  a  child  has  breathed  before  it  is 
bom,  this  is  not  sufficiently  life  to  make 
the  lulling  of  the  child  murder.  There 
must  be  an  independent  circulation  in 
the  child,  or  the  child  cannot  be  con- 
sidered as  alive  for  this  purpose ;  Hex 
▼.  i:noeh,5C.&  P.  539. 

A  child  must  be  actually  wholly  in 
the  world,  in  a  living  state,  to  be  the 
sul^fect  of  a  charge  of  murder ;  but  if 
it  is  wholly  bom,  and  is  alive,  it  is  not 
Wiential  that  it  should  have  breathed ; 
.Sex  ▼.  Brain,  6  C.  &  P.  349  ;  and 
see  the  next  note. 

(44)  The  21  J.  L  c  27,  was  re. 


pealed  by  the  43  O.  III.  c.  56,  which 
has  also  recently  been  repealed,  and  the 
law  upon  this  subject  is  now  as  fol- 
lows: by  9  Geo.  IV.  c.  31,  $  13,  if 
any  person  with  intent  to  procure  the 
miscarriage  of  any  woman  then  beii^ 
quick  with  child,  unlawfully  and  ma- 
liciously shall  administer  to  her,  or 
cause  to  be  taken  by  her,  any  poison 
or  other  noxious  thing,  or  shall  use 
any  instrument  or  other  means  what- 
ever with  the  like  intent,  every  wch' 
offender,  and  every  person  couns^lingf 
aiding,  or  abetting  such  offender,  shall 
be  guilty  of  felony,  and  being  convicted- 
thereof,  shall  suffer  death  as  a  felon  j 
and  if  any  person  with  intent  to  proeuze 
the  miscarriage  of  any  woman  not  ber 
ing,  or  not  being  proved  to  be,,  then 
quick  with  child,  unlawfully  and  ma;-' 
liciously  shall  administer  to  her,  or 
cause  to  be  taken  by  h«r»  any  medkine- 
or  other  thing,  or  shall  use  aaj  instna* 
ment  or  other  means  whatewwith  tlia^ 


HOMIOIDE, 


The  uniBf  must .    IfOStly^  the  killing  mitBt  be  committed  with  malios  afore' 
malice  pre-        thought,  to  make  it  the  crime  of  murder.     This  is  the  grand 


like  intent,  erery  such  offender,  and 
^ery  person  counselling,  aiding,  or 
abetting  such  offender,  shall  be  guilty 
of  felony,  and  being  convicted  thereof, 
fhidl  be  liable,  at  the  discretion  of  the 
^lonrt,  to  be  transported  for  any  term 
not  exceeding  fourteen,  and  not  less 
than  seven  years,  or  to  be  imprisoned, 
with  or  without  hard  labour,  for  any 
term  not  exceeding  three  years,  and  if 
fi  male,  to  be  once,  twice,  or  thrice  pub- 
licly or  privately  whipped.  By  §  14, 
if  any  woman  shall  be  delivered  of  a 
ehild,  and  shall,  by  secretly  burying  or 
otherwise  disposing  of  the  dead  body 
of  the  said  child,  endeavour  to  conceal 
the  birth  thereof,  every  such  offender 
ihall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof,  shall  be  liable 
to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two 
years ;  and  it  shall  not  be  necessary  to 
prove  whether  the  child  died  before,  at, 
or  after  its  birth :  provided,  that  if  any 
woman  tried  for  the  murder  of  her 
child  shall  be  acquitted  thereof,  it  shall 
be  lawful  for  the  jury,  by  whose  ver- 
dict she  shall  be  acquitted,  to  find,  in 
case  it  shall  so  appear  in  evidence, 
that  she  was  delivered  of  a  child,  and 
that  she  did,  by  secret  burying  or 
otherwise  disposing  of  the  body  of  such 
child,  endeavour  to  conceal  the  birth 
thereof,  and  thereupon  the  court  may 
pass  such  sentence,  as  if  she  had  been 
convicted  upon  an  indictment  for  the 
eoncealment  of  the  birth.  These 
enactments  are  substantially  the  same 
«s  those  of  the  43  Geo.  IIL  c.  58, 
upon  the  same  subjects,  except  that  by 
section  14  of  the  new  Act,  the  conceal- 
ment of  the  birth  of  a  child  is  made  an 
ipdictable  misdemeanor,  whereas,  be- 
fore, the  prisoner  could  only  be  found 
guilty  of  the  concealment  upon  an  in- 
dictment charging  her  with  murder; 
^  Rex»  Y.  Parkiiaon,  1  Russell^  475» 


n.  ;  1  Chit  Bum,  834.  The  ral«i 
laid  down  with  respect  to  indictments 
for  these  offences  under  the  old  statute, 
seem,  in  other  respects,  equally  appli- 
cable to  the  new  Act;  and  are  there^ 
fore  subjoined. 

**To  support  an  indictment,  wh^re 
the  woman  was  quick  with  child,  it 
must  be  proved ;  first,  that  the  prisoner 
administered  to,  or  caused  to  be  taken 
by  the  woman,  the  drug,  &c.  men- 
tioned in  the  indictment ;  but  it  seems 
that  proof  of  any  other  substance  or 
thing,  ejusdem  generis,  will  be  suffi- 
cient; Rex,  v.  Phillips,  3  Camp.  74. 
It  will  not  be  sufficient,  however,  that 
the  prisoner  merely  imagined  that  it 
would  have  the  effect  intended,  as  m  a 
case  where  the  woman  was  not  quick 
with  child,  but  it  must  also  appear  that 
the  drug  administered  was  either  a 
poison  or  some  other  noxious  thing. 
Secondly  it  must  be  proved  that  the 
drug  was  administered  with  intent  to 
procure  miscarriage.  Whether  it  were 
in  fact  a  drug  likely  or  calculated  to 
produce  that  effect  seems  to  be  im- 
material, provided  the  intent  be  proved. 
Thirdly,  it  must  be  proved  that  the 
woman  was  quick  with  child  at  the 
time  of  the  offence  committed.  In  a 
case  where  the  woman  herself  gave 
evidence,  and  swore  that  she  had  not 
felt  the  child  alive  within  her;  Law- 
rence, J.,  held,  that  this  evidence  took 
the  case  out  of  the  statute,  although  the 
witness  also  swore  that  she  was  in  the 
fourth  month  of  her  pregnancy,  and 
medical  persons  proved  that  the  child 
is  usually  alive  at  that  period  ;  Rex  v. 
PAi//<>5, 3  Camp.  77." 

"  To  support  an  indictment  where 
the  woman  was  not  quick  with  child,  it 
must  be  proved  that  the  prisoner  ad- 
ministered to,  or  caused  to  be  taken 
by  the  woman,  a  drug  or  mixture  of 
some  kind,  and  that  he  did  thi^  with 
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crilerioii  which  now  distinguishes  murder  from  other  killing:  pena«i  Miict 
tnd  ihit  malice  prepense,  malitia  precogitataf  is  not  so  pro-  or,  tmpuedi  « 
perly  spite  or  maleyolence  to  the  deceased  in  particular,  as  ciadet  daeiuni 
any  eyii  design  in  general:  the  dictate  of  a  wicked,  depraved, 
and  malignant  heart  (fr) ;   un  duposition   a  faire  tm  mal 
dume{x)\  and  it  may  be  either  express  or  implied  in  law. 
Ezpreas  *malice  is  when  one,  with  a  sedate  deliberate  mind     [^199] 
and  formed  design,  doth  kill  another :  which  formed  design 
is  evidenced  by  external  circumstances  discovering  that  in- 
ward  intention ;  as  lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  schemes  to  do  him  some  bodily 


(w)  Porter,  256. 


(x)  2  Roll.  Rep.  461. 


intent  to  pnxnire  licr  miscarriage.  It 
it  inttelerial  whether  in  ikct  the  drug 
or  other  thing  administered  were  likely 
or  calculated  to  produce  abortion,  or 
whether  the  woman  was  with  child  at 
the  time,  or  not;  it  is  sufficient  to 
proYe  that  the  prisoner,  imagining  her 
to'be  wifh  chII(lC  administered  the  drug, 
&c.  with  intent  to  procure  miscarriage ; 
Bmx  ▼.  PAi//ipf,  a  Camp.  74.  Where 
the  indictment  charged  the  prisoner 
with  having  administered  a  decoction  of 
wvin,  proof  that  he  administered  an  >;i- 
fusum  of  savin,  was  held  to  maintain 
die  indictment ;  Id.  If  it  turns  out  in 
efidenoe,  that  the  woman  vai  quick 
with  child,  at  the  time  the  drug,  &c. 
wai  administered,  it  should  seem  that 
the  prisoner  must  be  acquitted;  for 
this  part  of  the  Act  extends  expressly 
only  to  cases  where  the  drug  is  admi- 
nistered to  women  "  not  being,  or  not 
being  proved  to  be,  quick  with  child  at 
die  thne."  Archb.  C.  P.,  title  Cant-- 
ing  Abortion. 

It  has,  however,  been  recently  de- 
cided that,  on  an  indictment  fur  admin- 
istering a  drug  to  a  woman  to  procure 
abortion,  "she  being  with  child,  but 
not  quick  with  child,'*  if  it  appears 
that  the  woman  was  not  with  child  at 
■n,  the  prisoner  must  be  acquitted; 


although  it  appears  that  the  prisoner 

believed  her  to  be  with  child,  and  gave 

her  the  drug  with  intent  to  destroy  the 

child  ;  Hex  v.  Scttdder,  R.  &  M.  C.  C. 

216. 

As  §  IS  of  the  new  statute  makes 

it  a  capital  felony  to  use  any  instrument 
or  other  means  with  intent  to  procure 
the  miscarriage  of  a  woman  quick  with 
child,  the  crime  it  seems  will  be  com- 
plete, if  the  intent  be  felonious,  whether 
the  instrument  or  other  means  be  dan- 
gerous or  not.  The  expression  "  quick 
with  child  *'  means,  when  the  woman 
has  felt  the  child  move  within  her ;  Rex 
v.  PhilUps,  3  Camp.  77. 

It  has  been  held,  with  reference  to 
the  former  statute,  that  upon  a  trial  on 
ttie  coroner's  inquest  for  the  murder  of 
a  bastard  child,  a  woman  may  be  found 
guilty  of  concealment  of  the  birth; 
Her  v.  Maynard,  R.  &  R.  C.  C.  966 ; 
Hex  V.  Cole,  3  Camp.  371.  And  that  a 
woman  may  be  found  guilty  of  such 
concealment,  though  from  appearances 
it  was  probable  the  child  was  still-bom, 
and  though  the  birth  was  probably 
known  to  an  accomplice  ;  Hex  v.  Com- 
irn//,  R.  &  R.  C.  C.  336.  Alitcr,  if 
she  has  made  known  her  pregnancy  to 
a  person  not  an  accomplice,  and  haa 
made  preparations  for  her  confinement ; 


Mi 
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luurm  (y)  (45).  This  takes  in  the  case  of  deliberate  AieUiag^ 
Where  both  parties  meet  avowedly  with  an  intent  to  moider: 
thinking  it  their  duty  as  gentlemen,  and  claiming  it  as  tibeit 
right)  to  wanton  with  their  own  lives  and  those  of  their  fA^ 
low-creatures ;  without  any  warrant  <Nr  authority  firom  any: 
power  either  divine  or  human,  but  in  direct  contradiotioft  !• 
the  laws  both  of  God  and  man ;  and  therefore  the  law  baa 
justly  fixed  the  crime  and  punishment  of  murder,  on  tbeas^ 
and  on  their  seconds  also  (z)  (46).  Yet  it  requires  such  a 
degree  of  passive  valour  to  combat  the  dread  of  even  iind»» 
served  contempt,  arising  from  the  false  notions  of  honour  too 
generally  received  in  Europe,  that  the  strongest  prohibitions 
and  penalties  of  the  law  will  never  be  entirely  efiectual  to 
eradicate  this  unhappy  custom ;  till  a  method  be  found  out  of 
compelling  the  original  aggressor  to  make  some  other  satis^ 
faction  to  the  affronted  party,  which  the  world  shall  esteem 
equally  reputable,  as  that  which  is  now  given  at  the  haaard 
of  the  life  and  fortune,  as  well  of  the  person  insulted,  as  of' 


(y)  1  HaL  P.  C.  451. 


(t)  1  Hawk.  P.  C.  82. 


Rex  T.  Southern,  1  Russell,  476.  And 
the  presence  of  an  accomplice  has  been 
held  to  take  the  case  out  of  the  statute 
of  21  J.  I.  c.  27,  on  a  prosecution  for 
concealment;  Uex  v.  Peat,  1  East, 
P.  C.  229. 

(45)  It  is  the  prorince  of  the  judge, 
m  a  trial  for  murder,  to  decide  whether 
the  fiicts  proTcd,  if  true,  amount  in 
law  to  milice,  and  of  the  jury  to  de- 
cide, whether  those  facts  are  true, 
and  to  find  a  verdict  accordingly ;  and 
when  they  find  a  special  Terdict,  they 
are  not  to  express  any  opinion  as  to 
the  malice,  but  merely  to  state  the 
ftusla ;  Res  v.  Onehy,  2  Ld.  Raymd. 
1485  ;  UazelCt  cate,  1  Leach,  683; 
Post  257. 

(46)  Wherever  two  persons  in  cold 
blood  meet  and  fight,  on  a  precedent 
i|oarrel,  and  one  of  them  is  killed,  the 
other  ii  guilty  of  nurder,  and  eannot 
tkewe  himulf  by  ■Uaging  thai  he  waa 


first  struck  by  the  deoeased ;  or  that  he 
had  often  declined  to  meet  him,  and 
was  prevailed  upon  to  do  it  by  his  im- 
portunity ;  or  that  his  only  intent  was 
to  vindicate  his  reputation ;  or  that  he 
meant  not  to  kill,  but  only  to  disarm 
his  adverury :  for,  as  he  deliberatdy 
engaged  in  an  act  in  defianee  of  the 
law,  he  must  at  his  peril  abide  the  eon*  - 
sequences ;  1  Hawk.  P.  C.  c.  81,  $  21 ; 
I  Bulstr.  86,  7 ;  2  Bulstr.  147;  Crom. 
22,6;  I  RoI.Rep.d60;  8 Bulstr.  171; 
1  Hale,  P.C.48.  Therefore,  if  two  per- 
sons quarrel  over  night,  and  appoint  to 
fight  the  next  day,  or  quarrel  in  tlM 
morning,  and  agree  to  fight  in  the  irfterb 
noon,or  such  a  considen^le  time  after,  by 
which,  in  common  intendment,  it  iwisC 
be  presumed  that  the  blood  was  eooled« 
and  then  they  meet  and  fight*  and  one 
kill  the  other,  he  is  guilty  of  oMifder ; 
1  Hawk.  P.C.c.81,$28;  8Iiist.51; 
I  Hale.  P.  C.  48;  KoL  56 ;  1  Lev.  18». 


IIDMICIDM. 


m 


\im  whohath  given  the  insult.     Also,  if  eveti  upon  a  sudden' 
tion  one  beats  another  in  a  cruel  and  unusual  manner,' 
lie  dies,  though  he  did  not  intend  his  death,  yet  he  is 
tif  nnirdeir  by- express  malice;  that  is  by  an  express' 
evftdflrign/'the'  genuine  sense  of  malitia.    As  when  a  park-' 
kMpW  tMdl  si  boy  that  was  stealing  wood  to  a  horse's  tail,  and 
i'  him  along  the  park ;  when  a  roaster  corrected  his 
^tb  an  iron  bair ;  and  a  schoolmaster  stamped  on  his 
srfidlAr's''- belly;  so  that  each  of  the  sufferers  died:   these 
r'fusdy  held  to  be  murders,  because  the  correction  being 
\f  and  such  as  could  not  proceed  but  from  a  bad 
heat,  it  was  equivalent  to  a  deliberate  act  of  slaughter  (a)  (47).  ■■ 
Neither  shall  he  be  guilty  of  a  less  crime,  who  kills  another 
id'':^son8equence  of  such  a  wilful  act  as  shews  him  to  be  an 
enenqr  to'  all   mankind    in  general ;    as  going  deliberately, 
aad  with  an  intent  to  do  mischief  (6),  upon  a  horse  used  to 
stHlce^   or  coolly  discharging  a  gun  among  a  multitude  of 
ptople  (e).    So  if  a  man  resolves  to  kill  the  next  man  he 
meets,  and  does  kill  him,  it  is  murder,  although  he  knew  him 
not;  for  this  is  Universal  malice.     And,  if  two  or  more  come 

• 

together  to  do  an  unlawful  act  against  the  king's  peace,  of 
which  the  probable  consequences  might  be  bloodshed,  as  to 
b^t  4  man,  to  commit  a  riot  (4*8),  or  to  rob  a  park  (49) :  and 


(i)  I  Hal.  P.  C.  454.  473^  474. 
(li)  Lord  tUjm.  143. 


(c)  I  Hawk.  P.  C.  74. 


,1 . 


Ill  •■•  ^ 


(47). U  has  betn  laid  down,  that 
whan  death  proeeeds  from  the  paaiive 
iMgliettBce  or  active  aeverity  of  a  mas- 
tec^  ,^  oSbnce  if  vurder ;  Hez  ▼.  Self, 
1  Lmhf  iai7»  And,  with  rmpwi  to 
parents  and  children,  matters  and 
acMany^c,  if  the  correction  exceed 
th^blMBda  of  moderation,  either  in  the 
meainrn  of  it,  or-  in  the  imtruraent 
mads-weef,  it  will  be  either  murder 
or  ,mandaiighter  according  to  the  cir- 
cimaUneefloftliecato;  if  with  a  weapon 
not'  Ukiriy  to  kill,  though  improperiy 
uaed^manilaughter ;  H  with  a  weapon 
likel|r  te  hilU  regard  being  had  to  the 
age  lad  atrengtii  of  the  party,  murder ; 
Poi(t469»  ;MpnM>%'er,lt  if  not  materia] 
that  the  meana  used  to  perpetrate  the 
crhne  had  no  immiKliate  effort,  or  would 
VOL.  IV. 


not  hare  been  capable  in  all  cases  of 
producing  the  same  efiect  Therefore, 
it  is  murder  in  a  gaoler  to  confino  a 
prisoner  in  a  damp  unwholesome  room, 
without  allowing  him  the  common  con- 
veniences which  the  decencies  of  nature 
require,  by  which  his  constitution  is  so 
affected  as  to  produce  a  distemper  of 
which  he  dies  ;  Hex  v.  Ihgginn,  2  Ld. 
Raym.  1578.  And  it  is  an  indictable 
offence  wilfolly  and  maliciously  to  sup- 
ply prisoners  of  war  with  unwholesome 
food,  and  not  it  to  be  eaten  by  maii ; 
Rex  V,  Trene,  2  East,  P.  C,  821. 

(48)  As  to  the  rase  of  killing  a  man 
in  an  aj/'mi^,  and  whether  nader  the 
circiunstaneet  it  aaouatod  to  ^Mfderv 
see  Aexv.  Baukin,  R.  &  R.  C.  C.4a 

(49)  See  Ufi  v.  FMwaHi,  3  C.  Mc 
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the  law  pre- 
sumes malice 
unless  the  con- 
trary is  proved } 


HOMICIDE. 

one  of  them  kills  a  man  ;  it  is  murder  in  them  all,  because  of 
the  unlawful  act,  the  malitia  pmcogitata,  or  evil  intended 
beforehand  {d)  (50), 

Also  in  many  cases  where  no  malice  is  expressed,  the  law 
will  imply  it :  as  where  a  man  wilfully  poisons  another,  in 
such  a  deliberate  act  the  law  presumes  malice,  though  no 
particular  enmity  can  be  proved  {e).  And  if  a  man  kills 
another  suddenly,  without  any,  or  without  a  considerable 
provocation,  the  law  implies  malice ;  for  no  person  unless  of 
an  abandoned  heart,  would  be  guilty  of  such  an  act,  upon  a 
slight  or  no  apparent  cause.  No  afiront,  by  words  or  ges- 
tures only,  is  a  sufficient  provocation,  so  as  to  excuse  or  ex- 
tenuate such  acts  of  violence  as  manifestly  endanger  the  life 
of  another  (/).  But  if  the  person  so  provoked  had  unfor- 
tunately killed  the  other,  by  beating  him  in  such  a  manner, 
as  shewed  only  an  intent  to  chastise  and  not  to  kill  him,  the 
law  so  far  considers  the  provocation  of  contumelious  beha- 
viour, as  to  adjudge  it  only  manslaughter,  and  not  murder 
(y)  (51).     In  like  manner  if  one  kills  an  officer  of  justice. 


(d)  1  Hawk.  p.  C.  84. 

(€)  1  Hal.  P.  C.  455. 

(J-)  1  Hawk.    P.   C.  82.      1  Hal. 


P.  C..455,  456. 
(g)  Poet  291. 


P.  d90;  Rsxv.  Whiihonii,  Id.  894; 
Post.  S51,  a55 ;  1  Hale,  P.  C.  442, 
445 ;  ante,  180,  notes  (4)  and  (5). 

(50)  See  further  as  to  the  meaning 
of  malice;  1  Russell,  422,  n. ;  Fost 
256. 

(51)  Where  the  resentment  hears 
no  proportion  to  the  insult,  the  crime 
willbemnrder;  1  Russell, 4d6.  There- 
fore,  no  breach  of  word  or  promise,  no 
trespass  to  lands  or  goods,  no  a£Bront 
by  bare  words  or  gestures,  will  free  the 
party  killing  from  the  guilt  of  murder, 
if  it  ^>pear  that  his  intention  was  to 
kill ;  which  intention  may  be  inferred 
frxnn  the  degree  of  ferocity  expressed, 
or  the  kind  of  we^ton  used ;  and  the 
use  of  a  deadly  we^ton  seems  to  be 
conclusive  evidence  of  such  intention  ; 
2  Hawk.  P.  C.  cia^  $§  33, 34 ;  Fost. 
290;  Kel.  55,  130,  131;  1  East, 
P.  C.  233;  1  RasseU,  435.  Even 
blows,    previously  received,  will  not 


extenuate  the  offence,  where  it  is  com- 
mitted from  motives  of  malice  or  re- 
venge ;  particularly  where  the  provo- 
cation appears  to  have  been  sought  for, 
as  a  pretext  or  colour  for  the  revengse. 
Therefore,  where  in  consequence  of  a 
quarrel  in  a  cudgel-play,  a  battle  with 
fists  took  place  between  the  prisoner 
and  the  deceased,  and  continued  till 
the  parties  were  separated,  and  the 
prisoner  then  quitted  the  room  in  anger, 
and,  upon  getting  into  the  street, 
threatened,  with  an  osth,  that  be 
*'  would  fetch  something  and  run  him 
(the  deceased)  through  the  body,**  and 
soon  afterwards  returned  in  a  thicker 
coat,  and  stood  near  the  door  with  a 
cudgel  in  his  hand,  apparently  for  the 
purpose  of  renewing  the  cudgel-fight, 
but  with  a  deadly  wei^n  concealed 
under  his  coat,  and  then  artfully  drew 
on  a  discourse  on  the  past  quarrel,  and, 
on  the  deceased  striking  him  ooce  or 


HOMICIDE.  ,% 

ekher  civil  or  criminal,  in  the  execution  of  his  duty,  or  any 
d  hia  assistants  endeavouring  to  conserve  the  peace,  or  any 
pivale  person  endeavouring  to  suppress  an  affray  or  appre- 
hend a  felon,  knowing  his  authority  or  the  intention  with 
which  he  interposes,  the  law  will  imply  malice,  and  the 
killer  shall  be  guilty  of  murder  (A)  (52).    And  if  one  intends 
to  do  another  felony,  ^and  undesignedly  kills  a  man,  this  is      [*^I] 
also  murder  (»)*     Thus  if  one  shoots  at  A.  and  misses  Am, 
but  kills  B.,  this  is  murder;  because  of  the  previous  felo- 
nious intent,  which  the  law  transfers  from  one  to  the  other. 
The  same  is  the  case  where  one  lays  poison  for  A. ;  and  B., 
against  whom  the  prisoner  had  no  malicious  intent,  takes  it, 
and  it  kills  him ;  this  is  likewise  murder  (j ).     So  also  if  one 
give  a  woman  with  child  a  medicine  to  procure  abortion,  and 
it  operates  so  violently  as  to  kill  the  woman,  this  is  murder  in 
the  person  who  gave  it  (k).     It  were  endless  to  go  through 
all  the  cases  of  homicide,  which  have  been  adjudged  either 
expressly,   or  impliedly,   malicious :    these    therefore    may 
suffice  as  a  specimen  ;  and  we  may  take  it  for  a  general  rule 
that  all  homicide  is  malicious,  and  of  course  amounts  to 
murder,  unless  where  justified  by  the  command  or  permission 
of  the  law ;  excmed  on  the  account  of  accident  or  self-preser- 
vation ;  or  alleviated  into  manslaughter,  by  being  either  the 
involuntary  consequence  of  some  act,  not  strictly  lawful,  or, 
if  voluntary,  occasioned  by  some  sudden  and  sufficiently  vio- 
lent provocation  (53).     And  all  these  circumstances  of  justifi- 
cation, excuse,  or  alleviation,  it  is  incumbent  upon  the  pri- 
soner to  make  out,  to  the  satisfaction  of  the  court  and  jury : 
the  latter  of  whom  are  to  decide  whether  the  circumstances  al- 
leged are  proved  to  have  actually  existed ;  the  former  how  far 
they  extend  to  take  away  or  mitigate  the  guilt.     For  all  ho- 

(h)  1  Hal.  P.  C. 457.  Foster, 808, &c.         O)  IWd.  466. 
(t)  1  Hil.  P.  C.  465.  (k)  Ibid.  429. 


twic«  with  a  cudgel,  in  order  to  renew  (52)  It  is  murder  to  kill  a  constable, 

the  exisagemcnt,  immediately  dropped  though  he  has  no  warrant,  and  does  not 

hia  own  cudgel,  and  stabbed  the  de-  witness  the  felony  committed,  but  takes 

to  the  heart :  the  offence,  from  the  party  upon  a  charge  only  ;   and 


the  iiM&y  circumstances  of  deliberate     that,  even  though  the  charge  be  in  it- 
aad  deep  revenge,  was  clearly      self  defective  to  constitute  a  felony ; 


held  to  be  murder ;  Maton^icase^  1  East,      Hex  v.  Ford,  R.  &  R.  C.  C.  329. 
P.  C.  299.  (53)  Seethenote8,aa<r,180tol90. 
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llOMICIDK. 


the  punishment 
of  murder  and 
manslaughter 
formerly  the 
same,  but  now 
difllerent; 


[♦202] 


micide  is  presumed  to  be  malicious,  until  the  contrary  ap^ 
peareth  upon  evidence  (/)  (54). 

The  punishment  of  murder,  and  that  of  manslaughter,  were 
formerly  one  and  the  same;  both  having  the  benefit  of  clergy ; 
so  that  none  but  unlearned  persons,  who  least  knew  the  guilt 
of  it,  were  put  to  death  for  this  enormous  crime  {m).  But 
now,  by  several  statutes  (n),  the  benefit  of  clergy  is  taken 
away  from  murderers  through  malice  prepense,  their  abettors, 
procurers,  and  counsellors.  In  atrocious  cases,  it  was  fre- 
quently usual  for  the  court  to  direct  the  murderer,  after  exe- 
cution, to  be  hung  upon  a  gibbet  in  chains  near  the  place 
♦where  the  fact  was  committed :  but  this  was  no  part  of  the 
legal  judgment ;  and  the  like  is  still  sometimes  practised  in 
the  case  of  notorious  thieves.  This  being  quite  contrary  to 
the  express  command  of  the  mosaical  law  (o),  seems  to  have 
been  borrowed  firom  the  civil  law :  which,  besides  the  terror 
of  the  example,  gives  also  another  reason  for  this  practice,  viz. 
that  it  is  a  comfortable  sight  to  the  relations  and  friends  of 
the  deceased  (p).     But  now  in  England,  it  is  enacted  by  sta- 


(/)  Fort.  255. 

(m)  1  Hal.  P.  C.  450. 

(n)  28  Hen.  YHLc.  1 ;  1  Edw.  VL 
c.  12 ;  4  &  5  Ph.  &  M.  c.  4. 

(o)  **  The  body  of  a  malefactor  shall 
not  remain  all  night  upon  the  tree ; 
but  thou  shalt  in  anywise  bury  him  that 
day,  that  the  land  be  not  defiled.'* 
Deut.  xxi.  23. 

(p)  *'  Famosus  latroneSf  in  his  locisp 
uhi  grassati  *uiit,  furca  Jigemlos  pla- 
euit  y  ut,  et  conspectu  tieterreantur  alii, 
et  solatia  sit  cognatis    interemptorumf 


eodem  loco  pa^iiu  redditOf  in  quo  latrones 
homicidia  fecissent.''  Ff.  48,  19,  28, 
§  15. — "It  decreed  that  murderers 
should  be  empaled  on  the  spot  where 
they  had  conmiitted  the  murder ;  both 
that  others  might  by  that  exhibition  be 
deterred  from  crime,  and  that  it  might 
afford  consolation  to  the  relatives  of 
the  murdered  party,  to  find  that  the 
punishment  was  inflicted  on  the  same 
spot  where  the  crime  had  been  com- 
mitted.'* 


(54)  Francis  Smith  was  indicted  for 
murder  at  the  Old  Bailey,  January  Idth, 
1804. 

The  neighbourhood  of  Hammersmith 
bad  been  alarmed  by  what  was  supposed 
to  be  a  ghost.  The  prisoner  went  out 
with  a  loaded  gun  with  intent  to  appre- 
hend the  person  who  personated  the 
ghost ;  he  met  the  deceased,  who  was 
dressed  in  white,  and  immediately  dis- 
charged his  gun,  and  kiUed  him.  Chief 
Baron  Macdonald,  Mr.  J.  Rooke,  and 
Mr.  J.  Lawrence,  were  unanimously  of 
Ajuoion  that  the  facts  unounted  to  the 


crime  of  murder.  For  the  person  who 
represented  the  ghost,  was  only  guilty  of 
a  misdemeanor,  (a  nuisance,)  and  no  one 
would  have  had  a  right  to  have  killed 
him,  even  if  he  could  not  otherwise  have 
been  taken. 

The  jury  brought  in  a  verdict  of 
manslaughter,  but  the  court  said  they 
could  not  receive  that  verdict ;  if  the 
jury  believed  the  witnesses,  the  prisoner 
was  guilty  of  murder ;  if  they  did  not 
believe  them,  they  must  acquit.  Upon 
this  they  found  a  verdict  of  guilty. 


HOMICIDE. 

tute  35  Geo.  II.  e.  37,  that  the  judge,  before  whom  any 
person  is  found  guilty  of  wilful  murder,  shall  pronounce  sen- 
tence immediately  after  conviction,  unless  he  sees  cause  to 
postpone  it;  and  shall,  in  passing  sentence,  direct  him  to  be 
executed  on  the  next  day  but  one,  unless  the  same  shall  be 
Sunday,  and  then  on  the  Monday  following,  and  that  his 
body  be  delivered  to  the  surgeons  to  be  dissected  and  ana- 
tomised (q) ;  and  that  the  judge  may  direct  his  body  to  be 
afterwards  hung  in  chains,  but  in  nowise  to  be  buried  with- 
out dissection.  And,  during  the  short  but  awful  interval  be- 
tween sentence  and  execution,  the  prisoner  shall  be  kept 
alone,  and  sustained  with  only  bread  and  water.  But  a 
power  is  allowed  to  the  judge,  upon  good  and  sufficient  cause, 
to  respite  the  execution,  and  to  relax  the  other  restraints  of 
this  act  (55). 

(q)   FotJt.  107. 


Sentence  of  death  was  pronounced, 
but  Uie  prisoner  was  reprieved. — Cii. 

(55)  The  25  Geo.  II.  c.  37,  is  re- 
pealed by  tb«  9  Geo.  IV.  c.  31,  with 
the  exception  of  two  sections,  9  &  10 ; 
the  former  of  which  enacts,  that  if  any 
penoa  shall  by  force  set  at  liberty  or 
Kseue,  or  attempt  to  rescue  or  set  at  li- 
berty, any  person  out  of  prison,  who  shall 
be  committed  for,  or  found  guilty  of  mur- 
der ;  or  rescue,  or  attempt  to  rescue,  any 
person  convicted  of  murder,  going  to 
execution,  or  during  execution  ;  every 
person  so  offending  shall  be  deemed 
guilty  of  felony,  and  shall  suffer  death  ; 
and  the  latter,  that  if  any  person  shall, 
after  such  execution  had,  by  force  res- 
cue, or  attempt  to  rescue,  the  body  of 
such  offender  out  of  the  custody  of  the 
sheriff  or  his  officers,  or  from  the  com- 
pany of  surgeons,  or  their  officers,  or 
servants,  or  from  the  house  of  any  sur- 
geon where  the  same  shall  have  been 
deposited;  every  person  so  offending 
shall  be  deemed  guilty  of  felony,  and 
shall  be  liable  to  be  transported  for  the 
term  of  seven  years.  The  9  Geo.  IV. 
c.  81,  §  3,  enacts,  that  every  person 
convictcnl  of  nmrder,  or  of  being  an 
«<'ce»sarv  before  the  fact  to  murder. 


shall  suffer  death  as  a  felon;  and 
every  accessary  after  the  fact  to  mur- 
der, shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  for  life,  or 
to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exeeding  four 
years. 

Section  4  enacts,  that  every  person 
convicted  of  murder  shall  be  executed 
according  to  law  on  the  day  next  but 
one  after  that  on  which  the  sentence 
Khali  be  passed,  unless  the  same  shall 
happen  to  be  Sunday,  and  in  that  case 
on  the  Monday  following ;  and  the  body 
of  every  murderer  shdl,  after  execu- 
tion, either  be  dissected  or  hung  in 
chains,  as  to  the  court  shall  seem  meet ; 
and  sentence  shall  be  pronounced  im- 
mediately after  the  conviction  of  every 
murderer,  unless  the  court  shall  see 
reasonable  cause  for  postponing  the 
same ;  and  such  sentence  shall  express 
not  only  the  usual  judgment  of  death, 
but  also  the  time  hereby  appointed  for 
the  execution  thereof,  and  that  the  body 
of  the  offender  shall  be  dissected  or 
hung  in  chains,  whichsoever,  of  the  two 
the  court  shall  order:  provided,  that 
after  such  sentence  shall  have  been  pro- 
nounced, it  shall  be  lawful  for  the  court 
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p^ricw^bythe      By  the  Roman  law,  parricide,  or  the  murder  of  one's 
parents  or  children,  was  punished  in  a  much  severer  manner 


or  judge  to  itay  the  execution  thereof, 
if  such  court  orjudge  shall  80  think  fit. 

Sect  5  enacts,  that  wheneyer  dis- 
section shall  be  ordered  by  such  sen- 
tence, the  body  of  the  murderer,  if 
executed  in  Middlesex  or  London,  shall 
be  immediately  oonreyed  by  the  sheriff 
or  his  officers  to  the  Hall  of  the  Sur- 
geons* Company,  or  to  such  other  place 
as  the  said  company  shall  appoint,  and 
shall  be  delirered  to  such  person  as  the 
said  company  shall  i^ppoint,  for  the  pur- 
pose  of  being  dissected ;  and  the  body 
of  the  murderer,  if  executed  elsewhere, 
shall  in  like  manner  be  delivered  to 
such  surgeon  as  the  court  or  judge 
shall  direct,  for  the  same  purpose. 

And  now  by  sUtute  2  &  8  W.  IV. 
c.  75,  §  16,  reciting  9  G.  IV.  c.  81,  it 
is  enacted,  that  so  much  of  the  said 
recited  Act  as  authorises  the  court,  if 
it  shall  see  fit,  to  direct  that  the  body 
of  a  person  convicted  of  murder  shall, 
after  execution,  be  dissected,  be  re- 
pealed, and  that  in  every  case  of  con- 
viction of  any  prisoner  for  murder,  the 
court  before  whom  such  prisoner  shall 
have  been  tried  shall  direct  such  pri- 
soner either  to  be  hung  in  chains,  or  to 
be  buried  within  the  precincts  of  the 
prison  in  which  such  prisoner  shall  have 
been  confined  after  conviction,  as  to 
such  court  shall  seem  meet,  and  that 
the  sentence  to  be  pronounced  by  the 
court  shall  express  that  the  body  of 
such  prisoner  shall  be  hung  in  chains, 
or  buried  within  the  precincts  of  the 
prison,  whichever  of  tiie  two  the  court 
shall  order. 

By  9  G.  IV.  c.  31,  §  6,  every  person 
convicted  of  murder  shall,  after  judg- 
ment, be  confined  in  some  safe  place 
within  the  prison,  apart  from  all  other 
prisoners,  and  shall  be  fed  with  bread 
and  water  only,  and  with  no  other  food 
or  liquor,  except  in  case  of  receiving 
the  sacrament,  or  in  case  of  any  sick- 
ness or  wound,  in  which  case  the  sur- 


geon of  the  prison  may  order  otiier 
necessaries  to  be  administered ;  and  no 
person  but  the  gaoler  and  his  servants, 
and  the  chaplain  and  surgeon  of  the  pri- 
son, shall  have  access  to  any  such  con- 
vict, without  the  permission  in  writing 
of  the  court  or  judge  before  whom  sock 
convict  shall  have  been  tried,  or  of  the 
sheriff  or  his  deputy :  provided,  that  in 
case  the  court  or  judge  shall  think  fit 
to  respite  the  execution  of  such  convict, 
such  court  or  judge  may,  by  a  licence 
in  writing,  relax,  during  the  period  of 
the  respite,  all  or  any  of  the  restraints 
or  regulations  hereinbefore  directed  to 
be  observed. 

As  to  rescue  generally,  see  ante, 
181,  2,  both  in  text  and  notes. 

As  to  accessaries  generally,  both 
before  and  after  the  fact,  see  ante,  84 
to  40,  both  in  text  and  notes.  As  to 
accessaries  in  murder,  see  1  Russell, 
481.  If  a  person  charged  as  principal 
is  acquitted,  a  conviction  of  another, 
charged  in  the  indictment  as  being  pre- 
sent, aiding  and  abetting,  is  good ;  Id. 
Whether  the  award  of  dissection  was 
an  essential  part  of  the  sentence  to  be 
pronounced  by  the  judge  upon  a  con- 
victed murderer,  seems  to  have  been 
considered  doubtful ;  but  the  omission 
of  it  was  held  to  be  curable  by  the 
judge  going  again  into  court  after  ad- 
journment, and  passing  a  fresh  sen- 
tence ;  Hex  V.  FUtrhei,  R.  Sc  R.  C.  C. 
60.  It  is  not  essential  to  award  the 
day  of  execution  in  the  sentence,  the 
statute  in  that  respect  being  merely 
directory  ;  and  if  a  wrong  day  is 
awarded,  it  will  not  vitiate  the  sentence, 
if  the  mistake  is  discovered  and  set 
right  during  the  assizes  :  and  notwith- 
standing the  statute,  the  judge  may,  if 
he  sees  fit,  order  a  person  convicted  of 
murder  to  be  executed  immediately,  or 
at  any  time  within  forty-eight  hours 
after  conviction,  as  in  any  other  capital 
felony  ;  Ret  v.  Wtfatt,  Id.  280.     And 
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than  any  other  kind  of  homicide.     After  being  scourged^  the  simple  mamer, 
delinquents  were  sewed  up  in  a  leathern  sack,  with  a  live  dog,  besenranttoti 
a  cock,  a  Yiper,  and  an  ape,  and  so  cast  into  the  sea  (r).  Solon,  ^^'^  ' 
it  tt  true,  in  his  laws,  made  none  against  parricide ;   appre* 
hcndiiig  it  impossible  that  any  one  should  be  guilty  of  so 
unatural  a  barbarity  (#)•     And  the  Persians,  according  to 
Herodotus,  entertuned  the  same  notion,  when  they  adjudged 
all  persons  who  killed  their  reputed  parents  to  be  bastards. 
And,  uptm  some  such  reason  as  tiiis,  we  must  account  for  *tbe     [*S03] 
onuMion  of  an  exemplary  punishment  for  this  crime  in  our 
English  laws ;  which  treat  it  no  otherwise  than  as  simple 
murder,  unless  the  child  was  also  the  servant  of  his  parent  (f). 

For,  thouffh  the  breach  of  natural  relation  is  unobserved,  p«^^  trawob  u 
yet  the  breach  of  civil  or  ecclesiastical  connections,  whensreeofnurder 
coupled  with  murder,  denominates  it  a  new  of&nce,  no  less 
than  a  species  of  treason,  called  parva  procUtio,  or  petit 
treason:  which  however  is  nothing  else  but  an  aggravated 
degree  of  murder  (u) ;  although  on  account  of  the  violation 
of  private  allegiance,  it  is  stigmatized  as  an  inferior  species  of 
treason  (v).  And  thus,  in  the  ancient  Gothic  constitution, 
we  find  the  breach  both  of  natural  and  civil  relations,  ranked 
in  the  same  class  with  crimes  against  the  state  and  the 
sovereign  (to). 

Petit  treason,  according  to  the  statute  ^  £dw.  III.  c.  2,  mtast beprovcd 
may  happen  three  ways  :  by  a  servant  killing  his  master,  a  nesses. 
wife  her  husband,  or  an  ecclesiastical  person,  either  secular 
or  regular,  his  superior,  to  whom  he  owes  faith  and  obedience. 
A  servant  who  kills  his  master,  whom  he  has  left,  upon  a 


(r)  Ff.  48,  9,  9. 

(t)  Cic.  pro.  S.  Roscio,  §  25. 

(0  1  Hal.  P.  C.  380. 

(tt)  Porter,  107,  324.  336. 

(r)  See  page  75. 

(»)  '*  Omnium  graviuima  eeruetur 
vis  facta  ab  ineolis  in  patrianif  $ubditis 
in  rtgem,  lUteris  in  parentei,  maritii  in 
usoret  (fft  vie§  versd, )  serv'n  in dominos^ 
aut  etiam  ab  homine  in  temet  tpsvm." 


Stiemh.   de  jure  Goth.  1.  3,  c.  3. 

*'  The  mort  aggravated  of  all  acts  of 
violence  seem  to  be  those  which  are 
committed  by  natives  against  their  ooui. 
try,  subjects  againrt  their  king,  children 
against  their  parents,  husbands  againrt 
their  wives,  (and  vice  versA,)  servants 
against  their  masters,  or  even  by  a  man 
againrt  himself.** 


Alkimon  v.  Rex  (in  error),  3  Bro. 
P.  C.  517.  A  peer  convicted  of  mur- 
der ought  to  receive  judgment  accord- 
ing to  the  provisions  of  the  statute; 
Emri  Fsrrrrs'  case,  F^.  138.      As  to 


the  admissibility  in  evidence,  in  cases  of 
murder  and  manslanghter,  of  the  depo- 
sitions and  dying  declarations  of  parties 
deceased,  see  post,  214,  359,  in  notis. 
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grudge  conceived  against  him  during  his  service,  is  guilty  of 
petit  treason :  for  the  traitorous  intention  was  hatched  while 
the  relation  subsisted  between  them;  and  this  is  only  an 
execution  of  that  intention  (j?).  So  if  a  wife  be  divorced 
a  mensd  et  thoro,  still  the  vinculum  matrimonii  subsists  ;  and 
if  she  kills  such  divorced  husband,  she  is  a  traitress  (y).  And 
a  clergyman  is  understood  to  owe  canonical  obedience  to  the 
bishop  who  ordained  him,  to  him  in  whose  diocese  he  is 
beneficed,  and  also  to  the  metropolitan  of  such  suffiragan  or 
diocesan  bishop:  and  therefore  to  kill  any  of  these  is  petit 
treason  (s).  As  to  the  rest,  whatever  has  been  said,  or  re- 
mains to  be  observed  hereafter,  with  respect  to  wilful  murder, 
is  also  applicable  to  the  crime  of  petit  treason,  which  is  no 
[♦204]  other  than  murder  in  ♦  its  most  odious  degree :  except  that 
the  trial  shall  be  as  in  cases  of  high  treason,  before  the  im- 
provements therein  made  by  the  statutes  of  William  III  (a). 
But  a  person  indicted  of  petit  treason  may  be  acquitted 
thereof,  and  found  guilty  of  manslaughter  or  murder  (6) : 
and  in  such  case  it  should  seem  that  two  witnesses  are  not 
necessary,  as  in  case  of  petit  treason  they  are.  Which  crime 
is  also  distinguished  from  murder  in  its  punishment  (56). 
its  Donisbmeiit       The  Dunishment  of  petit  treason,  in  a  man,  is  to  be  drawn 

denved  ftom  the  . 

Draids.  and  hanged,  and  in  a  woman  to  be  drawn  and  burnt  (c) :  the 

idea  of  which  latter  punishment  seems  to  have  been  handed 
down  to  us  by  the  laws  of  the  ancient  Druids,  which  con- 
demned a  woman  to  be  burnt  for  murdering  her  husband  (cQ ; 
and  it  is  now  the  usual  punishment  for  all  sorts  of  treasons 
committed  by  those  of  the  female  sex  (e).  Persons  guilty 
of  petit  treason  were  first  debarred  the  benefit  of  clergy,  by 
statute  12  Hen.  VII.  c.  7,  which  has  been  since  extended  to 
their  aiders,  [abettors,  and  counsellors,  by  statute  23  Hen. 
VIII.  c.  1,  and  4  and  5  P.  and  M.  c.  4  (57).  . 

(x)  1  Hawk.  P.  C.  89;  1  Hal.  P.  C.  (b)  Foster,  106 ;  1  Hal.  P.  C.  378 ; 

380.  2  Hal.  P.  C.  184. 

(y)  1  Hal.  P.  C.  381,  (c)  1  Hal.  P.  C.  382;  3  Inst.  311. 

(  s)  Ibid.  (d)  Cesar  de  bell.  Gall.  1.  6,  c.  18. 

(a)  Post.  337.  («)  See  page  93. 


(56)  But  now,  by  9  Geo.  IV,  c.  31,  deemed  to  be  murder  only,  and  no 

§  2,  every  offence  which  before  the  greater  ofience ;  and  all  persons  guilty 

commencement  of  that  Act  would  have  in  respect  thereof,  whether  as  princi- 

amounted  to  petit  treason,   is   to  be  pals  or  as  accessaries,  are  to  be  dealt 
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nilk,  hf^^^^^t  triad  and  punished  m 
plii^^ji^*  and  aooetsaries  in  murder ; 
YUe  ante  99  note  (21 ),  75  note  (1), 

MMie(lO). 

{£7)  WUb  respect  to  aooessariet,  the 
fltatote  9  6.  .IV.  c.  81,  $  31,  contains 
^Me'enaebiieiits;  that  every  accessary 
Mbn  tlw  fitct  to  any  felony  punishable 
thai  Ad,  ibr  whom  no  punish- 
hMbaen  therein  before  provided, 
ihaU  be  liable,  at  the  discretion  of  the 
oovt,  to  be  transported  for  any  term 
«M  txeeedfing  fourteen,  nor  less  than 
Mfn  yean,  or  to  be  imprisoned,  with 
m  withoat  hard  labour,  for  any  term 
not  exceeding  three  years;   and  that 


every  accessary  after  the  fact  to  any 
felony  punishable  under  that  Act  (ex- 
cept murder)  shall  be  liable  to  be  im- 
prisoned, with  or  without  hard  labour, 
for  aony  term  not  exceeding  two  years ; 
and  that  every  person  who  shall  coun- 
sel, aid,  or  abet  the  commission  of  any 
miM/emeanor  punishable  under  that  Act, 
shall  be  liable  to  be  proceeded  against 
and  punished  as  a  principal  offender. 
The  latter  provision  is  new,  it  having 
been  previously  always  considered  that 
there  could  be  no  accessaries,  ettiier 
before  or  after  the  fact,  in  cases  of  mis- 
demeanor ;  Vide  ante,  36,  in  the  text. 


Q06 


CHAPTER  XV. 

OF  OFFENCES  AGAINST  THE  PERSONS  OF 

INDIVIDUALS. 


^«crii]^      Having  in  the  preceding  chapter  considered  the  principal 

persons  of  indi.  crime,  or  pubHc  wrong,  that  can  be  committed  against  a 
private  subject,  namely,  by  destroying  his  life ;  I  proceed  now 
to  inquire  into  such  other  crimes  and  misdemesnors,  as  more 
peculiarly  affect  the  security  of  his  person,  while  living. 

taSei^BatSre        ^^  thcsc  some  are  felonious,  and  in  their  nature  capital ; 

mi^mM«mora.  ^^^^^^s  are  simple  misdemesnors,  and  punishable  with  a 
lighter  animadversion.  Of  the  felonies  the  first  is  that  of 
mayhem. 

^^wtt^"*'**'  ^'  Mayhem,  mayhemiumy  was  in  part  considered  in  the 
preceding  volume  (a),  as  a  civil  injury :  but  it  is  also  looked 
upon  in  a  criminal  light  by  the  law,  being  an  atrocious  breach 
of  the  king's  peace,  and  an  ofience  tending  to  deprive  him  of 
the  aid  and  assistance  of  his  subjects.  For  mayhem  is  pro- 
perly defined  to  be,  as  we  may  remember,  the  violently  de- 
priving another  of  the  use  of  such  of  his  members  as  may 
render  him  the  less  able  in  fighting,  either  to  defend  himself, 
or  to  annoy  his  adversary  {b)  (1).  And  therefore  the  cutting 
off,  or  disabling,  or  weakening  a  man*s  hand  or  finger,  or 
striking  out  his  eye  or  foretooth,  or  depriving  him  of  those 
parts,  the  loss  of  which  in  all  animals  abates  their  courage, 
[♦206]  are  held  to  ♦be  mayhems.  But  the  cutting  off  his  ear,  or 
nose,  or  the  like,  are  not  held  to  be  mayhems  at  common 
law;  because  they  do  not  weaken  but  only  disfigure  him. 

nSSSbytb©         ^X  ^^  ancient  law  of  England  he  that  maimed  any  man, 

lextauonis,       whereby  he  lost  any  part  of  his  body,  was  sentenced  to  lose 

(a)  See  vol.  IIL  page  121.  (6)  Brit.  L  1,  c.  25;  I  Hawk.  P.  C.  HI. 


(1)  A  party  who  maims  himself,  or  imprisomnent  at  common  law;    Rex 

procures  another  to  do  it  for  him,  so  t.  Wright,  1  East,  P.  C.  996.     So  is 

that  he  may  be  the  better  enabled  to  the  party  by  whom  it  is  effected  at  the 

beg,  or  to  prevent  himself  from  being  other's  desire;    Id. 
pressed  for  a  soldier,  is  liable  to  ilne  or 
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the  like  part;  membrum  pro  membro  (c);  which  is  still  the  law 
in  Sweden  (d).  But  this  went  afterwards  out  of  use:  partly 
because  the  law  of  retaliation,  as  was  formerly  shewn  («),  is 
at  best  an  inadequate  rule  of  punishment ;  and  partly  because 
upon  a  repetition  of  the  ofience  the  punishment  could  not  be 
repeated.  So  that,  by  the  common  law,  as  it  for  a  long  time 
stood,  mayhem  was  only  punishable  with  fine  and  imprison- 
ment (/^;  unless  perhaps  the  offence  of  mayhem  by  castration, 
which  all  our  old  writers  held  to  be  felony:  ^'et  iequitur  aU- 
fmando  pcena  capitaUs,  aUquando  perpetuum  exiliumj  cum 
omnium  bonorum  ademptione  (g)  (2).^  And  this,  although 
the  mayhem  was  committed  upon  the  highest  provocation  (A). 

But  subsequent  statutes  have  put  the  crime  and  punish- ul^^^taT^ 
ment  of  mayhem  more  out  of  doubt  For  first,  by  statute  ^°°^' 
6  Hen.  IV.  c.  5,  to  remedy  a  mischief  that  then  prevailed  of 
beating,  wounding,  or  robbing  a  man,  and  then  cutting  out 
his  tongue,  or  putting  out  his  eyes,  to  prevent  him  firom  being 
an  evidence  against  them,  this  ofience  is  declared  to  be 
felony,  if  done  of  malice  prepense ;  that  is,  as  Sir  Edward 
Coke  (f)  explains  it,  voluntarily,  and  of  set  purpose,  though 
done  upon  a  sudden  occasion.  Next,  in  order  of  time,  is 
the  statute  37  Hen.  VIII.  c.  6,  which  directs,  that  if  a  man 
shall  maliciously  and  unlawfully  cut  off  the  ear  of  any  of  the 
•king*s  subjects,  he  shall  not  only  forfeit  treble  damages  to  [*207] 
the  party  grieved,  to  be  recovered  by  action  of  trespass  at 
common  law,  as  a  civil  satisfaction ;  but  also  10/.  by  way  of 
fine  to  the  king,  which  was  his  criminal  amercement.  The 
last  statute,  but  by  far  the  most  severe  and  effectual  of  all,  is 


(e)  8  Inst  118. — Mt$,  sila  pUynti 
soitjaite  defemme  qti*avera  telle  a  home 
tnmembres,  en  tiel  ease  perdtu  la  feme 
la  une  meyn  par  jugement,  come  U 
membre  daunt  ele avera  trespaste.  (Brit. 
e.  25.  >— "  But  if  the  complaint  be 
made  of  a  woman  who  has  (thus)  mu« 
tOated  a  man,  in  such  case  she  shall 
lose  a  hand,  as  the  member  with  which 
she  committed  the  offence.** 

(d)  Stiemhook  de  jure  Saeon,  1.  S, 

t.  a 

(«)  See  page  12. 


(/)  1  Hawk.  P.  C.  112. 

(g)  Bract,  fol.  144. 

(h)  Sir  Edfwd  Coke  (8  Inst  62,) 
has  transcribed  a  record  of  Henry  the 
third's  time,  (Claus.  18  Hen.  III.  m. 
9,)  by  which  a  gentleman  of  Somer- 
setshire and  his  wife  appear  to  have 
been  apprehended  and  committed  to 
prison,  being  indicted  for  dealing  thus 
with  John  the  monk,  who  was  caught 
in  adultery  with  the  wife. 

(0  3  Inst  62. 


(2)    And  it  is  followed  sometimes     banishment  for  life,  with  the  forfeiture 
by  capital  punishment,  sometimes  by     of  all  property. 
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that  of  i2  and  23  Car.  II.  c.  1,  called  the  Coventry  Act; 
being  occasioned  by  an  assault  on  Sir  John  Coventry  in  the 
street,  and  slitting  his  nose,  in  revenge,  as  was  supposed,  for 
some  obnoxious  words  uttered  by  him  in  parliament.  By 
this  statute  it  is  enacted,  that  if  any  person  shall  of  malice 
aforethought,  and  by  lying  in  wait,  unlawfully  cut  out  or 
disable  the  tongue,  put  out  an  eye,  slit  the  nose,  cut  off  a 
nose  or  lip,  or  cut  off  or  disable  any  limb  or  member  of  any 
other  person,  with  intent  to  maim  or  to  disfigure  him;  such 
person,  his  counsellors,  aiders,  and  abettors,  shall  be  guilty 
of  felony  without  benefit  of  clergy  (k)  (S). 


(k)  On  this  statute  Mr.  Coke,  a 
gentleman  of  Sufiblk,  and  one  Wood- 
burn,  a  labourer,  were  indicted  in  1722; 
Coke  for  hiring  and  abetting  Wood- 
bum,  and  Woodbum  for  the  actual  fact, 
of  slitting  the  nose  of  Mr.  Crispe,  Coke*8 
brother-in-law.  The  case  was  some- 
what singular.  The  murder  of  Crispe 
was  intended,  and  he  was  left  for  dead, 
being  terribly  hacked  and  disfigured 
with  a  hedge-bill;  but  he  recovered. 
Now  the  bare  intent  to  murder  is  no 
felony ;  but  to  disfigure  with  an  intent 
to  disfigure,  is  made  so  by  this  statute; 
on  which  they  were  therefore  indicted. 
And  Coke,  who  wais  a  disgrace  to  the 
profession  of  the  law,  had  the  effrontery 
to  rest  his  defence  upon  this  point,  that 
the  assault  was  not  committed  with  an 


intent  to  disfigure,  but  with  an  intent 
to  murder;  and  therefore  not  within 
the  statute.  But  the  court  held,  that 
if  a  man  attacks  another  to  murder  him 
with  such  an  instrument  as  a  hedge- 
bill,  which  cannot  but  endanger  the 
disfiguring  him;  and  in  such  attack 
happens  not  to  kill,  but  only  to  dis- 
figure him,  he  may  be  indicted  on  this 
statute;  and  it  shall  be  left  to  the  jury 
whether  it  were  not  a  design  to  murder 
by  disfiguring,  and  consequently  a  ma- 
licious intent  to  disfigure  as  well  as  to 
murder.  Accordingly  the  jury  found 
them  guilty  of  such  previous  intent  to 
disfigure,  in  order  to  effect  their  prin- 
cipal intent  to  murder,  and  they  were 
both  condemned  and  executed.  (  State 
Trials,  VI.  212.) 


(3)  These  statutes  are  now  all  re- 
pealed. "  So  much  of  the  5  H.  IV. 
c.  5,  as  relates  to  cutting  the  tongues 
or  putting  out  the  eyes  of  any  of  the 
king*s  liege  people,  and  to  any  assault 
upon  the  servant  of  a  knight  of  the 
shire  in  {larliament,"  by  the  9  Geo. 
IV.  c.  81;  the  37  H.  VIII.  c  6, 
wholly,  by  the  7  &  8  Geo.  IV.  c.  27; 
and  the  22  &  23  C.  II.  c.  1,  wholly, 
by  the  9  G.  IV.  c  31 :  and  the  old  law 
with  respect  to  mayhem  is  now  merged 
in  the  last-mentioned  statute,  ss.  11 
and  12  of  which  provide  ample  reme- 
dies for  that  offence.  See  those  clauses, 
and  the  cases  bearing  upon  them,  set 
out  in  full,    fintfj    194,    note    (2B). 


There  are,  however,  two  species  of 
manning  not  included  in  the  9  Geo.  IV. 
c.  31,  it  having  been  previously  found 
necessary  to  make  them  the  subjects  of 
distinct  enactments;  namely,  injuries 
done  to  the  persons  of  individuals,  by 
means  of  wanton  or  furious  driving, 
and  by  means  of  spring-guns  and  man- 
traps. 

By  the  1  Geo.  IV.  c.  4,  it  is  enacted, 
that  if  any  person  whatever  shall  be 
maimed  or  other  wise  injured  by  reason 
of  the  wanton  and  furious  driving  or 
racing,  or  by  the  wilful  misconduct  of 
any  coachman  or  other  person  having 
the  charge  of  any  stage-coach  or  pub- 
lic carriage,  such  wanton   or  furious 
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Thus  much  for  the  felony  of  mayhem:  to  which  may  be  ^J^°"**/^ 
added  the  ofience  of  wilfully  and  maliciously  shooting  at  any  ciesofniaThe 


spc 


drimg  or  raciiig,  or  wilful  misconduct 
of  rack  ootchman  or  other  person,  shall 
be»  and  the  same  is  thereby  declared  to 
be»  a  auademeanor,  and  punishable  as 
nch  by  fine  or  imprisonment.  Proviso, 
not  to  extend  to  hackney  coaches  drawn 
bj  two  horses  only,  and  not  plying  for 
hira  ai  stage  coadies.  This,  it  will  be 
obaerred,  applies  only  to  cases  where 
some  injury  short  of  death  is  inflicted. 
Where  death  ensues  from  the  negli- 
genoe  or  misconduct  of  such  persons, 
the  offence  amounts  either  to  murder 
or  manslaughter ;  see  Rex  v.  Walker^ 
1  C.  &  P.  320,  anU,  183,  note  (10).  • 
It  is  perhaps  to  be  lamented,  that  this 
is  not  included  among  those  cases  of 
miidemeanor,  in  which  the  legislature 
have  thought  it  right  to  allow  the  pro- 
secutor the  expences  attending  the  pro- 
secution ;  for  the  liability  to  those  ex- 
pences frequently  deters  the  injured 
party  firom  bringing  the  offender  to 
justice,  and  the  offence  is  one  of  such 
grierous  and  growing  prevalence,  as 
renders  it  essential  to  the  public  safety, 
especially  in  and  about  the  metropolis, 
that  it  should  be  suppressed  through 
the  influence  of  some  severe  examples. 
With  respect  to  the  allowance  of  ex- 
pences both  in  cases  of  felony  and  mis- 


demeanor, vide,  ante,  19,    note    (15); 
post  362. 

By  the  7  &  8  G.  IV.  c.  18,  §  1, 
reciting,  that  it  is  expedient  to  prohibit 
the  setting  of  spring-guns  and  man- 
traps, and  other  engines  calculated  to 
destroy  human  life,  or  inflict  grievous 
bodily  harm,  it  is  enacted,  that  if  any 
person  shall  set  or  place,  or  cause  to  be 
set  or  placed,  any  spring-gun,  man- trap, 
or  other  engine  calculated  to  destroy  hu- 
man life,  or  inflict  grievous  bodily 
harm,  with  the  intent  that  the  same,  or 
whereby  the  same,  may  destroy  or  in- 
flict grievous  bodily  harm  upon  a  tres- 
passer, or  other  person  coming  in  con- 
tact therewith,  the  person  so  setting  or 
placing,  or  causing  to  be  so  set  or 
placed,  such  gun,  trap,  or  engine  as 
aforesaid,  shall  be  guilty  of  a  misde- 
meanor. 

Section  2  provides,  that  nothing  in 
the  act  contained  shall  extend  to  make 
it  illegal  to  set  any  gin  or  trap,  such  as 
may  have  been,  or  may  be  usually  set 
with  the  intent  to  destroy  vermin. 

Section  3  enacts,  that  if  any  person 
shall  knowingly  and  wilfully  permit 
any  such  spring-gun,  man-trap,  or 
other  engine  as  aforesaid,  which  may 
have  been  set,  fixed,  or  left  in  any  place 


*  Best,  C.  J. ,  in  his  celebrated  charge 
to  the  Wilts.  Grand  Jury,  1827,  al- 
luding to  cases  where  death  ensues  from 
a  collision  of  carriages,  is  reported  to 
have  said,  "the  collision  of  carriages 
may  be  either  accidental  or  from  the 
n^ligencc  of  one  or  both  of  the  drivers ; 
and,  in  such  case,  it  will  be  man- 
slaughter. And  1  include  within  the 
term  negligence,  not  only  careless 
driving,  but  exciting  the  horses  to  such 
speed  that  they  cannot  be  stopped  or 
properly  directed;  the  knowingly  driv- 
ing unbroken  or  vicious  horses,  over- 
loading a  coach,  or  using  one  that  has 
in^ufBcient  strength  or  improper  har- 


ness. But  if  a  man  reckless  of  con- 
sequences, either  from  mere  wanton- 
ness, or  from  an  angry  feeling  against 
the  proprietor  of  a  rival  coach,  but  in- 
tentionally, drives  one  carriage  against 
another,  and  thereby  occasions  the 
death  of  a  person  in  cither  carriage, 
that  is  murder,  although  the  driver  did 
not  contemplate  so  fatal  an  issue.  Dis- 
guise it  under  what  terms  you  will, 
whether  it  originates  in  rivalry,  im- 
patience, or  mere  wanton  indifference 
to  the  safety  of  life,  such  furious  driving 
manifests  that  atrocious  wickedness  of 
disposition  which  law)'ers  call  malice 
prepense." 
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person,  in  any  dwelling-house  or  other  place ;  an  offence,  of 
which  the  probable  consequence  may  be  either  killing  or 
maiming  him.  This,  though  no  such  evil  consequence  ♦en- 
sues, is  made  felony  without  benefit  of  clergy  by  statute 
9  Geo.  I.  c.  22,  and  thereupon  one  Arnold  was  convicted  in 


then  being  in,  or  afterwards  coming 
into,  his  or  her  possession  or  occupa- 
tion, by  some  other  person  or  persons, 
to  continue  so  set  or  fixed,  the  person 
so  permitting  the  same  to  continue 
shall  be  deemed  to  have  set  and  fixed 
such  gun,  trap,  or  engine,  with  such 
intent  as  aforesaid* 

Section  4  proTides  and  enacts,  that 
nothing  in  the  Act  shall  be  deemed  or 
construed  to  make  it  a  misdemeanor, 
within  the  meaning  of  tiiie  Act,  to  set 
or  cause  to  be  set,  or  to  be  continued 
set,  from  sunset  to  sunrise,  any  spring- 
gun,  man-trap,  or  other  engine,  which 
shall  be  set,  or  caused  or  continued  to 
be  set,  in  a  dwelling-house,  for  the  pro- 
tection thereof.  Some  legislative  enact- 
ment of  this  sort  had  become  absolutely 
necessary  for  the  protection  of  the  pub- 
lic.    It  had  of  late  years  been  the  almost 
universal  practice  for  landed  proprietors 
to  place  spring-guns  or  man-traps  in 
their  parks,  woods,  and  grounds,  even 
where  a  public  footpath  ran  through 
them,  for  the  purpose,  chiefly  at  least, 
of  protecting  their  game ;  and  the  in- 
stances of  ii\jurie8,  always  serious,  and 
sometimes  fatal,  thus  sustained,    not 
only  by  poachers  and  other  trespassers, 
but  by  perfectly  innocent  individuals, 
in  some  instances  the  proprietors  them- 
selves and  their  servants,  were  so  nume- 
rous, that  it  was  an  imperative  duty  to 
suppress  the  practice  by  the  strong  arm 
of  the  law.     More  especially,  as  it  had 
recently  been  decided,  that  no  civil 
remedy  could  be  obtained  for  such  a 
grievance,  at  least  by  a  trespasser ;  the 
court  of  King*s  Bench  having  held, 
after    argument,    that    a    trespasser, 
having    knowledge    that  there    were 
spring-guns  in  a  wood,  though  he  was 
ignorant  of  the  particular  spots  where 
they  were  placed,  could  not  maintain 


an  action  for  an  ii\jury  received  in  con- 
sequence of  his  accidentally  treading 
on  a  latent  wire  communicating  with  a 
gun,  and  thereby  letting  it  off;  Ilott  v. 
WiUus,  3  B.  &  A.  304.     Even  since 
the  passing  of  this  salutary  statute,  one 
instance  has  occurred,  where  a  gentle- 
man of  respectability  narrowly  escaped 
death,  by  means  of  an  engine,  the  use 
of  which  it  was  undoubtedly  the  object 
of  the  statute  to  prohibit.     A  landed 
proprietor  in  Hertfordshire  had  caused 
to  be  dug  in  one  of  his  woods,  through 
which  a  public  footway  ran,  and  avow- 
edly for  the  purpose  of  detecting  poach- 
ers, several  pits,  twelve  feet  in  depth, 
little  more  than  wide  enough  to  contain 
a  human  body,  and  covered  at  the  top 
by  two  trapdoors,  so  constructed  as  to 
remain  closed  when  not  pressed  upon, 
but  to  open  inwards  when  pressed  by 
the  weight  of  a  man,  and  thus  precipi- 
tate the  passenger  into  the  pit,  without 
the  possibility  of  escape.     Into  one  of 
these  traps  the  party  alluded  to,  in 
crossing  the  wood  on  a  Sunday,  acci- 
dentally fell ;  and  there  he  was  detained, 
at  a  very  inclement  season  of  the  year, 
for  several  hours,  until  discovered  and 
released  by  some  of  his  friends  who  had 
gone  in  search  of  him,  and  who  were 
attracted  to  the  spot  by  his  cries  for 
assistance.     When  means  at  once  so 
barbarous  and  illegal  are  resorted  to  for 
the  paltry  purpose  of  protecting  game ; 
when  the  life  of  a  human  being  is  treated 
as  a  secondary  consideration  compared 
with  the  preservation  of  a  pheasant  er 
a  partridge,  it  does  not  seem  too  much 
to  say,  that  the  system  of  laws  out  of 
which  such  evils  spring,  is  destructive 
of  the  safety  and  well-being  of  society, 
and  requires  immediate  and  complete 
reform. 
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I7£8  finr  shooting  at Liord Onslow;  but,  being  Haifa  madman, 
was  ncsfver  executed,  but  confined  in  prison,  where  he  died 
about  thirty  years  after  (4). 

II.  The  second  offence,  more  immediately  affecting  the^ijSSiMd*'*" 
personal  security  of  individuals,  relates  to  the  female  part  of  S^^^'  ^^ 
his  Majesty's  subjects ;  being  that  of  their  forcible  abduction 
and  marriage,'  which  is  vulgularly  called  eteaUng  an  heiress* 
For  by  statute  3  Hen.  VI I.  c.  2,  it  is  enacted,  that  if  any 
person  shall  for  lucre  take  any  woman,  being  maid,  widow, 
or  wife,  and  having  substance  either  in  goods  or  lands,  or 
being  heir  apparent  to  her  ancestors,  contrary  to  her  will ; 
and  afterwards  she  be  married  to  such  misdoer,  or  by  his 
consent  to  another,  or  defiled;  such  person,  his  procurers 
and  abettors,  and  such  as  knowingly  receive  such  woman, 
shall  be  deemed  principal  felons :  and  by  statute  39  Eliz.  c.  9, 
the  benefit  of  clergy  is  taken  away  from  all  such  felons,  who 
shall  be  principals,  procurers,  or  accessaries  before  the  fact  (5). 


(4)  Tkii  statute  dio  hat  been  wfaolfy 
rapealed  by  the  7  &  8  Geo.  IV.  c.  27, 
and  the  offSenoe  alluded  to  in  the  text 
is  BOW  punishable  under  the  9  Geo.  IV. 
e.  81,  $$  11  and  12,  vide  ante,  194, 
aote(2B). 

(5)  These  statutes  are  both  wholly 
repealed  by  the  9  Geo.  IV.  c.  31,  by 
$19  of  which  it  is  enacted,  that  where 
any  woman  shall  have  any  interest, 
whether  legal  or  equitable,  present  or 
lutore,  absolute,  conditional  or  con- 
tingent, in  any  real  or  personal  estate, 
or  shall  be  an  heiress  presumptive,  or 
neit  of  kin  to  any  one  having  such  in- 
tepctt,  if  any  person  shall,  from  motives 
of  lucre,  take  away  or  detain  such 
woHMB  ag^ainst  her  will,  with  intent  to 
mwry  or  defile  her,  or  to  cause  her  to 
be  flnrried  or  defiled  by  any  other  per- 
son,  every  such  offimder,  and  every 
person  oouBteUing,  aiding,  or  abetting 
sodi  ofeader,  riiall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be 
liable  to  be  transported  for  life,  or  for 
any  term  not  less  than  seven  years,  or 
to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding 
four  years.      This  section  is  founded 


upon  the  repealed  statute  of  3  H.  VI L 
c.  2,  but  differs  from  it  very  materially 
in  its  provisions.  An  actual  marriage 
or  defilement  is  not  now  necessary  to 
complete  the  offence,  as  it  was  under 
the  former  Act  The  offence,  as  before, 
will  be  complete,  either  where  the 
woman  is  originally  taken  with  her 
consent,  and  afterwards  refuses  to  con- 
tinue and  is  forcibly  detained ;  or  where 
she  is  originally  taken  against  her  wilU 
and  afterwards  gives  her  consent.  An 
indictment  under  this  section  must  avec 
that  the  woman  has  an  interest  in  some 
real  or  personal  estate,  or  is  an  heiress 
presumptive,  &c.,  but  need  not,  it  is 
conceived,  describe  the  nature  of  her 
interest  particularly.  This  section,  it 
should  seem,  would  not  reach  the  case 
of  the  abduction  of  an  adapted  child. 
If  a  woman  is  taken  against  her  will  in 
one  county,  and  goes  voluntarily  into 
another,  the  venue  must  be  laid  in  the 
former,  for  the  offence  being  there  rom- 
plete,  the  case  will  not  be  within  the  7 
Geo.  IV.  c.  64,  §  12,  which  enacts, 
that  where  any  felony  or  misdemeanor 
shall  be  committed  on  the  boundary  of 
two  or  more  counties,  or  within  500 
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the  abduction         In  the  construction  of  this  statute  it  hath  been  determtnedi 
for  lucre,  upon    1.  That  the  indictment  must  allege  that  the  taking  was  for 
•cidnst  her  wui,  lucre,  for  such  are  the  words  of  the  statute  (/)•  2.  In  order  to 
followed  by       shew  this,  it  must  appear  that  the  woman  has  substance  either 
fliement;?    '  real  or  personal,  or  is  an  heir  apparent  (m).    S.  It  mmrl 
mi^il^,  may  in  appear  that  she  was  taken  away  against  her  will.     4.  It  miMt 
e!^e^eikm^  also  appear,  that  she  was  afterwards  married,  or  defiled  (6). 
her  hortwid^     ^^ j  though  possibly  the  marriage  or  defilement  might  be  by 
her  subsequent  consent,    being  won  thereunto  by  flatteries 
after  the  taking,  yet  this  is  felony,  if  the  first  taking  were 
against  her  will  (n) :  and  so  vice  versd,  if  the  woman  be  ori^ 
ginally  taken  away  with  her  own  consent,  yet  if  she  after- 
wards refuse  to  continue  with  the  ofiender,  and  be  forced 
against  her  will,  she  may,  from  that  time,  as  properly  *be 
said  to  be  taken  against  her  will,  as  if  she  never  had  given 
any  consent  at  all ;  for,  till  the  force  was  put  upon  her,  she 
was  in  her  own  power  (o).     It  is  held  that  a  woman,  thutt* 
taken   away  and  married,  may  be  sworn  and  give  evidence 
against  the  offender,  though  he  is  her  husband  de  facto  f 
contrary  to  the  general  rule  of  law:  because  he  is  no  husband 
dejure,  in  case  the  actual  marriage  was  also  against  her  will 
(p).     In  cases  indeed  where  the  actual  marriage  Is  good,  by 
the  consent  of  the  inveigled  woman  obtained  after  her  fbrcibie 
abduction.  Sir  Matthew  Hale  seems  to  question  how  far  her 
evidence  should  be  allowed :  but  other  authorities  (q)  seem 
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(/)  1  Hawk.  P.  C.  110. 
(m)  I  Hal.  P.  C.  660 ;  1  Hawk. 
P.  C.  109. 
(n)  I  Hal.  P.  C.  660. 


•4*.  »• 
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(o)  1  Hawk.  P.  C.  110.  ' 
ip)  1  Hal.  P.  p,  iS61.  .       .; 
(q)  Cro.  Car.,  48B ;  X  ^^   ^^^y, 
Sute  Trials,  V,,  456.  .    . 
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yards  of  such  boundary,  or  shall  be  6*. 
gun  in  one  countit  ond  completed  in 
another,  it  may  be  tried  in  either.  This 
clause  repeals  the  59  Geo.  IlL  c  69, 
upon  the  same  subject,  but  its  prorisions 
are  the  same  as  those  of  the  former 
Aot»  with  the  addition  of  the  words 
printed  in  italics.  In  Wakejieid^t  cate, 
(see  the  next  note,)  the  abduction  took 
place  at  Liverpool,  and  the  marriage 
in  SootU^d,  and  he  was  tried  in  Lan* 
cashire.  There,-  however,  both  the 
abdnctioii  and  the  navriagei*  though 
voluntary  de  jmeto,  ware  held  to  fae 
forciblo  r  de  ^/vm^  the  conseet  to  both 


having  been  obttiiod  by*  fMludi    -  It^ii'^ 
remarkable  that  iir  that  ease  the  marv- 
riage  was  never  consumnetedj  tboagb' 
the  parties  lived  together  for  «  oonlidetu. 
able  time  after  it,  probeUy.from  eHie^- 
taken  notion  on  the  part  of  theofiiseder. 
that  deffiement  would  relider  his  oAeoe 
capitaL     The  punnhmsett ttfdeatb4aa- 
posed  by  the  old  statutes  upeni  ^kam 
crime  was  first  mitigated  to  tranapune    - 
tion  for  life,  or  for  seven  years,  by* 
1  Geo.  IV.  e.  115^  which  passed  be* 
fore  Wakefieid*$  eme,  and  which  b  re*> 
pe^ed  by  9  Geo.  IV.  e.  81. 
^6).   NotaoMW:  see  the  last  eote^ 
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DO  agrae,  thai  it  should  even  then  be  admitted ;  esteeming 
it  absurd^  that  the  offender  should  thus  take  advantage  of  liis 
mrnm  wrong,  and  that  the  very  act  of  marriage,  which  is  a 
principal  ingredient  of  his  crime,  should,  by  a  forced  con* 
sinietion  of  law,  be  made  use  of  to  stop  the  mouth  of  the 
Mott  QiAterial  witness  against  him  (6). 

A»  inferior  degree  of  the  same  kind  of  ofience,  but  not  J|^J|^^^ 
attended  with  force,  is  punished  by  the  statute  4  and  5  Ph.  ^{[jT^j^*^  ^ 
and  Mar.  c.  8,  which  enacts,  that  if  any  person,  above  the  ^|^^^^  * 
age  rf  fourteen,  unlawfully  shall  convey  or  take  away  any  "^^  nuurriar 


(6)  It  teemi  to  be  well  agreed,  and 
to  be  beyond  all  donbt,  that 
\  wonuunis  taken  away  and  mar- 
fM  6y  force,  she  is  a  competent  witness 
against  ber  husband,  on  an  indictment 
ftrtfcat  oSmee;  see  Phil.  Et.  3d.  ed. 
n^  cad  the  authorities  there  cited. 
But  the  proposition  that,  where  she 
eonsents  to  the  marriage,  after  a  forcible 
abdnctkm,  her  evidence  is  equally  ad- 
■i«ibk%  seems  to  admit  of  some  doubt 
Ifr.  FhiUys,  ubi  supra,  says,  "  itshould 
seen  that  if  the  actual  marriage  is  valid, 
as  wliere  the  woman  after  the  abduction 
ceasewta  to  the  marriage  roluntarily 
aad  not  iadnoed  by  any  precedent 
msnaee^  her  eridence  ought  not  to  be 
allowed  ;**  and  he  cites  1  Hale,  P.  C. 
90S»  in  support  of  that  position,  and 
4  BL  Conm.  209,  contra.  FuLwood*s 
MIS,  Cro.  Car.  488,  cited  by  the 
ksmnil  Commentator  in  support  of  the 
that  the  wife's  evidence  is  ad- 
},  where  the  marriage  is  yolun- 
Wjt  i>  tn  iact  no  cnthority  for  diat 
opynon;  lor  it  is  dear  firom  the  report 
ef  that  case,  that  the  marriage  there 
waa  s  Ibreed  one ;  in  the  language  of 
the  wife^  "by  reason  of  threats,  when 
Aa  WM  in  Cmt,  and  when  she  knew 
not  what  she  did.'*  The  general  rule 
of  law  is,  that  the  wife  shall  not  be  ex- 
amined in  anif  case,  to  give  evidence 
even  tending  to  criminate  her  husband ; 
Bex  V.  Clivifier,  2  T.  R.  26a  In  a  very 
rceent  ease  of  an  indictment  against 
the  wife  of  A.  and  otiiers,  for  a  eon* 
spiracy  to  proenre  A.  to  marry,  it  waa 
held  by  Lord  Tenterden,  that  A.  was 
VOL.  IV. 


not  a  competent  witness  m  support  of 
the  prosecution  ;  Bex  v.  Serjeant,  1  R. 
&  M.  35Q;  a  decision  which  would 
equally  apply  if  the  prosecuUon  were 
against  the  husband,  and  it  was  pro- 
posed to  call  the  wife  as  a  witness.  In 
the  last  case  of  this  kind,  WakefiekTs^ 
both  the  abduction  and  the  marriage 
were  in  fact  voluntary,  the  lady's  con- 
sent to  both  having  been  obtained  by 
fraud ;  but  it  was  held  that  the  fraud 
in  law  amounted  Xa  force,  and  the  lady 
was,  upon  that  ground  it  is  conceived, 
admitted  as  a  witness  against  the 
husband.  A  doubt  afterwards  arose 
whether  the  marriage  in  that  case  was 
valid  or  not,  which  led  to  the  bringing 
in  a  bill  to  annul  it ;  though  the  pre- 
vailing opinion  among  the  profession 
seemed  to  be,  that  the  marriage  was 
ipso  facto  void,  as  a  marriage  procured 
by  force :  in  which  view  of  the  case, 
the  admisnon  of  the  wife's  evidence 
would  not  be  an  authority  upon  the 
question  one  way  or  the  other.  One 
account  of  that  trial  states,  that  Hul- 
lock,  B.,  declared,  that  even  assuming 
the  marriage  to  be  valid,  he  would 
admit  the  wife's  evidence,  for  there 
were  cases  in  which  the  evidence  of 
wives  was  admissible  against  their  hus- 
bands,  and  he  oonsidored  that  to  be  one 
of  them.  And  upon  the  principle  that 
a  woman  may  give  evidence  against 
her  husband  in  the  case  of  a  personal 
wrong  done  to  herself,  it  does  seem 
that  the  wife  would  be  a  competent 
witness  in  a  prosecution  for  abduction, 
even  Aough  the  manriage  was  valid. 
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III.  Rape,  pa- 
uiahed,  by  the 
Jewish  law, 
with  death  or 
fine; 


woman  child  unmarried,  which  is  held  (r)  to  extend  to  bas- 
tards as  well  as  to  legitimate  children^  within  the  age  of  six- 
teen years,  from  the  possession  and  against  the  will  of  the 
father,  mother,  guardians,  or  governors,  he  shall  be  im- 
prisoned two  years,  or  fined  at  the  discretion  of  the  justices : 
and  if  he  deflowers  such  maid  or  woman  child,  or  without  the 
consent  of  parents  contracts  matrimony  with  her,  he  shall  be 
imprisoned  five  years,  or  fined  at  the  discretion  of  the  justices, 
and  she  shall  forfeit  all  her  lands  to  her  next  of  kin,  during 
the  life  of  her  said  husband  (7).  So  that  as  these  stolen 
marriages,  under  the  age  of  sixteen,  were  usually  upon 
mercenary  views,  this  Act,  besides  punishing  the  seducer, 
wisely  removed  the  temptation.  But  this  latter  part  of  the 
Act  is  now  rendered  *almost  useless,  by  provisions  of  a  very 
difierent  kind,  which  make  the  marriage  totally  void  («),  in 
the  statute  26  Geo.  II.  c.  33  (8). 

III.  A  third  offence,  against  the  female  part  also  of  his 
Majesty's  subjects,  but  attended  with  greater  aggravations 
than  that  of  forcible  marriage,  is  the  crime  of  rape,  raptus 
mulierum,  or  the  carnal  knowledge  of  a  woman  forcibly  and 

(r)  Stra.  1102.  (g)  See  vol.  I.  page  437,  &c. 


(7)  This  Act  of  4  &  5  P.  &  M. 
c.  8,  is  wholly  repealed  hy  the  9  Geo. 
IV.  c.  31 ;  section  20  of  which  enacts, 
that  if  any  person  shall  unlawfully  take, 
or  cause  to  be  taken,  any  unmarried 
girl,  being  under  the  age  of  sixteen 
yean,  out  of  the  possession  and  against 
the  will  of  her  father  or  mother,  or  of 
any  other  person  having  the  lawful  care 
or  charge  of  her,  every  such  offender 
ihall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thoreof,  shall  be  liable 
to  suffer  such  punishment,  by  fine  or 
imprisonment,  or  by  both,  as  the  court 
shall  award.  This  clause  was  framed 
for  the  purpose  of  meeting  such  a  case 
as  that  of  Wakefield. 

(8)  Such  a  marriage,  if  voluntary 
on  the  part  of  the  female,  that  is,  not 
procured  by  force  or  fraud,  would  not 
now  be  void ;  it  having  been  held,  after 
much  doubt  entertained  upon  the  point 
among  the  profession,  (see  Doe  v. 
Price,  1  M.  &  R.  68a,)  that  the  4  Geo. 
IV.  c.  76,  legalises  marriages  whidi 


would  otherwise  have  been  void  under 
the  26  Geo.  II.  c.  33,  on  account  of 
the  minority  of  the  parties  and  the  non- 
consent  of  parents;  see  Rex  v.  Btr- 
mingham,  2  M.  &  R.2d0 ;  8  B.  &  C.  20, 
and  the  Judgment  of  Lord  Tenterden 
therein.  The  new  Act,  however,  pro- 
vides, section  23,  that  if  any  valid  mar- 
riage solemnized  by  licence  shall  be 
procured  by  a  party  to  such  marriage 
to  be  solemnised  between  persons,  one 
or  both  of  whom  shall  be  under  age^ 
by  means  of  false  swearing  to  any 
matter  to  which  such  party  is  required 
personally  to  depose,  all  the  property 
accruing  from  Uie  marriage  shall  be 
forfeited,  and  shall  be  secured  for  the 
benefit  of  the  innocent  party,  or  the 
ietue  of  the  marriage.  The  latter  words 
clearly  shew  the  intention  of  the  legis- 
lature not  to  render  the  marriage  void; 
for  the  words  "  issue  of  the  marriage," 
in  an  act  of  parliament  must  mean  law- 
ful issue,  which  they  could  not  be  if 
the  marriage  was  void. 
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against  her  will.  This,  by  the  Jewish  law  (i),  was  punished 
with  deathf  in  case  the  damsel  was  betrothed  to  another  man ; 
and  in  case  she  was  not  betrothed,  then  a  heavy  fine  of  fifty 
shekels  was  to  be  paid  to  the  damsel's  father,  and  she  was  to 
be  the  wife  of  the  ravisher  all  the  days  of  his  life ;  without 
that  power  of  divorce,  which  was  in  general  permitted  by  the 
mosaic  law. 

The  civil  law  («)  punishes  the  crime  of  ravishment  with  JXt^S^JlSr 
death  and  confiscation  of  goods:  under  which  it  includes  both  JSSSTT****"^ 
the  offence  of  forcible  abduction,  or  taking  away  a  woman 
fit>in  her  firiends,  of  which  we  last  spoke :  and  also  the  present 
offence  of  forcibly  dishonouring  them  ;  either  of  which,  with- 
out the  other,  is  in  that  law  sufficient  to  constitute  a  capital 
crime.  Also  the  stealing  away  a  woman  from  her  parents  or 
guardians,  and  debauching  her,  is  equally  penal  by  the  em- 
peror's edict,  whether  she  consent  oris  forced:  *^sive  volen- 
Hbu$i  live  nolentibus  muUeribuSy  tale  facinus  fuerit  perpe- 
iratum."  And  this,  in  order  to  take  away  from  women  every 
opportunity  of  offending  in  this  way;  whom  the  Roman  law 
supposes  never  to  go  astray,  without  the  seduction  and  arts 
of  the  other  sex :  and  therefore,  by  restraining  and  making  so 
highly  penal  the  solicitations  of  the  men,  they  meant  to 
secure  effectually  the  honour  of  the  women.  ^^  Si  enim  ipti 
raptores  metu^  vel  atrocitate  poeruEy  ab  hujusmodi  facinore  se 
temperaverintf  nuUi  muUeri,  sive  volenti,  sive  nolenti,  pec- 
candi  locus  relinquetur  ;  quia  hoc  ipsum  velle  mulierum,  ab 
imidiis  nequissimi  hominis,  quimeditatur  rapinam,  inducitur, 
^Niii  eienim  earn  soUcitaverity  nisi  odiosis  artibus  circum"  [*gl  1] 
venerii,  non  facie t  earn  velle  in  tantufndedecusseseprodere{9).*^ 
But  our  English  law  does  not  entertain  quite  such  sublime 
ideas  of  the  honour  of  either  sex,  as  to  lay  the  blame  of  a 
mutual  fault  upon  one  of  the  transgressors  only:  and  there- 
fore makes  it  a  necessary  ingredient  in  the  crime  of  rape,  that 
it  must  be  against  the  woman's  will. 

(0  Deut.  xxii.  25.  (u)  Cod.  9,  tit.  13. 

(9)  For  if  the  ravishere,  either  from  b  created  by  the  arts  of  the  iniquitout 

fear  or  the  severity  of  punishment,  shall  men  who  meditate  the  commission  of 

be  deterred  from  the  commission  of  them.     For  unless  a  man  solicit  a  wo- 

such  crimes,  no  means  will  be  left  to  man,  or  oircumTent  her  by  odious  arts, 

any  woman,  whether  consenting  or  not,  he  can  scarcely  excite  in  her  the  in- 

of  sharing  in  those  crimes ;  because  cUnation  to  betray  herself  to  such  dis- 

the  very  inclination  of  women  to  them,  grace. 
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by  the  Saxon  Rape  was  punislied  by  the  Saxon  laws,  particularly  those 

British uw, with  of  King  Athelstan  (w),  with  death:  which  was  also  agreeable 
tion;  ^^  '  to  the  old  Gothic  or  Scandinavian  constitution  (x).  But  this 
was  afterwards  thought  too  hard:  and  in  its  stead  another 
severe^  but  not  capital,  punishment,  was  inflicted  by  William 
the  conqueror ;  viz.  castration,  and  loss  of  eyes  (y);  which 
continued  till  after  Bracton  wrote,  in  the  reign  of  Henry  the 
third.  But  in  order  to  prevent  malicious  accusations,  it  was 
then  the  law,  and,  it  seems,  still  continues  to  be  so  in  appeals 
of  rape  (z),  that  the  woman  should  immediately  after,  ^'  dum 
recent  fuerit  malejicium"  go  to  the  next  town,  and  there 
make  discovery  to  some  credible  persons  of  the  injury  she  has 
suffered :  and  afterwards  should  acquaint  the  high  constable 
of  the  hundred,  the  coroners,  and  the  sherifl!'  with  the  out- 
rage (a).  This  seems  to  correspond  in  some  degree  with  the 
laws  of  Scotland  and  Arragon  (6),  which  require  that  com- 
plaint must  be  made  within  twenty-four  hours :  though  after- 
wards by  statute  Westm.  1,  c.  13,  the  time  of  limitation  in 
England  was  extended  to  forty  days.  At  present  there  is  no 
time  of  limitation  fixed :  for,  as  it  is  usually  now  punished  by 
indictment  at  the  suit  of  the  king,  the  maxim  of  law  takes 
place,  that  nullum  tempus  occurrit  regi ;  but  the  jury  will 
rarely  give  credit  to  a  stale  complaint.  During  the  former 
period  also  it  was  held  for  law  (c),  that  the  woman,  by  con- 
sent of  the  judge  and  her  parents,  might  redeem  the  offender 
from  the  execution  of  his  sentence,  by  accepting  him  for  her 
husband ;  if  he  also  was  willing  to  agree  to  the  exchange,  but 
f  not  otherwise.     . 

[♦*12]  In  the  3  Edw.  I.  by  the  statute  Westm.  1,  c.  13,  the  pu- 

nishment of  rape  was  much  mitigated ;  the  offence  itself,  of 
ravishing  a  damsel  within  age,  that  is,  twelve  years  old,  either 
with  her  consent  or  without,  or  of  any  other  woman  against 
her  will,  being  reduced  to  a  trespass,  if  not  prosecuted  by 
appeal  within  forty  days,  and  subjecting  the  offender  only  to 
two  years'  imprisonment,  and  a  fine  at  the  king's  will.  But, 
this  lenity  being  productive  of  the  most  terrible  consequences, 
it  was  in  ten  years  afterwards,  13  Edw.  I.,  found  necessary 

(lo)  Hrtcton,  1.  a»  o.  38.  (a)  Glanv.  1.  14,  c.  6 ;  BnuM  1.  3, 

(f)  Stiemh.  de  jure   Sneon.  1.  a»     c.  2a. 
c.  %  (h)  Barrington,  142. 

(y)  LL.  Omt  Conqu.  c.  19.  (c)  GUnv.  1.  H  c.  6;  Bract.  1.  a, 

(t)  1  HaL  P.  C.  682.  c  2a 
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to  make  the  offence  of  forcible  rape  felony  by  statute  Westm.  2^ 
c  S4.  And  by  statute  18  Eliz.  cT^  it  is  made  felony  without 
benefit  of  clergy :  as  is  also  the  abominable  wickedness  of 
carnally  knowing  and  abusing  any  woman  child  under  the  age 
of  ten  years ;  in  which  case  the  consent  or  nonconsent  is 
immaterial,  as  by  reason  of  her  tender  years  she  is  incapable 
of  judgment  and  discretion.  Sir  Matthew  Hale  is  indeed  of 
opinion,  that  such  profligate  actions  committed  on  an  in&nt 
under  the  age  of  twelve  years,  the  age  of  female  discretion  by 
the  common  law,  either  with  or  without  consent,  amount  to 
rape  and  felony ;  as  well  since  as  before  the  statute  of  Queen 
Elisabeth  (</) :  but  that  law  has  in  general  been  held  only  to 
extend  to  infants  under  ten ;  though  it  should  seem  that  dam- 
sels between  ten  and  twelve  are  still  under  the  protection  of 
the  statute  Westm.  1,  the  law  with  respect  to  their  seduction 
not  having  been  altered  by  either  of  the  subsequent  sta- 
tutes (10). 

(d)    1  Hal.  P  C.  631. 
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(10)  All  these  statutes  are  repealed 
by  9  Geo.  IV.  c.  31,  which  enacts,  sec- 
tioii  16»  that  every  person  convicted  of 
the  crime  of  rape  shall  suffer  death  as 
aiSeloiL 

Section  17,  that  if  any  person  shall 
mltwfblly  and  carnally  know  and 
abase  any  girl  under  the  age  of  ten 
years,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted 
thereof,  shall  suffer  death  as  a  felon; 
and  if  any  person  shall  unlawfully  and 
ewnally  know  and  abuse  any  girl,  be- 
ing above  the  age  of  ten  years,  and 
under  the  age  of  twelve  years,  every 
such  oflbnder  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof, 
shall  be  liable  to  be  imprisoned,  with  or 
without  hard  labour,  for  such  term  as 
the  court  shall  award. 

And  sect.  18,  reciting,  that  whereas 
upon  trials  for  the  crimes  of  rape,  and 
of  carnally  abusing  girls  under  the  re- 
spective ages  herein  before  mentioned, 
offenders  frequently  escape  by  reason 
of  the  difficulty  of  the  proof  which  has 
been  required  of  the  completion  of 
those  crimes,  enacts,  that  it  shall  not 


be  necessary  in  either  of  those  cases,  to 
prove  the  actual  emission  of  seed  in 
order  to  constitute  carnal  knowledge, 
but  that  the  carnal  knowledge  shall  be 
complete  upon  proof  of  penetration 
only. 

The  last  of  tiiese  enactments,  which 
applies  to  both  the  offences  immediately 
under  consideration,  is  new,  and  impor- 
tant It  had  been  long  held,  that 
though  there  must  be  penetration  to 
constitute  the  crime  of  rape,  Kfx  v. 
HiU,  I  East,  P.  C.  439,stUl  that  proof 
of  any,  the  slightest  penetration  was 
sufficient.  Thus,  where  a  penetration 
was  proved,  but  not  of  such  a  depth  as 
to  injure  the  hymen,  it  was  held  to  be 
sufficient  to  constitute  the  crime  of 
rape ;  Rex  v.  Buuen,  1  East,  P.  C. 
438^  439.  As  there  is  nothing  in  the 
new  enactment  to  alter  the  rule  of  evi^ 
dence  with  respect  to  penetration,  and 
as  proof  of  emission  is  now  wholly  dis- 
pensed with,  it  follows  that  many  oases 
which  would  previously  have  amounted 
only  to  assaults  with  intent  to  commit 
rape,  will  now  amonnt  to  the  actual 
crime  of  rape. 
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9l  oomnuMi  pros- 
titote  may  be 
the  totaject  o# 
rape; 

[♦213] 


aninftuitaui.        A  male  infiuit,  under  the  age  of  fourteen  years,  is  pre- 
ot  rmpti  sumed  by  law  incapable  to  commit  a  rape,  and  therefore  it 

seems  cannot  be  found  guilty  of  it.  For  though  in  other 
felonies  malitia  supplet  oftatem^  as  has  in  some  cases  been 
shewn ;  yet,  as  to  this  particular  species  of  felony,  the  law 
supposes  an  imbecility  of  body  as  well  as  mind  (e)  (11). 

The  civil  law  seems  to  suppose  a  prostitute  or  common 
harlot  incapable  of  any  injuries  of  this  kind  (/):  not  allowing 
♦any  punishment  for  violating  the  chastity  of  her,  who  hath 
indeed  no  chastity  at  all,  or  at  least  hath  no  regard  to  it 
But  the  law  of  England  does  not  judge  so  hardly  of  offenders, 
as  to  cut  off  all  opportunity  of  retreat  even  firom  common 
strumpets,  and  to  treat  them  as  never  capable  of  amend- 
ment It  therefore  holds  it  to  be  felony  to  force  even  a  con- 
cubine or  harlot  because  the  woman  may  have  forsaken  that 
unlawful  course  of  life  (ff):  for,  as  Bracton  well  observes  (A), 
'*  Ucet  meretrix  fuerit  antea,  certe  tunc  temporis  non  fait, 
cum  reclamando  nequituE  ejus  consentire  nolui(*  (12). 

As  to  the  material  facts  requisite  to  be  given  in  evidence 
and  proved  upon  an  indictment  of  rape,  they  are  of  such  a 
nature,  that  though  necessary  to  be  known  and  settled,  for 
the  conviction  of  the  guilty  and  preservation  of  the  innocent, 
and  therefore  are  to  be  found  in  such  criminal  treatises  as 
discourse  of  these  matters  in  detail,  yet  they  are  highly  im- 
proper to  be  publicly  discussed,  except  only  in  a  court  of 
justice.  I  shall,  therefore,  merely  add  upon  this  head  a  few 
remarks  from  Sir  Matthew  Hale ;  with  regard  to  the  com- 
petency and  credibility  of  witnesses ;  which  may,  sahopudorCf 
be  considered. 

(0  1  Hal.  P.  C.  681.  (g)  I  Hal.   P.  C.  629;    1   Hawk. 

(/)  Cod.  9,  9,  22;  FY.  47,  2,  39.         P.  C.  lOa 

(h)  Fol.  147. 


(11)  An  infant  cannot  be  convicted 
of  an  assault  with  intent  to  commit  a 
T9fe ;  Rex  v.  Eldershaw,  3  C.  &  P.  396. 
But  he  may  be  a  principal  in  the  se- 
cond degree,  and  punished  for  being 
present  aiding  and  abetting,  if  he  dis- 
plays a  mischievous  discretion ;  1  Hale, 
P.  C.  629,  6da  A  husband  also  may 
be  convicted  as  an  accessary  in  a  rape 
upon  his  wife ;  Id. 


(12)  **  Although  she  may  have  been  a 
prostitute  before,  certainly  she  was  not 
so  at  that  time,  when  she  reclaimed  her- 
self, by  refusing  to  consent  to  the  crime 
of  the  ravisher.**  But  such  circum- 
stances shoidd  certainly  operate  with 
the  jury,  as  to  the  credibility  of  the 
fact,  that  connexion  was  had  with  the 
woman  against  her  will.  And  sec  the 
next  note. 
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And,  first,  the  party  ravished  may  give  evidence  upon  oath^  tiMpwtyr 
and  is  in  law  a  competent  witness ;  but  the  credibility  of  her  patrnt  wui 
testimony,  and  how  far  forth  she  is  to  be  believed,  must  be 
left  to  the  jury  upon  the  circumstances  of  fact  that  concur  in 
that  testimony.  For  instance:  if  the  witness  be  of  good 
&me ;  if  she  presently  discovered  the  oi&nce,  and  made  search 
for  the  offender ;  if  the  party  accused  fled  for  it ;  these  and 
die  like  are  concurring  circumstances,  which  give  greater 
probability  to  her  evidence.  But,  on  the  other  side,  if  she  be 
of  evil  fiime,  and  stand  unsupported  by  others;  if  she  con- 
cealed the  injury  for  any  considerable  time  after  she  had  op- 
portunity to  complain ;  if  the  place,  where  the  fact  was  al- 
leged to  be  committed,  was  where  it  was  possible  she  might 
have  been  heard,  and  she  made  no  outcry :  these,  and  the 
*like  circumstances,  carry  a  strong,  but  not  conclusive,  pre-  f*^}^ 
sumption,  that  her  testimony  is  false  or  feigned  (13). 


(IS)  Upon  an  indictment  for  a  rape, 
tlie  woman  is  not  compellable  to  answer 
wliether  she  has  not  had  connexion 
with  other  men,  or  with  a  particular 
person  named ;  nor  is  evidence  of  her 
hsfing  had  snch  connexion  admissible ; 
Retv.  Hodgion,  R.  &  R.  C.  C.  211. 
But  the  prisoner  may  give  evidence  of 
the  woman*s  notoriously  bad  character 
lor  want  of  chastity,  or  common  de- 
cency, or  that  she  had  before  been  con- 
nected with  himself;  Id.  ibid.  Hex  v. 
Clarke,  2  Stark.  24a  And  if  the  pro- 
tecutriz,  in  an  indictment  for  an  assault 
with  intent  to  commit  a  rape,  is  cross- 
examined  to  shew  that  she  committed 
crimes  several  years  before,  witnesses 
may  be  called  to  shew  that  her  charac- 
ter has  since  been  good ;  Id.  241 .  What 
the  woman  herself  has  said  so  recently 
after  the  fact  as  to  preclude  the  possi- 
bility of  her  being  practised  on,  has 
been  held  to  be  admissible  in  evidence 
as  a  part  of  the  transaction ;  but  the 
particulars  of  her  complaint  are  not 
evidence  of  the  truth  of  her  statement ; 
UL  ibid.  Rex.  v.  Brazier,  1  East,  P.  C. 
444.  If  something  occurs  to  create  an 
alarm  in  the  mind  of  the  party  while  he 
is  perpetrating  the  oflfence,  it  is  for  the 
Jury  to  say  whether  he  left  the  body  re 
infect d  because  of  the  alarm,  or  whe- 


ther he  left  it  because  his  purpose  was 
accomplished ;  Hex  v.  Burrow*,  R.  &  R. 
C.  C.  519.  It  has  been  held,  by  a  ma- 
jority of  the  judges,  that  having  carnal 
knowledge  of  a  married  woman,  under 
circumstances  which  induce  her  to  sup- 
pose it  is  her  husband,  does  not  amount 
to  the  crime  of  rape ;  Hex  v.  Jachton, 
id.  487.  That  decision  took  place  in 
Trinity  term,  1822;  and  though  it 
may  not  hitherto  have  been  expressly 
overruled,  it  seems  very  doubtful  whe- 
ther it  would  now  be  supported.  At 
the  Kent  winter  gaol  delivery,  in  the 
very  same  year,  a  similar  case  occur- 
red ;  Rex  V.  Pearton,  in  which  upon 
the  prosecutrix  swearing  that  she  be- 
lieved the  prisoner  to  be  her  husband, 
and  consequently  made  no  resistance, 
the  editor,  as  counsel  for  tiie  prisoner, 
objected  that  the  oflence  was  not  rape, 
and  that  the  indictment  could  not  be 
supported.  But  Bay  ley,  J.,  refused  to 
stop  the  prosecution,  intimating  his 
own  strong  opinion  that  such  facts  did 
amount  to  rape,  and  declaring  his  in- 
tention to  reserve  the  point  for  the 
opinion  of  the  twelve  judges,  if  it 
should  be  necessary ;  which,  howc\cr, 
was  not  the  case,  the  prisoner  being  ac- 
quitted on  the  merits.  It  afterwards 
appeared  that  the  learned  judgde  had 
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•n  taifluit  under  MoTtweT,  if  the  rape  be  charged  to  be  oommitted  on  Mn 
ttniMara^.  io&nt  under  twelye  years  of  age^  she  may  still  be  a  com* 
^mye^^  petent  witness^  if  she  hadi  sense  and  tmderstanding  to  know 
d^^iuu^not  the  natmre  and  oUigations  of  an  oath :  or  evai  to  be  sennbk 
whlmi^isnotof  the  wickedness  cf  telling  a  deliberate  lie.  Nay^  though 
h«jeifooinpc-   gjjg  Y^^^Yi  not,  it  is  thought  by  Sir  Matthew  Hale  («)  tfiat  she 

ought  to  be  heard  without  oath,  to  give  the  court  informal 
tion;  and  others  have  held,  that  what  the  child  told  her 
mother,  or  other  relations,  may  be  given  in  evidence,  since 
the  nature  of  the  case  admits  frequently  of  no  better  proof* 
But  it  is  now  settled,  (Brazier's  case,  before  the  twelve 
judges,  P,  19  Geo.  III.)  that  no  hearsay  evidence  can  be 
given  of  the  declarations  of  a  child  who  hath  not  capacity  to 
be  sworn,  nor  can  such  child  be  examined  in  court  without 
oath :  and  that  there  is  no  determinate  age,  at  which  the  oath 
of  a  child  ought  either  to  be  admitted  or  rejected  (14).     Yet, 

(0  1  Hal.  P.  C.  634. 


directed,  mthe  erent  of  the  grand  jury  ance  on  the  part  of  the  wonans  bnk 

ignoring  the  bill  for  the  capital  offence,  that  does  not  appear  to  be  a  iolid  or 

that  an  indictment  for  a  misdemeanor  well-founded  argument ;    because  iht 

should  be  presented  in  the  following  fraud  practised  would,  by  constmctioil 

form :"** that  il.  B.,of,&o.  on,&c.abottt  of  law,  be  con^dered  as  y«fof ,  as  ia 

the  hour  of  eleven  in  the  ni^^t  of  the  Waktfield^t  case  of  abduction,  ante^  200, 

same  day,  with  force  and  amu  at,  &c.,  notes  (6)  and  (7),  and  in  other  cases 

the  dwelling-house  of  C.  D.,  there  si-  that  might  be  mentioned,  and  would 

tnate,  wrongfolly  and.  unlawfully  did  thus  support  the  necessary  allegation  of 

break  and  enter,  and  E,  F,  then  and  force  in  the  indictment.     In  the  of- 

now  the  wife  of  the  said  C.  D.,  in  the  fences  provided  against  by  the  17th 

same  dwelling  house  then  being,  in  section  of  the  new  act,  aiitef  212,  note 

bed  and  undressed,  fraudulently   and  (10),  it  is  immaterial  whether  the  act 

wrongfully,  under  colour  and  pretence  is  done  with  or  without  the  consent  of 

of  being  the  said  C.  D.,  did  astault  and  the  female. 

carnally  know,  she,  the  said  E.  F.,  be-  (14)  Children  of  any  age  may  be 

ing  then  and  there  wholly  ignorant  that  examined,  upon  oath,  if  apprised  of  the 

the  said  A.  B.  was  not  the  said  C.  D.,  nature  of  an  oath,  and  ciq^able  of  dis- 

and  she,  the  said  E.  F,  then  and  there  tinguishing  between  good  and  evil; 

supposing  and  believing  that  the  said  Braziei't  case,  1  Leach,  ld9 ;  1  East, 

A,   B,   then  and   there  was  the  said  P.  C.  44d ;  and  see  Rex  v.  Dunnel,  id. 

CD,;  to  the  grievous  damage  of  the  442;  Bull.  N.  P.  293;  1  Leach,  237. 

said  C.  D.  and  E.  F.,  and  against  the  **  But  children  cannot  be  examined  in 

peace,**  &c.  Ed.  MS.     The  only  plau-  any  case,  without  oath.     This  is  now 

sible  ground  for  contending  that  such  the  established  rule  in  all  cases,  cri- 

an  offence  does  not  amount  to  rape,  minal  as  well  as  civil,  and  whether  the 

seems  to  be,  the  total  absence  of  force  prisoner  is  tried  for  a  capital  offence,  or 

on  the  part  of  the  man,  and  of  resist-  for  one  of  an  inferior  nature.     When 
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the  evidence  of  children  is  admittedy  it  is  much  to  be 
wished^  ia  order  to  render  their  evidence  credible^  that  there 
sbottU  be  some  concurrent  testimony,  of  timet  plsoe,  and 
oMunstances,  in  order  to  make  out  the  fiu^t ;  and  that  the 
ooQvictioQ  should  not  be  grounded  singly  on  the  unsupported 
wCBsation  <^  an  infiint  under  years  of  discretion.  There 
Baj::  be,  therefore,  in  many  cases  of  this  nature,  witnesses 
who  aie  competent,  that  is,  who  may  be  admitted  to  be  heard; 
and  jpety  afier  being  heard,  may  prove  not  to  be  credible,  or 
sttdi  as  the  jury  is  bound  to  believe*  For  one  excdlenoe  of 
the  trial  by  jury  is,  that  the  jury  are  triers  of  the  credit  of  the 
witnesses,  as  well  as  of  the  truth  of  the  &ci. 

.  '*  It  is  true,"  says  this  learned  judge  {j\  <^  that  rape  is  a 
most  detestable  crime,  and  therefore  ought  severely  and  im- 
partially to  be  punished  with  death ;  but  it  must  be  remem* 
beared,  that  it  is  an  accusation  easy  to  be  made,  hard  to  be 
proved,  but  harder  to  be  defended  by  the  party  accused, 
though  innocent.**  He  then  relates  two  very  extraordinary 
cases  of  malicious  prosecution  for  this  crime,  that  had  hap- 
pened within  his  own  observation ;  and  concludes  thus  :  **  I 
inention  these  instances,  that  we  may  be  the  more  cautious 
upon  trials  of  ofiences  of  this  nature,  wherein  the  court  and 
ji/fty  may  with  so  much  ease  be  imposed  upon,  without  great 
care  and  vigilance;  the  heinousness  of  the  ofience  many 
times  transporting  the  judge  and  jury  with  so  much  indigna- 
tion, that  they  are  over  hastily  carried  to  the  conviction  of 
the  person  accused  thereof,  by  the  confident  testimony  of 
sometimes  false  and  malicious  witnesses.*' 

IV.  What  has  been  here  observed,  especially  with  regard 

U)  1  Hal.  P.  C.  635. 


[♦216] 


tlM  cbild  has  appeared  not  sufficiently 
to  andentand  the  nature  and  obliga* 
tioa  of  an  oath,  judges  have  often 
thoogfat  it  neeessary,  for  the  purposes 
of  justice,  to  put  off  the  trial  of  the 
prinner,  directing  that  the  child  in  the 
meui  time  should  be  properly  instruct- 
ed;** 1  Phil.  Ev.  19.  In  an  indict- 
ment  for  a  rape,  the  deposition  of  the 
giri  taken  before  the  committing  ma- 
gistrate, and  signed  by  him,  may,  after 
her  death,  be  read  in  evidence  at  the 


trial  of  the  prisoner,  although  it  was 
not  signed  by  her,  and  she  was  under 
t#elve  years  of  age ;  provided  she  was 
sworn,  and  appeared  competent  to  take 
an  oath ;  and  all  the  facts  necessary  to 
complete  the  crime  may  be  collected 
from  tiie  testimony  so  given  in  evi- 
dence; Rex  V.  Fiemmingf  2  Leach, 
854;  1  East,  P.  C.  440.  See  ftuther 
as  to  the  admissibility  in  evidence  of 
the  depositions  and  dying  declarations 
of  parties  deoetsed,  post  359. 
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IV.  The  same  to  the  manner  of  proof,  which  ought  to  be  the  more  clear  in 
•ppir  to  wH  ^^  proportion  as  the  crime  is  more  detestable,  may  be  applied  to 
*""^'  another  offence,  of  a  still  deeper  malignity;  the  infamous 
crime  against  nature^  committed  either  with  man  or  beast.  A 
crime,  which  ought  to  be  strictly  and  impartially  proved,  and 
then  as  strictly  and  impartially  punished.  But  it  is  an 
offence  of  so  dark  a  nature,  so  easily  charged,  and  the  n^a- 
tive  so  difficult  to  be  proved,  that  the  accusation  should  be 
clearly  made  out :  for,  if  false,  it  deserves  a  punishment  in- 
ferior only  to  that  of  the  crime  itself  (15). 

I  will  not  act  so  disagreeable  a  part,  to  my  readers,  as  well 
as  myself,  as  to  dwell  any  longer  upon  a  subject,  the  very 
mention  of  which  is  a  disgrace  to  human  nature.  It  will  be 
more  eligible  to  imitate  in  this  respect  the  delicacy  of  our 
English  law,  which  treats  it,  in  its  very  indictments,  as  a 
crime  not  fit  to  be  named ;  ^^peccatum  illud  harribilej  inter 
Christianos  non  nominandum**  (k)  (16).     A  taciturnity  ob- 

(k)  See  in  Rot.  Pari.  50  Edw.  III.      commit  the  sin  "that  was  not  to  be 
n.  56,  a  complaint,  that  a  Lombard  did     named.**  (12  Rep.  37.) 


(15)  By  sut  9  Geo.  IV.  c.  31, 
§  15,every  person  guilty  of  this  o^nce, 
either  with  mankind  or  with  any  ant- 
mal,  shall  suffer  death  as  a  felon.  And 
by  §  18,  it  is  directed,  that  the  proof  of 
penetration  only  shall  be  sufficient  for 
the  purpose  of  conTiction.  Where  the 
prisoner  forced  open  a  child's  month, 
and  put  in  his  private  parts,  and  pro- 
ceeded to  a  completion  of  his  lust,  it 
was  held  that  this  did  not  constitute 
the  crime  of  sodomy ;  Rex  v.  Jacobs, 
R.  &  R.  C.  C.  331.  An  unnatural 
connexion  with  an  animal  of  the  fowl 
kind  has  been  held  not  to  be  sodomy ; 
Rex  V.  Mulreaty,  1  Russell,  568  ;  but, 
as  the  ground  of  that  decision  was  that 
a  fowl  did  not  come  under  the  term 
beast,  which  is  omitted  in  the  new  Act, 
and  the  general  term  animal  substitu- 
ted, the  case  does  not  now  appear  appli- 
cable. The  mere  soliciting  another  to 
the  commission  of  this  crime,  is  an  in* 
dictable  offence;  2  Russell,  568.  It 
need  not  be  proved  that  the  oflenoe  was 
committed  against  the  consent  of  the 


person  upon  whom  it  is  perpetrated ; 
though,  if  committed  with  his  content, 
both  are  equally  liable  to  punishment 
Where  the  defendant  was  indicted  for 
having  committed  this  offence  with  a 
woman,  a  majority  of  the  judges  held 
that  this  was  within  the  statute ;  but 
two  or  three  of  them  held  that  it  was 
not :  no  opinion  was  publicly  given ; 
Rex  V.  Witeman,  Fortesque,  91.  If  it 
be  committed  on  a  boy  under  fourteen 
years  of  age,  it  is  felony  in  the  agent 
only;  1  Hale,  P.  C.  670;  3  Inst,  59: 
and  the  same  it  should  seem,  as  to 
a  girl  under  twelve.  Accusing,  or 
threatening  to  accuse,  either  verbally 
or  by  letter,  any  person  of  this,  among 
other  crimes,  with  intent  to  extort 
money,  is  an  offence  punishable,  by  7 
&  8  G.  IV.  c.  29,  §  8,  with  transporta- 
tion for  life,  or  seven  years,  or  impri- 
sonment  not  exceeding  four  years,  with, 
in  the  case  of  male  offenders,  whip- 
pings ;  Vide  ante,  137,  note  (34). 

(16)   That  horrible  sin,  not  to  be 
named  among  Christians. 
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^likewise  by  the  edict  of  Constantius  and  Constans 
(I);  '*  tM  tcelmi  est  id,  quod  non  prqficit  scire,  jubemus  in- 
smrg&re  leges,  armari  jura  gladio  ukore,  ut  exquisitis  pcenis 
smbdaniur  infames,  qui  sunt,  vel  qui  futuri  sunt  ret'  (17). 
Wbich  leads  me  to  add  a  word  concerning  its  punishment 

This  the  voice  of  nature  and  of  reason^  and  the  express  21S£i^fIu  *" 
law  of  God  {m),  determine  to  be  capital.     Of  which  we  have  iilS!l5ll!L  ^ 

^    ''  A  concurrence  ot 

a  signal  instance,  long  before  the  Jewish  dispensation,  by  tlie  Jjf^jjjjf^  "" 
destmction  of  two  cities  by  fire  from  Heaven :  so  that  this  is 
an  universal,  not  merely  a  provincial,  precept.  And  our  an- 
cient law  in  some  degree  imitated  this  punishment,  by  com- 
manding such  miscreants  to  be  burnt  to  death  {n) ;  though 
Fleta  (o)  says  they  should  be  buried  alive  :  either  of  which 
punishments  was  indifferently  used  for  this  crime  among  the 
ancient  Goths  (p).  But  now  the  general  punishment  of  all 
felonies  is  the  same,  namely,  by  hanging :  and  this  offence 
(being  in  the  times  of  popery  only  subject  to  ecclesiastical 
censure)  was  made  felony  without  benefit  of  clergy  by  statute 
25  Hen.  VI 11.  c.  6,  revived  and  confirmed  by  5  Eliz.  c.  17. 
And  the  rule  of  law  herein  is,  that,  if  both  are  arrived  at 
years  of  discretion,  agentes  et  consentientes  pari  poend  plec- 
tantur  (q)  (18). 

These  are  all   the   felonious  offences   more   immediately  MMemeuon 
against  the  personal  security  of  the  subject.     The  inferior  nduai;  are» 
oflfences,   or  misdemesnors,   that  fall  under  this  head,  are 
assaults  batteries,  wounding,  false  imprisonment,  and  kid- 
napping. 

V.  VI.  VII.  With  regard  to  the  nature  of  the  three  first  v.  vi.vii. 
of  these  offences  in  general,  I  have  nothing  further  to  add  teries.  and 
to  what  has  already  been  observed  in  the  preceding  book 
of  these  Commentaries  (r) ;  when  we  considered  them  as  pri- 
vate vnrongs,  or  civil  injuries,  for  which  a  satisfaction  or  re- 

(0  Cod.  9,  9, 31.  (J))  Stiemh.  de  jure  Goth.  1. 3,  c.  2. 

(m)  Lerit.  xx.  13,  15.  (9)  3  Inst.  59. 

(n)  Brit.  c.  9.  (r)  See  vol.  III.  page  120. 

(0)  1.  1,  c.  87. 


(17)  Where  that  crime  exists,  which  guilty  of  it,  may  be  restrained  by  ex- 
it b  dangerous  to  expUin,  we  call  upon  emplary  punishments, 
the  laws  to  rise  up,  armed  with  the  (18)  Both  the  agent  and  the  patient 
sword  of  vengeance,  that  those  infamous  shall  suffer  the  same  punishment, 
persons,  who  are,  or  may  in  future  be 
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inedy  is  given  to  the  farty  aggrieved.  But,  taken  in  a  pub- 
lic Ught,  as  a  ^breach  of  the  king's  peace^  an  affront  to  bis 
government,  and  a  damage  done  to  his  subjects,  they  are  also 
indictable  and  punishable  with  fines  and  imprisonment;  or 
with  other  ignominious  corporal  penalties,  where  they  are  com* 
mitted  with  any  very  atrocious  design  {s)  (19).     As  in  case  of 


(«)  1  Hawk.  P.  C.  65. 


(19)  By  9  Geo.  IV.  c.  31,  §  24,  if 
any  person  shall  assault  and  strike,  or 
wound,  any  magistrate,  officer,  or  other 
person  whatsoever  lawfully  anthoriied, 
on  account  of  the  exercise  of  hb  duty, 
in  or  concerning  the  preservation  of 
any  vessel  in  distress,  or  of  any  vessel, 
goods,  or  effects,  wrecked,  stranded,  or 
cast  on  shore,  or  lying  under  water, 
every  such  offender  shall  be  liable  to 
transportation  for  seven  years,  or  to  be 
imprisoned  with  or  without  hard  labour, 
for  such  term  as  the  court  shall  award. 

By  §  25,  where  any  person  shall  be 
charg^  with  and  convicted  of  any  of 
the  following  offences  as  misdemeanors ; 
that  is  to  say,  of  **  any  assault  with  in- 
tent to  commit  felony ;  of  any  assault 
upon  any  peace-officer,  or  revenue- 
officer,  in  the  due  execution  of  his  duty, 
or  upon  any  person  acting  in  aid  of  such 
officer ;  of  any  assault  upon  any  person 
with  intent  to  resist  or  prevent  the  law- 
ful apprehension  or  detainer  of  the 
party  so  assaulting,  or  of  any  other  per- 
son, for  any  offence  for  which  he  or 
they  may  be  liable  by  law  to  be  appre- 
hended or  detained ;  or  of  any  assault 
committed  in  pursuance  of  any  con- 
spiracy to  raise  the  rate  of  wages :  in 
any  such  case  the  court  may  sentence 
the  offender  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not 
exceeding  two  years ;  and  may,  also,  (if 
it  shall  so  think  fit,)  fine  the  offender, 
and  require  him  to  find  sureties  for 
keeping  the  peace." 

By  §  26,  if  any  person  shall  unlaw- 
fully and  with  force  hinder  any  seainan, 
keelman,  orcaster,  firom  working  at  or 
exercising  his  lawful  trade,  business,  or 


occupation,  or  shall  beat,  wound,  or 
use  any  other  violence  to  him,  with  in- 
tent to  deter  or  hinder  him  from  work- 
ing at  or  exercising  the  same  ;  or  if 
any  person  shall  beat,  wound,  or  use 
any  other  violence  to  any  person,  with 
intent  to  deter  or  hinder  him  from  sel- 
ling or  buying  any  wheat  or  other  grain, 
flour,  meal,  or  malt,  in  any  market  or 
other  place,  or  shall  beat,  wound,  or 
use  any  other  violence  to  any  person 
having  the  care  or  charge  of  any  wheat 
or  other  grain,  &c.  whilst  on  its  way 
to  or  from  any  city,  market-town,  or 
other  place,  with  intent  to  stop  Ae 
conveyance  of  the  same;  every  such 
offender  may  be  convicted  thereof  be- 
fore two  justices,  and  imprisoned  and 
kept  to  hard  labour  for  any  term  not 
exceeding  three  months:  provided  that 
no  person  who  shall  be  punished  for 
any  such  offence  by  virtue  of  this  pro- 
vision, shall  be  punished  for  the  same 
offence  by  virtue  of  any  other  law. 

By  §  27,  **  whereas  it  is  expedient 
that  a  summary  power  of  punishing  per- 
sons  for  common  assaults  and  batteries 
should  be  provided  under  the  linuta- 
tions  herein  afier  mentioned;  where 
any  person  shall  unlawfully  assault  or 
beat  any  other  person,  it  shall  be  law- 
ful for  two  justices  of  the  peacei,  i^pon 
complaint  of  the  party  aggrieved,  to 
hear  and  determine  such  offence ;  and 
the  offender,  upon  conviction  thereof 
before  them,  shall  forfeit  and  pay  such 
fine  as  shall  appear  to  them  to  be  meet, 
not  exceeding,  together  with  costs,  (if 
ordered,)  the  sum  of  five  pounds,  which 
4ne  shall  be  paid  to  some  one  of  the 
overseers  of  the  poor,  or  to  some  other 
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an  assault  ¥rith  an  intent  to  murder,  or  with  an  intent  to  com- 
■ttft  either  of  the  crimes  laat  spoken  of  (£0) ;  for  which  inten- 
tional assaults,  in  the  two  last  cases,  indictments  are  much 
sore  uaualy  than  for  the  absolute  perpetration  of  the  facts  them- 
weUeSf  on  account  of  the  difficulty  of  proof :  or,  when  both 
parties  are  consenting  to  an  unnatural  attempt,  it  is  usual  not 
to  charge  any  assault ;  but  that  one  of  them  laid  hands  on 
the  other  with  intent  to  commit,  and  tliat  the  other  permitted 
the  same  with  intent  to  suffer,  the  commission  of  the  abomi- 
nable crime  before  mentioned.  And  in  all  these  cases,  be- 
sides heavy  fine  and  imprisonment,  it  is  usual  to  award  judg- 
ment of  the  pillory  (21). 


of  the  parish,  township,  or  place, 
in  which  the  offisnce  shall  have  been 
nnipmitted,  to  be  hj  such  overseer  or 
ofteer  paid  over  to  the  use  of  the 
general  rate  of  the  county,  riding,  or 
firinon,  in  which  such  parish,  township, 
or  plaee,  shall  be  situate,  whether  the 
same  shall  or  shall  not  contribute  to 
fadi  geoenX  rate  ;  and  the  evidence  of 
9BJ  inhabitant  of  the  county,  riding,  or 
dmion,  shall  be  admitted  in  proof  of 
the  offence,  notwithstanding  such  ap- 
pUcadon  of  the  fine  incurred  thereby ; 
and  if  such  fine  as  shall  be  awarded  by 
the  said  justices,  together  with  tiie 
coats,  (if  ordered,)  shall  not  be  paid, 
^ther  immediately  after  the  conviction, 
or  within  such  period  as  the  said  justices 
shall,  at  the  time  of  the  conviction,  ap- 
point, it  shall  be  lawful  for  them  to 
commit  the  offender  for  any  term,  not 
ezcee^Ung  two  months,  unless  such  fine 
and  costs  be  sooner  paid ;  but  if  the 
jnsdces,  upon  the  hearing  of  any  such 
case  of  assault  or  battery,  shall  deem 
the  offence  not  to  be  proved,  or  shall 
find  the  assault  or  battery  to  have  been 
jostSfied,  or  so  trifiing  as  not  to  merit 
any  punishment,  and  shall  accordingly 
ffimoiss  the  complaint,  they  shall  forth- 
with make  out  a  certificate  under  their 
hands,  stadng  the  fact  of  such  dismissal, 
and  shall  deliver  such  certificate  to  the 
party  against  whom  the  complaint  was 
preferred.** 

By  $  28,  such  certificate,  or  payment 


of  fine,  or  suffering  of  imprisonment, 
under  such  conviction,  shall  relieve  the 
offender  from  all  other  proceedings, 
civil  or  criminal,  for  the  same  cause. 

And  $  29  prorides,  that  where  the 
justices  shall  find  the  assault  to  have 
been  accompanied  by  an  attempt  to 
commit  felony,  or  shall  be  of  opinion 
that  it  is  a  fit  subject  for  a  prosecution 
by  indictment,  they  shall  abstain  from 
any  adjudication  thereupon ;  and  that 
they  shall  not  be  authorized  to  hear 
and  determine  any  case  of  assault,  &c. 
where  the  title  to  lands,  tenements  &c, 
comes  in  question,  or  any  interest  ac* 
cruing  therefrom,  or  as  to  any  bank- 
ruptcy, insolvency,  or  any  execution 
under  the  process  of  any  court  of 
justice. 

(20)  If  a  master  takes  indecent  liber- 
ties  with  a  female  scholar,  without  her 
consent,  though  she  does  not  resist,  he 
may  be  punished  for  a  common  assault ; 
Rex  V.  Mchol,  R.  &  R.  C.  C.  180. 

Making  a  female  patient  strip  naked, 
under  the  pretence  that  the  defendant, 
a  medical  man,  cannot  otherwise  judge 
of  her  illness,  if  he  himself  takes  off  her 
dothes,  is  an  assault ;  JR«x  v.  Rnintki, 
R.  &  M.  C.  C.  19. 

(21 )  It  would  be  an  almost  endless 
task  to  cite  cases  upon  the  subject  of 
assaults  and  batteries,  but  some  gene- 
ral rules  and  principles  it  may  be  use- 
ful shortly  to  advert  to.  An  assault  is 
an  attempt  to  commit  a  forcible  cri^e 
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There  is  also  one  species  of  battery,  more  atrocious  and 
penal  than  the  rest,  which  is  the  beating  of  a  clerk  in  orders, 
or  clerg3rn]an  ;  on  account  of  the  respect  and  reverence 
due  to  his  sacred  character,  as  the  minister  and  embassador 
of  peace.  Accordingly  it  is  enacted  by  the  statute  called  ar- 
ticuU  cleri,  9  Edw.   11.  c.  3  (22),  that  if  any  person  lay 


against  the  person  of  another,  as  a  bat- 
tery, murder,  robbery,  rape,  &c.  The 
same  indictment  may  charge  an  attempt 
to  committ  a  battery,  and  a  battery  ac- 
tually committed ;  and  upon  proof  of 
either,  the  defendant  must  be  convicted. 
Striking  at  another  with  a  stick  or  the 
fist,  though  the  party  striking  misses 
his  aim ;  2  Rol.  Abr.  1.  45 :  drawing 
a  sword  or  bayonet,  or  throwing  a  bot- 
tle or  glass,  with  intent  to  wound  or 
strike ;  presenting  a  gun  at  a  man  who 
is  within  the  distance  to  which  the  gun 
will  carry ;  pointing  a  pitchfork  at  him, 
when  within  reach  of  it ;  or  any  other 
act  indicating  an  intention  to  use  vio- 
lence against  the  person  of  another,  is 
an  assault;  1  Hawk.  P.  C.  c.  2,  §  1. 
But  mere  words  can  never  amount  to 
an  assault ;  Id.  And  if  a  man  strike  at 
another,  but  at  such  a  distance  that  he 
cannot  by  possibility  touch  him,  it  is  no 
assault ;  Com.  Dig.  Battery,  C. 

A  battery,  in  its  legal  sense,  includes 
beating  and  wounding;  and  beating, 
in  construction  of  law,  means  not  merely 
to  strike  forcibly  with  the  hand,  a  stick, 
&C.,  but  includes  every  touching  (how- 
ever trifling)  of  another's  person,  in  an 
angry,  revengeful,  rude,  or  insolent 
manner ;  1  Hawk,  P.  C.  c.  62,  $  2:  as, 
thrusting  or  pushing  a  man,  in  anger; 
6  Mod.  149  :  holding  him  by  the  arm; 
spitting  in  his  face  ;  id.  172  :  jostling 
him  out  of  the  way;  id.  149:  pushing 
another  against  hhn  ;  Bui.  N.  P.  16: 
throwing  a  squib  at  him ;  2  W.  Bl.  892 : 
striking  a  horse  on  which  he  is  riding, 
whereby  he  is  thrown;  1  Mod.  24; 
W.  Jon.  440;  or  the  like.  If  a  man 
strike  at  another  with  a  cane,  or  a  fist, 
or  throw  a  bottle  at  him,  or  the  like, 
and  hit  himf  it  is  a  battery.     A  wound- 


ing is  where  tiie  violence  is  so  great  as 
to  draw  blood,  by  striking  or  stabbing 
with  a  sword,  knife,  or  other  instrument ; 
or  by  shooting,  or  by  striking  with  a 
cudgel,  the  fist,  or  the  like. 

It  is  a  good  defence  to  such  an  in- 
dictment, to  prove  that  the  alleged  bat- 
tery happened  by  misadventure;  2  Salk. 
6S7;  Moor,  864;  Hob.  134;  1  Stra. 
490:  that  it  was  merely  an  amicable 
contest ;  Com.  Dig.  FUadtr,  3  M.  18: 
that  it  was  merely  the  moderate  and 
proper  correction  of  a  child  by  his 
parent,  or  a  servant  or  scholar  by  his 
master,  or  the  legal  punishment  of  a 
criminal  by  the  proper  officer:  Id.  3  M. 
19;  1  Hawk.  P.  C.  c.  60,  §  23  ;  c.  62, 
§  2 ;  2  B.  &  B.  224;  BuL  N.  P.  19: 
that  the  defendant  committed  it  in  lus 
own  defence ;  1  Sid.  246 ;  2  Rol.  Rep. 
19;  2  Salk.  642;  3  Salk.  46:  or  in 
defence  of  his  wife,  child,  or  servant, 
and  vice  vend ;  2  Rol.  Abr.  546,  D. ; 

I  Hawk.  P.  C.  c.  60,  ss.  23,  24:  orin 
defence  of  his  possession;  Lutw.  1495; 
Hardw.  358;  2  Rol.  Abr.  548, 1.  25; 
id.  549, 1.  7, 10;  2  Bro.  Ent.  260,  &c. 
But,  in  all  these  cases,  the  battery  must 
be  only  such  as  was  necessary  and  un- 
avoidable; Archb.  C.  P.,  Aaault; 
which  see  for  a  fuller  statement  of  the 
law  and  decisions  upon  the  subject. 

(22)  This  Act  is  repealed,  so  far  as 
relates  to  laying  violent  hands  on  a 
clerk,  by  9  Geo.  IV.  c.  31 :  by  §  28 
of  which,  if  any  person  shall  arrest  any 
clergyman  upon  any  civil  process,  while 
he  shall  be  performing  (tivine  service, 
or  shall,  with  the  knowledge  of  such 
person,  be  going  to  perform  the  same, 
or  returning  from  the  performance 
thereof,  every  such  offender  shall  be 
guilty  of  a  misdemeanor;  and,  being 
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violent  hands  upon  a  clerks  the  amends  for  the  peace  broken 
shall  be  before  the  king ;  that  is  by  indictment  in  the  king's 
oourts :  and  the  assailant  may  also  be  sued  before  the  bishop, 
diat  excommunication  or  bodily  penance  may  be  imposed: 
which  if  the  offender  will  redeem  by  money,  to  be  given  to 
the  bishop,  or  the  party  grieved,  it  may  be  sued  for  before 
the  bishop;  whereas,  otherwise  to  sue  in  any  spiritual  court, 
for  civil  damages  for  the  battery,  falls  within  the  danger  of 
praemunire  (t).  But  suits  are,  and  always  were,  allowable  in 
the  spiritual  court,  for  money  agreed  to  be  given  as  a  com- 
mutation for  penance  (ti).  So  that,  upon  the  whole,  it  ap- 
pears, that  a  person  guilty  of  such  brutal  behaviour  to  a  cler- 
gyman, is  subject  to  three  kinds  of  prosecution,  all  of  which 
may  be  pursued  for  one  and  the  same  offence:  an  indictment, 
for  the  breach  of  the  king's  peace  by  such  assault  and  battery; 
a  civil  action,  for  the  special  damage  sustained  by  the  party 
injured';  and  a  suit  in  the  ecclesiastical  court,  first,  pro  cor- 
reeiione  et  salute  aninue,  by  enjoining  penance,  and  then 
again  for  such  sum  of  money  as  shall  be  agreed  on  for  taking 
off  the  penance  enjoined:  *it  being  usual  in  those  courts  to  [^18] 
exchange  their  spiritual  censures  for  a  round  compensation  in 
money  (v) ;  perhaps  because  poverty  is  generally  esteemed  by 
the  moralists  the  best  medicine  fro  salute  animce. 

Vlll.  The  two  remaining  crimes  and  offences,  against  the  vin.  FAUeim. 
persons  of  his  Majesty's  subjects,  are  infringements  of  their 
natural  liberty :  concerning  the  first  of  which, /abe  imprison- 
mefU,  its  nature,  and  incidents,  I  must  content  myself  with 
referring  the  student  to  what  was  observed  in  the  preceding 
volume  (tr),  when  we  considered  it  as  a  mere  civil  injury. 
But,  besides  the  private  satisfaction  given  to  the  individual  by 
action,  the  law  also  demands  public  vengeance  for  the  breach 
of  the  king's  peace,  for  the  loss  which  the  state  sustains  by 
the  confinement  of  one  of  its  members,  and  for  the  infi-inge- 

(0  2  Inst  492,  620.  (i)  2  Roll,  Rep.  384. 

(m)  Artie.  Cler.  9  Edw.  II.  c  4,  (w)  See  vol.  III.  page  127, 

P.  N.  B.  5a 


convicted  thereof,  shall  suffer  such  pun-  15,  upon  the  same  subject,  are  also 

ishment,  by  fine  or  imprisonment,  or  by  repealed  by  the  new  Act.    The  arrest, 

both,  as  the  court  shall  award.     The  if  not  on  a  Sunday,  would  be  good  in 

50  Rdw.  III.  c.  5,  and  I  Rich.  II.  c.  law;  Wats.  c.  94. 
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ment  of  the  good  order  of  society  (23).  We  have  seen  before 
(x),  that  the  most  atrocious  degree  of  this  ofience,  that  of 
sending  any  subject  of  this  realm  a  prisoner  into  parts  beyond 
die  seas,  whereby  he  is  deprived  of  the  friendly  assbtance  of 
the  laws  to  redeem  him  from  such  his  captivity,  is  punished 
with  the  pains  of  prcemunire,  and  incapacity  to  hold  any  oflBoey 
without  any  possibility  of  pardon  {y).  And  we  may  also  add 
that,  by  statute  43  Eliz.  c.  13  (24),  to  carry  any  one  by  force 
out  of  the  four  northern  counties,  or  imprison  him  within  the 
same,  in  order  to  ransom  him  or  make  spoil  of  his  person  or 
goods,  is  felony  without  benefit  of  clergy  in  the  principals  and 
all  accessaries  before  the  fact.  Inferior  degrees  of  the  same 
offence,  of  false  imprisonment,  are  also  punishable  by  indict- 
ment (like  assaults  and  batteries),  and  the  delinquent  may  be 
fined  and  imprisoned  (z).  And,  indeed  (a),  there  can  be  no 
doubt,  but  that  all  kinds  of  crimes  of  a  public  nature,  all 
disturbances  of  the  peace,  all  oppressions,  and  other  misde- 
mesnors  whatsoever,  of  a  notoriously  evil  example,  may  be 
indicted  at  the  suit  of  the  king. 
|^]9*]  IX.  The  other  remaining  ofllence,  that  of  kidnapptng  {25)^ 

af«im7b7&''  being   the  forcible  abduction  or  stealing  away  of  a  man, 
Irish  law;  by     woman,  or  child,  from  their  own  country,  and  sending  them 


(x)  See  page  116. 

(y)  Stat.  31  Car.  II.  c.2. 


(s)  West.  Symbol,  part  2,  page  92. 
(a)  1  Hawk.  P.  C.  210. 


(28)  In  an  indictment  for  fdse  im- 
prisonment, all  that  the  prosecutor  has 
to  prove  is  the  imprisonment ;  it  is  for 
the  defendant  to  shew  that  he  was 
justified  in  what  he  did,  and  that  the 
imprisonment  was  lawful.  Every  con- 
finement of  the  person  is  an  imprison- 
ment, whether  it  be  in  a  conmion  pri- 
son, or  in  a  private  house,  or  in  the 
stocks,  or  even  by  forcibly  detaining 
one  in  the  public  streets ;  2  Inst.  589; 
Cro.  Car.  210 ;  Com.  Dig.  ImprUon- 
ment,  G.  Where  a  magistrate's  war- 
rant was  shewn  by  a  constable  to  the 
person  named  in  it,  who,  without  com- 
pttlnon,  attended  the  constable  to  the 
magistrate,  and  upon  examination  was 
dismissed  ;  this,  it  seems,  was  not  an 
imprisonment  ;  (But  see  Bridgett  v. 
Coynetft  I   M.  &   R.  211.)   A   count 


for  assault  and  battery  may  be  joined 
to  a  count  for  imprisonment,  and  if  the 
prosecutor  fails  to  prove  the  imprison- 
ment, he  may  still  prove  the  assttlt  and 
battery. 

An  imprisonment  may  be  justified  oi 
the  ground  of,  an  arrest  under  dvil  pro- 
cess ;  an  arrest  under  warrant ;  an  ar- 
rest without  warrant;  an  arrest  for  con- 
tempt ;  an  arrest  after  an  esc^M ;  and 
an  arrest  under  certain  other  authori- 
ties; Archb.  C.  P.,  FuIm  Imfritun- 
ment;  which  see  for  a  full  statement  of 
the  law  and  decisions  upon  the  subject. 

(24)  Repealed  by  7  &  8  Geo.  IV. 
c.27. 

(25)  See  31  Car.  II.  c.  2,  which 
prohibits  the  sending  any  British  sub. 
ject  to  any  foreign  prison. 
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into  another,  was  capital  by  the  Jewish  law.  **  He  that  stealeth  the  snguak  uw. 
a  man,  or  selieth  him,  or  if  he  be  found  in  his  hand,  he  sliall  onience. 
rarely  be  put  to  death  (fr).**  So  likewise  in  the  civil  law,  the 
ofience  of  spiriting  away  and  stealing  men  and  children ;  which 
%nui  called  plagiwn,  and  the  offender  |>/a^fam,  was  punished 
with  death  (c).  This  is  unquestionably  a  very  heinous  crime, 
ha  it  robs  the  king  of  his  subjects,  banishes  a  man  from  his 
eoontry,  and  may,  in  its  consequences,  be  productive  of  the 
most  cruel  and  disagreeable  hardships ;  and  therefore  the 
comnion  law  of  England  has  punished  it  with  line,  imprison- 
ment, and  pillory  (d)  {26).  And  also  the  statute  11  and  12 
W*  III.  c.  7,  though  principally  intended  against  pirates,  has 
a  clause  that  extends  to  prevent  the  leaving  of  such  persons 
abroad  as  are  thus  kidnapped  or  spirited  away,  by  enacting, 
that  if  any  captain  of  a  merchant  vessel  shall,  during  his 
being  abroad,  force  any  person  on  shore,  or  wilfiilly  leave 
him  behind,  or  refuse  to  bring  home  all  such  men  as  he  car- 
ried out,  if  able  and  desirous  to  return,  he  shall  sufl!er  three 
months'  imprisonment  (21),  And  thus  much  for  offences 
that  more  immediately  affect  the  persons  of  individuals. 


(h)  Exod.  xxi.  IC. 
(«)  Ft  48, 15,1. 


(d)  Raym.  474;  2  Show.  221 ;  Skin. 
47 ;  Comb.  10. 


(26)  Stealing  children  was,  by  54 
Geo.  IlL  c.  101,  punishable  as  in  cases 
of  grmad  krcenj:  bnt  that  statute  is 
pow  repealed  by  9  Geo.  IV.  c.  31 ;  by 
jf  31  of  which, "  if  any  person  shall  mali- 
d<iady,  either  by  force  or  fraud,  lead 
or  tiftke  Away,  or  decoy  or  entice  away, 
or  detain,'  any  child  under  the  age  of 
ten  years,  with  intent  to  deprive  the 
pirent  or  parents,  or  any  other  person 
h&tlki|^Vhe  lawful  care  or'charge  of  such 
chnoyof  the  possession  of  such  child, 
cif  Wiih  intent  to  steal  any  article  upon 
orlLboQt  the  person  of  such  child,  to 
wiiott^fer  such  article  may  belong ; 
or  If  aBy  person  shall,  with  any  such  in- 
ttpot  as  aforesaid,  receive  or  harbour  any 
sdcfa  child,  knowing  the  same  to  have 
been,  by  force  or  fraud,  led,  taken, 
decoyed,  enticed  away,  or  detained  as 
herein  before  mentioned:  every  such 
offender,  and  every  person  counselling, 
aiding  or  abetting,  such  offender,  shall 
be  guilty  of  felony  ;  and  being  con- 
VOL.  IV. 


victed  thereof,  shall  be  liable  to  be 
transported  for  the  term  of  seven  years, 
or  to  be  -imprisoned,  with  or  without 
hard  labour,  for  any  term  not  exceed* 
ing  two  years,  and  if  a  male,  to  be  once, 
twice,  or  thrice,  publicly  or  privately 
whipped,  (if  the  court  shall  so  think 
fit,)  in  addition  to  such  imprisonment. 
Provided  always  that  no  person  who 
shall  have  claimed  to  be  the  father  of 
an  illegitimate  child,  or  to  have  any 
right  to  the  possession  of  such  child, 
shall  be  liable  to  be  prosecuted  by 
virtue  hereof,  on  account  of  his  getting 
possession  of  such  child,  or  taking  such 
child  out  of  the  possession  of  the  mo- 
ther, or  any  other  person  having  the 
lawful  charge  thereof." 

(27)  By  9  Geo.  IV.  c.  31,  §  30,  if 
any  master  of  a  merchant  vessel  shall, 
during  his  being  abroad,  force  any  nfD 
on  shore,  or  wilfullj^  leave  him  behind 
in  any  of  his  Miyes^'s  colonies  or  else- 
where, or  shall  refiue  to  bring  home 
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with  him  again  all  such  of  the  men 
whom  he  carried  out  with  him,  as  are 
in  a  condition  to  return  when  he  shall 
be  ready  to  proceed  on  his  homeward- 
bound  voyage,  every  such  master  shall 
be  guilty  of  a  misdemeanor,  and  being 
lawfully  convicted  thereof,  shall  be  im- 
prisoned for  such  term  as  the  court  shall 
award ;  and  all  such  ofi^nces  may  be 
prosecuted  by  indictment  or  by  informa- 
tion, at  the  suit  of  his  Mijesty's  at- 
torney general,  in  the  court  of  Ring's 
Bench,  and  may  be  alleged  in  the  in- 


dictment or  information  to  have  been 
committed  at  Westminster,  in  the 
county  of  Middlesex  :  and  the  said 
court  is  hereby  authorixed  to  issue  one 
or  more  commissions,  if  necessary,  foi^ 
the  examination  of  witnesses  abroad ; 
and  the  depositions  taken  under  tl^o 
same,  shall  be  received  in  evidence  on 
the  trial  of  every  such  indictment  oi 
information.  So  much  of  the  11  &  }2 
W.  III.  c.  7,  and  of  the  58  G.  II  f. 
c.  38,  as  related  to  this  subject,  is  re- 
pealed by  the  9  G.  IV.  c.  81. 
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CHAPTER  XVI. 


OF  OFFENCES  AGAINST  THE  HABITATIONS 

Of  INDIVIDUALS. 

The  only  two  offences,  that  more  immediately  affect  the  h(M^  Sf'kSti^I* 
tations  of  individuals  or  private  subjects,  are  those  of  arson  of  indiTidoais 
and  burglary. 


I.  Arson,  ab  ardendo,  is  the  malicious  and  wilful  buminff  '*  Anon,  a 
of  the  house  or  outhouse  of  another  man.  This  is  an  offence  o^  inciodinir 
of  very  great  malignity,  and  much  more  pernicious  to  the 
public  than  simple  theft:  because,  first,  it  is  an  offence 
against  that  right  of  habitation,  which  is  acquired  by  the  law 
of  nature  as  well  as  by  the  laws  of  society ;  next,  because 
of  the  terror  and  confusion  that  necessarily  attend  it ;  and, 
lastly,  because  in  simple  theft  the  thing  stolen  only  changes 
its  master,  but  still  remains  in  esse  for  the  benefit  of  the 
public ;  whereas,  by  burning,  the  very  substance  is  absolutely 
destroyed.  It  is  also  frequently  more  destructive  than  murder 
itself,  of  which  too  it  is  often  the  cause :  since  murder,  atro- 
cious as  it  is,  seldom  extends  beyond  the  felonious  act  de- 
signed ;  whereas,  fire  too  frequently  involves  in  the  common 
calamity  persons  unknown  to  the  incendiary,  and  not  in- 
tended to  be  hurt  by  him,  and  friends  as  well  as  enemies. 
For  which  reason  the  civil  law  (a)  punishes  with  death  such 
as  maliciously  set  fire  to  houses  in  towns,  and  contiguous  to 
others ;  but  is  more  mercifiil  to  such  as  only  fire  a  cottage,  or 
house,  standing  by  itself. 

Our  English  law  also  distinguishes  with   much  accuracy      [*S21] 
upon  this  crime.     And  therefore  we  will  inquire,  first,  what  SS^SSJL*^ 
is  such  a  house  as  may  be  the  subject  of  this  offence:  next,  ****"** 
wherein  the  offence  itself  consists,  or  what  amounts  to  a 
burning   of  such   house;    and  lastly,    how   the   offence   i» 
punished. 

1.  Not  only  the  bare  dwelling-house,  but  all  outhouses  ^y^^^jjjr* 
that  are  parcel  thereof,  though  not  contiguous  thereto,  nor  nori 
under  the  same  roof,  as  bams  and  stables,  may  be  the  subject 

in)  Ff.  48,  19,  28,  §12. 
Y  2 
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of  arson  (b).  And  this  by  the  common  law  :  which  also  ac- 
counted it  felony  to  burn  a  single  barn  in  the  field,  if  filled 
with  hay  or  com,  though  not  parcel  of  the  dwelling-house  (c). 
The  burning  of  a  stack  of  corn  was  anciently  likewise  ac- 
counted arson  {d)  (l).  And  indeed  all  the  niceties  and  dis- 
tinctions which  we  meet  with  in  our  books,  concerning  what 
shall,  or  shall  not,  amount  to  arson,  seem  now  to  be  taken 
away  by  a  variety  of  statutes ;  which  will  be  mentioned  in 
the  next  chapter,  and  have  made  the  punishment  of  wilful 
burning  equally  extensive  as  the  mischief.  The  offence  of 
arson,  strictly  so  called,  may  be  committed  by  wilfully  set- 
ting fire  to  one's  own  house,  provided  one's  neighbour's  house 
is  thereby  also  burnt ;  but,  if  no  mischief  is  done  but  to  one's 
own,  it  does  not  amount  to  felony,  though  the  fire  was 
kindled  with  intent  to  burn  another's  (e).  For  by  the  com- 
mon law  no  intention  to  commit  a  felony  amounts  to  the  same 
crime ;  though  it  does,  in  some  cases,  by  particular  statutes. 
However  such  wilful  firing  one's  own  house,  in  a  toum,  is  a 
high  misdemesnor,  an4  punishable  by  fine,  imprisonment, 
pillory,  and  perpetual  sureties  for  the  good  behaviour  (/)• 
And  if  a  landlord  or  reversioner  sets  fire  to  his  own  house, 
of  which  another  is  in  possession  under  a  lease  from  himself 
or  from  those  whose  estate  he  hath,  it  shall  be  accounted 
arson ;  for,  during  the  lease,  the  house  is  the  property  of  the 
tenant  (g)  (2) 


(6)  1  Hal.  P.  C,  567. 

(e)  3  Inst,  69. 

(d)  1  Hawk.  P.  C.  105. 

(«)  Cro.  Car.  877;  1  Jon.  351. 


(/)  1  Hal.   P.  C.  568;  I   Hawk. 
P.  C.  106. 
(g)  Post.  115. 


(1)  This  is  declared  to  be  arson  by 
7  &  8  Geo.  IV.  o.  30,  §  17,  and  is  made 
a  capital  offence ;  and  the  setting  fire 
to  any  crops  of  com,  grain^  or  pulse, 
whether  standing  or  cat  down,  or  to 
any  woods  or  heaths,  is  made  felony, 
ponishable  with  transportation  for 
seven  years,  or  imprisonment  not  ex- 
ceeding two  years,  with  whij^ing  to 
male  offenders  in  addition.  See  this  sec- 
tion fully  set  forth,  post,  245,  in  notis. 

(2)  But  these  distinctions  are  now 
annihilated  by  7  &  8  Geo.  IV.  c.  30, 
§  2,  which  enacts,  that  if  any  person 


shall  unlawfully  and  maliciously  set  fire 
to  any  church  or  chapel,  or  to  any  chapel 
for  the  religious  worship  of  persons  dis- 
senting from  the  united  church  of  Eng- 
land and  Ireland,  duly  registered  or  re- 
corded ;  or  shall  unlawfully  and  malici- 
ously set  fire  to  any  house,  stable,  coach- 
house, outhouse,  warehouse,  office,  shop, 
mill,  malthouse,  hop-oast,  bam  or  grana- 
ry, or  to  any  building  or  erection  used  in 
carrying  on  any  trade  or  manufacture, 
or  any  branch  thereof,  whether  the  samef 
or  any  of  them  respectiveltf,  shall  then 
he  in  the  poueuion  of  the  offender,  or  in 
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2.  As  to  what  shall  be  said  to  be  a  burning,  so  as  to  if  miOicious, 

.   ^  1  •  -1.1  It     felony  i  ifnc 

amount  to  arson,  a  bare  intent,  or  attempt  to  do  it,  by  actually  ugent,  amis 
setting  fire  to  a  house,  unless  it  absolutely  burns,  does  not 
fidl  within  the  description  of  incendit  et  combussit  (3) ;  which 
were  words  necessary,  in  the  days  of  law-latin,  to  all  indict- 
ments of  this  sort.  But  the  burning  and  consuming  of  any 
part  is  sufficient;  though  the  fire  be  afterwards  extin- 
guished (A).  Also  it  must  be  a  malicious  burning ;  otherwise 
it  is  only  a  trespass;  and  therefore  no  negligence  or  mis- 
chance amounts  to  it.  For  which  reason,  though  an  unqua- 
lified person,  by  shooting  with  a  gun,  happens  to  set  fire  to 
the  thatch  of  a  house,  this  Sir  Matthew  Hale  determines  not 
to  be  felony,  contrary  to*  the  opinion  of  former  writers  (»). 


(*)  1  Hawk.  P.  C.  106. 


(i)  1  Hal.  P.  C.  560. 


the  poueuion  of  anu  other  person,  with 
intent  thereby  to  injure  or  defraud  any 
person,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted 
thereof^  shall  suffer  death  as  a  felon. 
The  provision  with  respect  to  churches 
and  chapels  appears  'to  be  new.  The 
present  Act  differs  also  from  the  re- 
pealed Act  of  d2  Geo.  III.  c.  180,  in 
using  the  words  "  set  fire  to  **  alone, 
instead  of  the  words  "  bum  or  set  fire 
to  ;**  but,  from  analogy  to  Taylor**  case, 
2  East,  P.  C.  c.  21,  §  4,  it  would  seem 
to  be  still  necessary  to  prove  an  actual 
burning,  to  bring  a  party  within  the 
statute.  A  schooUroom  separated  from 
the  dwelling-house  by  a  passage  about 
a  yard  wide,  the  roof  of  which  was 
partly  overhung  by  that  of  the  dwel- 
ling-house, the  two  buildings,  with 
others,  and  the  court  which  enclosed 
them,  being  rented  by  the  same  person, 
was  held  to  be  an  "  outhouse,"  within 
the  9  Geo.  I.e.  22;  Winter't  case,  R. 
&  R.  C.  C.  2d5.  A  prison,  or  common 
gaol,  has  been  held  to  be  a  *'  house,** 
within  the  same  statute ;  Vei  v.  Dimo- 
f<un,  2  W.  Bla.  682.  If  an  indictment 
for  arson  describes  the  premises  as  in 
the  possession  of  A .,  proof  that  they 
were  in  the  possession  of  the  tenants 
of  A.  will  support  it ;   Ret  v.  Ball,  R. 


&  M.  C.  C.  80.  Where  a  pauper 
set  fire  to  a  house  in  which  he  was  pat 
to  live  by  the  overseers,  and  the  trus- 
tees, in  whom  the  legal  ownership  was 
vested,  were  not  known,  it  was  held 
that  it  might  be  described  as  the  house 
of  the  overseers,  or  of  persons  unknown ; 
nex  V.  Hickman,  2  East,  P.  C.  1034. 
An  indictment  for  arson,  whether  at 
common  law  or  under  the  statute,  must 
describe  the  parish  in  which  the  oflfence 
is  stated  to  have  been  comnutted,  ac- 
cording to  the  fact. 

(3)  But  the  fact  of  burning  is,  in 
the  absence  of  other  circumstances, 
strong  presumptive  evidence  of  a  felo- 
nious intent,  for  a  man  must  necessarily 
be  deemed  to  have  intended  the  mis- 
chief which  is  the  consequence  of  this 
act;  liexN,  Farrington,  R.  &  R.  C.C. 
207.  So,  if  a  man,  maliciously  intend- 
ing to  bum  the  house  of  A.,  acciden- 
tally bums  the  house  of  B.,  he  may  be 
indicted  for  maliciously  burmng  the 
house  of  B.  ;  1  Hawk.  P.  C.  c  18^  $ 
18.  An  indictment  for  arson  with  intent 
to  defraud  an  insurance  company  cannot 
be  sustained,  if  the  policy  produced  is 
inadmissible  for  want  of  a  stamp ;  Rex 
V.  Gilson,  R.  &  R.  C.  C.  136;  Sec 
Stark,  C.  P.  439. 
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pnnJRbable  wtth 
de«th  from  Uie 
MTliett  ages : 


[•223] 


II.  Burglarf. 


But  by  Statute  6  Ann.  c.  31 ,  any  servant,  negligently  setting 
fire  to  a  house  or  outhouses,  shall  forfeit  100^  or  be  sent  to 
the  house  of  correction  for  eighteen  months ;  in  the  same 
manner  as  the  Roman  law  directed,  ^'  eo8,  qui  negUgenter 
ignes  apud  $e  habuerint^  fmtibus  velflagiUu  ccedt*  (k)  (4). 

3.  The  punishment  of  arson  was  death  by  our  ancient 
Saxon  laws  (l).  And,  in  the  reign  of  Edward  the  first,  this 
sentence  was  executed  by  a  kind  of  lex  talionis ;  for  the  in- 
cendaries  were  burnt  to  death  {m) ;  as  they  were  also  by  the 
Gothic  constitutions  (n).  The  statute  8  Hen.  VI.  c.  6,  made 
the  wilful  burning  of  houses,  under  some  special  circum- 
stances therein  mentioned,  amount  to  the  crime  of  high 
treason.  But  it  was  again  reduc^  to  felony  by  the  general 
acts  of  Edward  VI.  and  queen  Mary :  and  now  the  punish- 
ment of  all  capital  felonies  is  uniform,  namely,  by  hanging. 
The  ofifence  of  arson  was  denied  the  benefit  of  clergy  by  sta- 
tute ^1  Hen.  VIII.  c.  1,  but  that  statute  was  repealed  by 
1  Edw.  VI.  c.  12,  and  arson  was  afterwards  held  to  be  ousted 
of  clergy,  with  respect  to  the  principal  offender,  only  by  in- 
ference and  deduction  from  the  statute  of  4  and  5  P.  and  M. 
c.  4,  *which  expressly  denied  it  to  the  accessary  before  the 
fact  (o) ;  though  now  it  is  expressly  denied  to  the  principal  in 
all  cases  within  the  statute  9  Geo.  L  c.  22. 

II.  Burglary,  or  nocturnal  housebreaking,  burgi  latroci- 
nium,  which  by  our  ancient  law  was  called  hamesecken,  as  it 
is  in  Scotland  to  this  day,  has  always  been  looked  upon  as  a 
very  heinous  offence;  not  only  because  of  the  abundant 
terror  that  it  naturally  carries  with  it,  but  also  as  it  is  a 
forcible  invasion  and  disturbance  of  that  right  of  habitation, 
which  every  individual  might  acquire  even  in  a  state  of 
nature ;  an  invasion,  which  in  such  a  state  would  be  sure  to 
be  punished  with  death,  unless  the  assailant  were  the  stronger. 
But  in  civil  society,  the  laws  also  come  in  to  the  assistance  of 
the  weaker  party :  and,  besides  that  they  leave  him  this  na- 


(fc)  Pf.  1, 15,  4. 
(I)  LL.  InsB.  c.  7. 
(m)  Britt.  c.  9. 


(n)  Stiernh.  dejure  Goth.  1.  3, c.  6. 
(o)  11  Rep.  as ;  2  Hal.  P.  C.  346, 
347;  Foster,  336. 


(4)  *'  Those  who  negligently  keep  inflicted  by  6  Ann.  c.  31,  was  again 
fires  about  them,  shall  be  beaten  with  inflicted  by  14  Geo.  III.  c.  78,  §  84; 
clubs    or    whips. "      The  punishment      which  appears  to  be  unrepealed. 
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tural  right  of  killing  the  aggressor,  if  he  can,  as  was  shewn 
in  a  former  chapter  (p),  they  also  protect  and  avenge  him,  in 
case  the  might  of  the  assailant  is  too  powerful  (5).     And  the 

(p)  See  page  180. 


(5)  As  the  statute  law  relating  to 
burglary  and  housebreaking  has  re- 
cently undergone  considerable  altera- 
tions, it  is  deemed  advisable  to  set  out 
all  the  enactments  in  the  first  instance ; 
their  bearings  upon  the  text  will  be  ex- 
plained in  the  progress  of  the  chapter. 

The  7  &  8  Geo.  IV.  c.  29,  §  10, 
enacts,  That  if  any  person  shall  break 
and  enter  any  church  or  chapel,  and 
steal  therein  any  chattel,  or,  having 
stolen  any  chattel  in  any  church  or 
chapel,  shall  break  out  of  the  same, 
every  such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon. 
And  see  post  240,  note  (42). 

Sect.  1 1  enacts,  That  every  person 
convicted  of  burglary  shall  suffer  death 
as  a  felon ;  and  declares,  that  if  any 
person  shall  enter  the  dwelling-house 
of  another  with  intent  to  commit  felony, 
or  being  in  such  dwelling-house  shall 
commit  any  felony,  and  shall  in  either 
case  break  out  of  the  said  dwellmg- 
house,  in  the  night  time,  such  person 
shall  be  deemed  guilty  of  burglary. 

Sect.  12  enacts,  That  if  any  person 
shall  break  and  enter  any  dwelling- 
house,  and  steal  therein  any  chattel, 
money,  or  valuable  security  to  any 
value  whatever;  or  shall  steal  any 
such  property  to  any  value  whatever 
in  any  dwelling-house,  any  person 
therein  being  put  in  fear ;  or  shall 
steal  in  any  dwelling-house  any  chattel, 
money,  or  valuable  security,  to  the 
value  in  the  whole  of  5/.  or  more; 
every  such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon. 

It  must  be  observed  with  reference  to 
this  sect.,  (12)  That  by  2  &  3  W.  IV. 
c.  62,  reciting,  that  by  7  &  8  Geo.  IV. 
c.  29,  and  by  9  Geo.  IV.  c.  55,  it  is 
enacted,  That  if  any  person  shall  steal 
in    any  dwelling-houxe   any    chattel. 


money,  or  valuable  security,  to  the 
value  in  the  whole  of  five  pounds  or 
more,  every  such  offender,  being  con- 
victed thereof,  shall  suffer  death  as  a 
felon ;  it  is  enacted,  that  so  much  of 
each  of  the  said  acts  as  inflicts  the 
punishment  of  death  upon  persons  con- 
victed of  the  felony  before  specified 
shall  be  repealed,  and  that  in  futurv 
every  person  convicted  of  such  felony, 
or  of  counselling,  aiding,  or  abetting 
the  commission  thereof,  shall  be  trans- 
ported beyond  the  seas  for  life.  And 
also,  that  by  8  &  4  W.  IV.  c.  44,  re- 
citing, that  by  7  &  8  Geo.  IV.  c.  29, 
it  is  enacted,  that  if  any  person  shall 
break  and  enter  any  dwelling-house, 
and  steal  therein  any  chattel,  money, 
or  valuable  security  to  any  value  what- 
ever, every  such  offender,  being  con- 
victed thereof,  shall  suffer  death  as  a 
felon,  and  that  principals  in  the  second 
degree,  and  accessaries  before  the  fact 
are  punishable  in  the  same  manner ;  it 
is  enacted,  that  so  much  of  the  said  act 
as  inflicts  the  punishment  of  death 
upon  persons  convicted  of  the  felony 
before  specified,  shall  be  repealed.  It 
will  be  seen,  therefore,  that  the  first 
and  third  offences  mentioned  in  sect. 
12.  of  the  7  &  8  Geo.  IV.  c.  29,  have 
now  ceased  to  be  capital,  while  the 
intermediate  offence  of  stealing  in  a 
dwelling-house,  some  person  therein 
being  put  in  fear,  still  continues  capital. 
Sect  la,  of  7  &  8  Geo.  IV.  c.  29, 
provides  and  enacts,  that  no  building, 
although  within  the  same  curtilage 
with  the  dwelling-house,  and  occupied 
therewith,  shall  be  deemed  to  be  part 
of  such  dwelling-house  for  the  pur- 
poses  of  burglary,  or  for  any  of  the 
purposes  aforesaid,  unless  there  shall 
be  a  communication  between  such 
building   and   dwelling-house,    cither 
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must  be  in  the 
nigrht ; 


law  of  England  has  so  particular  and  tender  a  regard  to  the 
immunity  of  a  man's  house,  that  it  styles  it  his  castle,  and 
will  never  suffer  it  to  be  violated  with  impunity :  agreeing 
herein  with  the  sentiments  of  ancient  Rome,  as  expressed  in 
the  words  of  Tully  (q) ;  "  quid  enim  sanctiusy  quid  omni  re- 
Ugione  muniiius,  quam  domus  uniuscujusque  civium  (6)  ?*' 
For  this  reason  no  outward  doors  can  in  general  be  broken 
open  to  execute  any  civil  process ;  though,  in  criminal  causes, 
the  public  safety  supersedes  the  private.  Hence  also  in  part 
arises  the  animadversion  of  the  law  upon  eavesdroppers,  nui- 
sancers, and  incendiaries :  and  to  this  principle  it  must  be 
assigned,  that  a  man  may  assemble  people  together  lawfully, 
at  least  if  they  do  not  exceed  eleven,  without  danger  of 
raising  a  riot,  rout,  or  unlawful  assembly,  in  order  to  protect 
and  defend  his  house ;  which  he  is  not  permitted  to  do  in  any 
other  case  (r). 

The  definition  of  a  burglar,  as  given  us  by  Sir  Edward 
Coke  («),  is,  ''  he  that  by  night  breaketh  and  entereth  into  a 
mansion-house,  with  intent  to  commit  a  felony.'*  In  this  defi- 
nition there  are  four  things  to  be  considered ;  the  time,  the 
place,  the  manner,  and  the  intent. 

1.  The  time  must  be  by  night,  and  not  by  day;  for  in  the 
day  time  there  is  no  burglary.     We  have  seen  (t),  in  the  case 


(9)  Pro  domo,  41. 
(r)  1  Hal.  P.  C.  547. 


(0  3  lust  63. 

(0  Seepage  180,  181 


immediate,  or  by  means  of  a  covered 
and  enclosed  passage  leading  from  the 
one  to  the  other. 

Sect  14  enacts,  that  if  any  person 
shall  break  and  enter  any  building  and 
steal  therein  any  chattel,  money,  or 
▼aloable  security,  such  building  being 
within  the  curtilage  of  a  dwelling- 
house,  and  occupied  therewith,  but  not 
being  part  thereof^  according  to  the 
provision  herein  before  mentioned, 
every  such  offender,  being  convicted 
thereof,  either  upon  an  indictment  for 
the  same  offence,  or  upon  an  indict- 
ment for  burglary,  housebreaking,  or 
stealing  to  the  value  of  51.  in  a  dwel- 
ling-house, containing  a  separate  count 
for  such  offence,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  trans- 


ported for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years ; 
and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped 
(if  the  court  shall  so  think  fit)  in  addi- 
tion to  such  imprisonment. 

And  sect  15  enacts,  that  if  any  per- 
son shall  break  and  enter  any  shop, 
warehouse,  or  counting-house,  and 
steal  therein  any  chattel,  money,  or 
valuable  security,  every  such  offender, 
being  convicted  thereof,  shall  be  liable 
to  any  of  the  punishments  which  the 
court  may  award,  as  herein-before  last 
mentioned. 

(6;  For  what  is  there  more  sacred, 
or  more  protected  by  every  religious 
feeling,  than  a  man's  private  dwelling  ? 
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of  justifiable  homicide,  how  much  more  heinous  all  laws 
made  an  attack  by  night,  rather  than  by  day ;  allowing  the 
party  attacked  by  night  to  kill  the  assailant  with  impunity. 
As  to  what  is  reckoned  night,  and  what  day,  for  this  purpose: 
anciently  the  day  was  accounted  to  begin  only  at  sunrising, 
and  to  end  immediately  upon  sunset ;  but  the  better  opinion 
seems  to  be,  that  if  there  be  daylight  or  crepuxculum  enough, 
begun  or  left,  to  discern  a  man's  face  withal,  it  is  no  bur- 
glary (tf).  But  this  does  not  extend  to  moonlight ;  for  then 
many  midnight  burglaries  would  go  unpunished:  and|  be- 
sides, the  malignity  of  the  offence  does  not  so  properly  arise 
firom  its  being  done  in  the  dark,  as  at  the  dead  of  night; 
when  all  the  creation,  except  beasts  of  prey,  are  at  rest ;  when 
sleep  has  disarmed  the  owner,  and  rendered  his  castle  de- 
fenceless (7). 

As  to  the  place.     It  must  be,  according  to  Sir  Edward  mwt  be  in  a 
Coke's  definition,  in  a  mansionAion^^  and  therefore  to  ac-orMmeboiidinc 
count  for  the  reason  why  breaking  open  a  church  is  burglaryi  dweuinc-houflei 
as  it  undoubtedly  is,  he  quaintly  observes  that  it  is  domus  man- 
sionaUs  Dei  (v).     But  it  does  not  seem  absolutely  necessary, 
that  it  should  in  all  cases  be  a  mansion-house ;  for  it  may 
also  be  committed  by  breaking  the  gates  or  walls  of  a  town  in 
the  night  (w) ;  though  that  perhaps  Sir  Edward  Coke  would 
have  called  the  mansion-house  of  the  garrison  or  corporation. 
Spelman  defines  burglary  to  be,  *'  nocturna  diruptio  alicujus 
*habilaculi,  vel  ecclesuie^  etiam  murorum  portarumve  burgi,      [^225] 
adfeloniam  perpetrandam  (8)."    And  therefore  we  may  safely 
conclude,  that  the  requisite  of  its  being  domus  marmonalis  is 
only  in  the  burglary  of  a  private  house :  wliich  is  the  most 


(ii)  3  Inst.  63;    I  Hal.  P.  C.  350; 
1  Hawk.  P.  C.  101. 
(v)  3  Inst  64. 


(w)  Spelm.    Gloss,    t.    Burglary; 
1  Hawk.  P.  C.  103. 


(7)  These  obsenrations  arc  still  ap- 
plicable. The  first  branch  of  §  11  of 
the  new  statute,  merely  provides  the 
punishment  of  death  for  burglary  at 
common  law,  which  was,  and  still  is, 
the  breaking  and  entering  a  house  in 
the  night  time,  with  intent  to  steal ; 
the  second  is  in  effect  a  consolidation 
of  the  provisions  in  the  IB  Elix.  c.  7, 
and  the  12  Ann.  st.  1,  c.  7,  §  3,  on 


the  same  subject ;  and  therefore,  in  an 
indictment  for  burglary,  the  breaking, 
the  entry,  the  ownership  of  the  house, 
the  severance  of  occupation,  and  the 
time  of  night,  remain  still  liable  to  the 
same  questions  as  before. 

(8)  The  breaking  in  the  night  time 
of  a  man's  dwelling,  or  of  a  church,  or 
even  of  the  wall,  or  gate  of  a  town, 
with  intent  to  commit  fekmy. 


i 
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frequent,  and  in  which  it  is  indispensably  necessary  to  form 
its  guilty  that  it  must  be  in  a  mansion  or  dwelling-house. 
For  no  distant  barn,  warehouse,  or  the  like,  are  under  the 
same  privileges,  nor  looked  upon  as  a  man's  castle  of  defence: 
nor  is  a  bresJcing  open  of  houses  wherein  no  man  resides,  and 
which  therefore  for  the  time  being  are  not  mansion-houses, 
attended  with  the  same  circumstances  of  midnight  terror.  A 
house,  however,  wherein  a  man  sometimes  resides,  and  which 
the  owner  hath  only  left  for  a  short  season,  animo  revertendi^ 
is  the  object  of  burglary ;  though  no  one  be  in  it,  at  the  time 
of  the  fact  committed  (x).  And  if  the  barn,  stable,  or  ware- 
house, be  parcel  of  the  mansion-house  and  within  the  same 
common  fence  (y),  though  not  under  the  same  roof  or  conti- 
guous, a  burglary  may  be  committed  therein :  for  the  capital 
house  protects  and  privileges  all  its  branches  and  appurte- 
nants, if  within  the  curtilage  or  home-stall  (z).  A  chamber 
in  a  college  or  an  inn  of  court,  where  each  inhabitant  hath  a 
distinct  property,  is,  to  all  other  purposes  as  well  as  this,  the 
mansion-house  of  the  owner  (a).  So  also  is  a  room  or  lodging, 
in  any  private  house,  the  mansion  for  the  time  being  of  the 
lodger ;  if  the  owner  doth  not  himself  dwell  in  the  house,  or 
if  he  and  the  lodger  enter  by  different  outward  doors.  But, 
if  the  owner  himself  lies  in  the  house,  and  hath  but  one  out- 
ward door  at  which  he  and  his  lodgers  enter,  such  lodgers 
seem  only  to  be  inmates,  and  all  their  apartments  to  be  parcel 
of  the  one  dwelling-house  of  the  owner  (b).  Thus  too  the 
house  of  a  corporation,  inhabited  in  separate  apartments 
by  the  officers  of  the  body  corporate,  is  the  mansion-house  of 
the  corporation,  and  not  of  the  respective  officers  (c).  But  if 
I  hire  a  shop,  parcel  of  another  man*s  house,  and  work  or 
trade  in  it,  but  never  lie  there ;  it  is  no  dwelling-house,  nor 
[•226]  can  burglary  be  committed  therein :  for  by  the  *lease  it  is 
severed  from  the  rest  of  the  house,  and  therefore  is  not  the 
dwelling-house  of  him  who  occupies  the  other  part;  neither 
can  I  be  said  to  dwell  therein,  when  I  never  lie  there  (d)* 
Neither  can  burglary  be  committed  in  a  tent  or  booth  erected 
in  a  market  or  fair;  though  the  owner  may  lodge  therein  (e); 

(i)  1  Hal.  P.  C.  556;  Post.  77.  (a)  1  Hal.  P.  C.  556. 

(y)  K,Y.  Garland,  P.  16  Geo.  HI.  (b)  Kel.  84;  1  Hal.  P.  C.  556. 

by  all  the  judges.  (c)  Foster.  38,  39. 

(«)  1   Hal.   P.   C.  558;    I    Hawk.  (d)  1  Hal.  P.  C.  558. 

P.  C   104.  (O  1  Hawk.  P.  C.  104 
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for  the  law  regards  thus  highly  nothing  but  permanent  edi- 
fices ;  a  house,  or  church,  the  wall  or  gate  of  a  town ;  and 
though  it  may  be  the  choice  of  the  owner  to  lodge  in  so 
firagile  a  tenement,  yet  his  lodging  there  no  more  makes  it 
burglary  to  break  it  open,  than  it  would  be  to  uncover  a 
tilted  waggon  in  the  same  circumstances  (9). 
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(9)  The  new  statute  does  not  con- 
tain Uie  word  mamioiif  which  was  for- 
merly held  to  comprehend  out-houses, 
if  parcel  of  the  dwelling-house;  the 
ooBsequence  of  which,  and  of  the  new 
prorisions  in  §§  13  &  14,  is,  that  no 
building,  except  a  dwelling-house,  or 
a  building  immediately  connected 
therewith,  can  now  be  the  subject  of 
burglary,  either  at  common  law,  or 
under  the  new  statute.  Where  the 
owner  has  never  by  himself,  or  by  any 
of  his  family,  slept  in  the  house,  it  is 
not  his  dwelling-house,  so  as  to  be  the 
snliject  of  burglary;  Rei  v.  Martin, 
R  &  R.  C.  C.  108.  And  see  Ltfon*s 
ease.  Leach,  169;  Thompson's  case,  id. 
893.  Where  a  servant  has  part  of  a 
house  for  his  own  occupation,  and  the 
rest  is  reserved  by  the  proprietor  for 
other  purposes,  the  part  reserved  can- 
not be  deemed  part  of  the  servant's 
dwelling-house;  and  it  will  be  the 
same  if  any  other  person  has  part  of 
the  house,  and  the  rest  is  reserved; 
Rex  V.  WiUoft,  R,  &  R.  C.  C.  115. 
Where  a  servant  stipulates  upon  hire 
for  the  use  of  certain  rooms  in  his  mas- 
ter's premises  for  himself  and  family, 
the  premises  may  be  described  as  the 
master's  dwelling-house,  although  the 
servant  is  the  only  person  who' inhabits 
them;  for  he  shall  be  considered  as 
living  there  as  servant,  not  as  holding 
as  tenant;  Uex  v.  Stock,  id.  185. 
Where  a  shop  was  rented  with  some 
of  the  apartments  of  a  house,  it  was 
held  that  the  shop  was  still  part  of  the 
dwelling-house,  and  that  burglary 
might  be  committed  in  it,  as  the  house 
of  the  landlord.  Gibson*s  case.  Leach, 
287.  Where  it  must  be  laid  in  the 
indictment  to  be  the  dwelling-house  of 


the  landlord,  if  he  break  open  the 
i^Murtments  of  his  lodgers,  and  steal 
their  goods,  it  is  not  burglary,  for  a 
man  cannot  be  guilty  of  burglary  in  his 
own  house;  Kel.  84.  A  father  let  a 
shop,  passage,  and  cellar,  part  of  his 
house,  to  his  son.  The  son  did  not 
sleep  there,  and  there  was  a  distinct 
entrance  into  his  part ;  but  his  passage 
led  to  the  father's  cellars,  and  they 
were  open  to  the  father's  part  of  the 
house.  The  shop  was  broken  into. 
The  judges  thought  that  by  reason  of 
the  internal  communication,  the  son's 
part  continued  part  of  the  father's 
house,  and  held  a  conviction  for  the 
burglary  of  the  father's  house  right ; 
Rex  V.  Sifton,  R.  &  R.  C.  C.  202.  If 
a  house  is  let  to  A.,  and  a  warehouse 
under  the  same  roof,  and  with  an  in- 
ternal communication  to  the  house,  to 
A.  and  B.  ;  the  warehouse,  in  an  in- 
dictment for  burglary,  cannot  be  de- 
scribed as  the  dwelling-house  of  A.  ; 
Rex  V.  Jenkins,  id.  244.  A  building 
separated  from  the  dwelling-house  by 
a  public  road,  however  narrow,  is  not 
parcel  of  the  dwelling-house ;  but  if  it 
is  made  a  sleeping  place  for  any  of  the 
servants  of  the  dwelling-house,  it  may 
be  deemed  a  distinct  dwelling-house, 
for  the  purposes  of  burglary ;  Rex  v. 
Westwood,  id.  495.  If  the  owner  of 
a  cottage  permits  one  of  his  workmen 
with  his  family  to  live  there  free  of 
rent  and  taxes,  and  he  lives  there, 
principally,  if  not  wholly,  for  his  own 
benefit,  it  may  be  described  as  the 
workman's  dwelling-house;  Rex  v. 
Johling,  id.  525 ;  and  see  Rex  v.  Mar- 
get  ts,  2  Leach,  930.  Wlierc  a  ware- 
houseman, with  his  family,  lived  in  a 
house  of  his  master's,  for  which,  and 
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there  ma«t  be 
breaking:  and 
an  entry; 


3.  As  to  the  manner  of  committing  burglary :  there  must 
be  both  a  breaking  and  an  entry  to  complete  it.  But  they 
need  not  be  both  done  at  once :  for,  if  a  hole  be  broken  one 
nighty  and  the  same  breakers  enter  the  next  night  through 
the  same^  they  are  burglars  (/).  There  must  in  general  be 
an  actual  breaking;  not  a  mere  legal  clausum  fregity  by 
leaping  over  invisible  ideal  boundaries^  which  may  constitute 
a  civil  trespass,  but  a  substantial  and  forcible  irruption.  As 
at  least  by  breaking,  or  taking  out  the  glass  of,  or  otherwise 
opening,  a  window :  picking  a  lock,  or  opening  it  with  a  key ; 
nay,  by  lifting  up  the  latch  of  a  door,  or  unloosing  any  other 
fastening  which  the  owner  has  provided.     But  if  a  person 

(/)  1  Hal.  P.  C.  551. 


for  coals,  he  paid  his  master  a  rent  of 
11/.  a  year,  the  master  taking  9/.  a 
year  less  than  he  could  have  got  from 
an  ordinary  tenant,  in  consideration  of 
the  security  thus  afforded  to  the  pre- 
mises, it  was  held  that  the  warehouse- 
man occupied  as  tenant  and  not  as 
servant,  and  that  an  indictment  for 
horglary,  lajring  the  house  to  be  the 
dwelling-house  of  the  master,  was  had; 
Rex  V.  Jarvii,  R.  &  M.  C.  C.  7 ;  and 
see  Rex  v.  Camfield,  S.  P.  id.  42.  If 
a  burglary  be  committed  in  the  house 
of  a  married  woman  living  apart  from 
her  husband,  it  must  be  described  as 
the  dwelling-house  of  the  husband; 
Rexr.  Farre,  Kel.  48;  Rex  v.  French, 
R  &  R.  C.  C.  491 ;  Rex  v.  Wilford, 
id.  517.  If  a  burglary  be  committed 
in  the  lodgings  or  chambers  of  ser- 
vants  of  a  corporation,  the  house  must 
be  described  as  the  dwelling-house  of 
the  corporation ;  Rex  v.  Picket,  2  East, 
P.  C.  501 ;  i?ejr  v.  Maynard,  id.  ibid. 
With  respect  to  the  new  provisions 
contained  in  §§  13  &  14  of  the  new 
statute,  it  would  seem  that  any  build- 
ing which  before  the  passing  of  this 
statute  would  have  been  the  subject  of 
burglary,  by  reason  of  its  being  within 
the  curtilage,  may  now  be  the  subject 
of  an  indictment  under  §  14.  For 
such  cases,  and  for  others  appearing 
to  illustrate  the  new  enactments;  see 
Rex  V.  Hancock,  R.  &  R.  C.  C.  170; 


Rex  V.  Bennett,  id.  289 ;  Rex  v.  Davit, 
id.  322 ;  Rex  v.  Chalking,  id.  334 ; 
Rev  V.  Lithgo,  id.  357 ;  Rex  v.  Clay' 
bum,  id.  360 ;  Rex  v.  Walien,  R.  &  M. 
C.  C.  13 ;  2  East,  P.  C.  492.  The 
main  question  in  such  cases  will  be, 
what  shall  be  considered  as  being  with- 
in the  curtilage,  which,  in  the  Termes 
de  la  Ley,  is  defined  to  be,  a  garden, 
yard,  field,  or  piece  of  void  ground, 
lying  near,  and  belonging  to,  the  mes> 
suage.  Such  garden,  &c.  must  be 
connected  with  the  messuage  by  one 
uninterrupted  fence  or  miclosure  of 
some  kind,  and  perhaps  such  fence 
may  more  properly  be  termed  the  cur- 
tilage, than  the  ground  lying  within 
it.  An  indictment  under  the  new 
section  must  aver  that  the  building 
was  within  the  curtilage  of  the  prose- 
cutor's dwelling-house,  and  that  it  was 
occupied  therewith  by  the  prosecutor : 
but  it  would  seem  that  it  need  not 
aver  that  the  building  was  one  in 
which  burglary  could  not  be  com- 
mitted ;  see  Hex  v.  Robinson,  R.  Sc  R. 
C.  C.  32) .  The  other  ckuses  of  this 
statute,  namely,  §  10,  as  to  sacrilege, 
or  burglary  and  stealing  in  a  church  or 
chi^l;  §  12,  as  to  house-breaking, 
and  stealing  in  a  house ;  and  §  15,  as 
to  robbery  in  a  shop;  will  be  more 
properly  the  subjects  of  consideration 
and  exposition  in  the  succeeding  chap- 
ter, 17,  to  which  the  reader  is  referred. 
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leaves  his  doors  or  windows  open,  it  is  his  own  folly  and  neg- 
ligence ;  and  if  a  man  enters  therein^  it  is  no  burglary :  yet, 
if  he  afterwards  unlocks  an  inner  or  chamber  door,  it  is  so  (g). 
But  to  come  down  a  chimney  is  held  a  burglarious  entry;  for 
that  is  as  much  closed  as  the  nature  of  things  will  permit  (A). 
So  also  to  knock  at  a  door,  and  upon  opening  it  to  rush  in, 
with  a  felonious  intent ;  or,  under  pretence  of  taking  lodgings, 
to  fall  upon  the  landlord  and  rob  him ;  or  to  procure  a  con- 
stable to  gain  admittance,  in  order  to  search  for  traitors,  and 
then  to  bind  the  constable  and  rob  the  house ;  all  these 
entries  have  been  adjudged  burglarious,  though  there  was 
*no  actual  breaking :  for  the  law  will  not  suffer  itself  to  be  [*227] 
trifled  with  by  such  evasions,  especially  under  the  cloak  of 
legal  process  (i).  And  so,  if  a  servant  opens  and  enters  his 
master's  chamber  door  with  a  felonious  design ;  or  if  any 
other  person  lodging  in  the  same  house,  or  in  a  public  inn, 
opens  and  enters  another's  door,  with  such  evil  intent ;  it  is 
burglary.  Nay,  if  the  servant  conspires  with  a  robber,  and 
lets  him  into  the  house  by  night,  this  is  burglary  in  both  (k) : 
for  tlie  servant  is  doing  an  unlawful  act,  and  the  opportunity 
afforded  him,  of  doing  it  with  greater  ease,  rather  aggravates 
than  extenuates  the  guilt.  As  for  the  entry,  any  the  least 
degree  of  it,  with  any  part  of  the  body,  or  with  an  instrument 
held  in  the  hand,  is  sufficient :  as  to  step  over  the  threshold, 
to  put  a  hand  or  a  hook  in  at  a  window  to  draw  out  goods, 
or  a  pistol  to  demand  one's  money,  are  all  of  them  burgla- 
rious entries  (I).  The  entry  may  be  before  the  breaking,  as 
well  as  after:  for  by  statute  12  Ann.  c.  7,  if  a  person  enters 
into  the  dwelling-house  of  another,  without  breaking  in, 
either  by  day  or  by  night,  with  intent  to  commit  felony,  or, 
being  in  such  house,  shall  commit  any  felony ;  and  shall  in 
the  night  break  out  of  the  same,  this  is  declared  to  be  bur- 
glary; there  having  before  been  different  opinions  con- 
cerning it :  Lord  Bacon  (m)  holding  the  affirmative,  and 
Sir  Matthew  Hale  (n)  the  negative.  But  it  is  universally 
agreed,  that  there  must  be  both  a  breaking,  either  in  fact  or 

(g)  1  Hal.  P.  C.  55a  1  Hawk,  P.  C.  lOa 
(A)  1   Hawk.   P.   C.   102;   1  Hal.  (/)  1  Hal.  P.  C.  555 ;  1  Hawk. P. C. 

P.  C.  552.  103;  Post.  lOa 
(i)  1  Hawk.  P.  C.  102.  (m)  Elem.  65. 

(fc)  Stra.  881 ;  1  Hal.  P.  C.  553;  (n)  1  Hal.  P.  C.  554. 
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by  implication,  and  also  an  entry,  in  order  to  complete  the 
burglary  (10). 


(10)  The  12  Anne,  c.  7,  together 
with  the  other  statutes  relating  to  the 
same  subject,  was  repealed  by  the  7  &  8 
Geo.  IV.  c.  27 ;  but  the  observations 
in  the  text  continue  equally  applicable 
under  the  new  law.  As  to  what  is  a 
sufficient  breaking :  Where  a  window 
opens  upon  hinges,  and  is  fastened 
by  a  wedge,  so  that  pushing  against  it 
will  open  it ;  forcing  it  open,  by  push- 
ing against  it,  is  sufficient  to  constitute 
a  breaking :  Rex  v.  Hall,  R.  &  R.  C. 
C.  355.  Pulling  down  the  sash  of  a 
window  is  a  breaking,  though  it  has  no 
fastening,  and  is  only  kept  in  its  place 
by  the  pulley  weight ;  it  is  equally  a 
breaking  though  there  is  an  outer 
shutter  which  is  not  put  to ;  Uei  v. 
Haines,  id.  451.  Lifting  the  door 
flap  of  a  mill,  not  otherwise  fastened 
than  by  its  own  weight,  is  a  breaking ; 
Brown*s  case,  2  Russell,  902.  The  pri- 
soner  broke  the  glass  of  the  prosecu- 
tor*s  side  door  on  the  Friday  night,  with 
intent  to  enter  at  a  future  time,  and 
actually  entered  on  the  Sunday  night. 
The  judges  held  this  burglary,  the 
breaking  and  entering  being  both  by 
night,  and  the  breaking  being  with  in- 
tent  afterwards  to  enter ;  Hex  r.  Smith, 
R  &  R.  C.  C.  417.  Getting  into  the 
chimney  of  a  house  is  a  sufficient 
breaking  and  entering  to  constitute 
burglary,  though  the  party  does  not 
enter  any  of  the  rooms  of  the  house ; 
Rex  V.  Br  ice,  id.  450,  2  C.  &  P.  417. 
On  the  trial  of  a  prisoner  at  Cambridge 
Sir  M.  Hale  was  doubtful  whether  this 
was  bui^lary,  and  so  were  some  others ; 
but  upon  examination  it  appeared  that, 
in  the  prisoner's  creeping  down,  some 
of  the  bricks  of  the  chimney  were 
loosened,  and  fell  into  the  room,  which, 
says  Sir  M.,put  it  out  of  question,  and 
direction  was  given  to  find  it  burglary ; 
1  HaL  551.  This  refined  distinction 
has  called  forth  an  excellent  comment 
firom  the  able  author  of  "  Principles  of 


Penal  Law,"  who  observes,  "  it  would 
not  be  easy  for  any  man,  whose  under- 
standing  hath  not  the  advantage  of  a 
professional  education,  to  conceive,  how 
the  nature  of  the  crime  should  be  varied 
by  so  trivial  an  accident.  Such  de- 
viations of  sound  sense  into  sophistry, 
are  too  often  the  consequences  of  l^al 
reasoning.*'  Breaking  a  window; 
taking  out  a  piece  of  glass,  by  draw- 
ing or  bending  the  nails,  or  other  fas- 
tenings ;  drawing  a  latch,  where  a  door 
is  not  otherwise  fastened ;  picking  a 
lock  with  a  false  key ;  putting  back  the 
lock  of  a  door,  or  fastening  of  a  win- 
dow, vrith  an  instrument ;  turning  the 
key  where  the  door  is  locked  on  the 
inside ;  or  unloosening  any  other  fas- 
tening which  the  owner  has  provided, 
are  all  instances  of  a  breaking ;  2  East, 
P.  C.  487.  If  a  thief  enter  by  an  outer 
door  or  window  which  is  open,  yet  if  he 
turn  the  key  of,  or  unlatch,  a  chamber 
door,  this  is  a  breaking ;  Rex  v.  John- 
son, id.  488.  A  servant  in  the  house 
may  by  opening  a  chamber  door  make 
a  breaking  for  the  purpose  of  burglary ; 
Id.  ibid.  ;  see  also  Kel.  67 ;  Rex  v. 
Gray,  1  Stra.  481.  But  the  breaking 
may  be  constructive  also ;  as  gaining 
admission  under  pretence  of  business ; 
2  Hawk.  P.  C.  c.  17,  §  8,  or  by  colour 
of  law,  as  under  a  fraudulent  distress, 
&c.  ;  1  Russell,  9;  taking  lodgings 
vrith  a  felonious  intent  and  robbing 
the  landlord;  2  East,  P.  C.  485;  bri- 
bing  a  servant  to  shew  a  mansion  and 
then  robbing  it,  id.  ibid ;  and  opening 
a  door  to  a  burglar  and  allovring  him 
to  pillage  the  house  and  to  escape ;  id. 
486.  But  there  must  be  some  break- 
ing, actual,  or  constructive.  If  a  man 
leave  his  door  or  window  open,  and  a 
thief  enter  and  take  away  the  goods, 
this  is  no  burglary,  id.  485.  If  a  cel- 
lar window  have  an  aperture  to  admit 
light  and  air,  and  a  thief  enters  by 
going  through  it  in  the  night,  this  is  no 
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4.  As  to  the  intent;  it  is  clear^  that  such  breaking  and  the  intent  mut 
entry  must  be  with  a  felonious  intent,  otherwise  it  is  only  a  ^e^^StSt^ 
trespass.     And  it  is  the  same,  whether  such  intention  be  ac- S^  !°^  ****^" 
tually  carried  into  execution,  or  only  demonstrated  by  some 
attempt  or  overt  act,  of  which  the  jury  is  to  judge.     And 
therefore  such  a  breach  and  entry  of  a  house  as  has  been 
before  described,   by   night,   with  intent  to  commit  a  rob- 
bery, ♦a  murder,  a  rape,  or  any  other  felony,  is  burglary ;      [*2g81 
whether  the  thing  be  actually  perpetrated  or  not.     Nor  does 
it  make  any  difference,  whether  the  offence  were  felony  at 
common  law,  or  only  created  so  by  statute ;  since  that  sta- 
tute, which  makes  an  offence  felony,  gives  it  incidentally  all 
the  properties  of  a  felony  at  common  law  (o)  (11). 

(u)  1  Hawk.  P.  C.  105. 


burglary ;  /?«  v.  Lewis,  2  C.  &  P.  628. 
And  where  the  prisoner  broke  out  of  a 
ceUir  by  lilting  up  a  heavy  flap  by 
which  the  cellar  was  closed  on  the  out- 
side next  the  street,  the  flap  not  being 
bolted,  though  it  had  bolts,  six  of  the 
judges  were  of  opinion  that  there  was 
a  sufficient  breaking  to  constitute  bur- 
glary, and  six  were  of  a  contrary 
opinion ;  Rex  v.  Callan,  R.  &  R.  C.  C. 
157.  If  A  enter  into  the  house  of  B. 
by  night,  and  break  open  a  chest  and 
take  away  goods,  without  breaking 
open  an  inner  door,  this  is  no  burglary, 
because  the  chest  is  no  part  of  the 
house;  2  East,  P.  C.  488;  1  Hale, 
P.  C.  555.  Qmrre;  whether  this  would 
apply  to  the  doors  of  cupboards,  presses, 
closets,  or  counters. 

As  to  what  is  a  sufficient  entry  :  In- 
troducing the  hand  between  the  glass 
of  an  outer  window  and  inner  shutter, 
is  sufficient  entry  to  constitute  burglary ; 
liexy.  Baileu,  R.  &  R.  C.  C.  341. 
Where  in  breaking  a  window  in  order 
to  steal  property  from  the  house,  the 
prisoner's  finger  went  within  the  house ; 
it  was  held  that  there  was  a  sufficient 
entry ;  Uex  v.  Davis,  id.  499.  And  it 
may  be  taken  generally  that  there  is  a 
sufficient  entry  to  constitute  burglary, 
if  the  thief  breaks  the  house,  and  intro- 


duces his  body  or  any  part  thereof,  as 
his  arm,  his  hand,  or  even  his  finger,  or 
if  he  puts  a  gun  or  pistol  in  at  a  win- 
dow which  he  has  opened,  or  a  hole 
which  he  has  made,  with  intent  to  mur- 
der, or  a  hook  or  any  other  engine, 
with  intent  to  steal;  3  Inst.  64; 
2  East,  P.  C.  487.  But  where  the 
prisoner  had  bored  through  the  door  of 
a  dwelling-house  with  a  centre-bit,  the 
point  of  which  must  have  gone  beyond 
its  inner  surface,  the  entry  was  held  to 
be  incomplete,  the  centre-bit  being 
employed  merely  to  effect  the  breach, 
and  of  no  avail  towards  the  commission 
of  the  projected  felony,  after  the  breach 
was  effected;  Hughes's  case,  1  Leach, 
406. 

(11 )  If  the  indictment  states,  or  the 
evidence  shews,  that  the  intent  of 
the  burglar  was  only  to  commit  a  tres- 
pass, as  to  beat  a  person  in  the  house, 
the  offence  will  not  be  burglary,  even 
though  murder  be  the  consequence  of 
such  beating  ;  for  the  murder,  though 
it  must  have  resulted  from  a  felonious 
intent  at  the  time  of  the  beating,  is  not 
conclusive  evidence  of  a  felonious  in- 
tent at  the  time  of  the  breaking  and 
entering;  2  East,  P.  C.  509.  The 
felony  intended  may  be  one  either  at 
common  law  or  by  statute;  1  Hawk. 
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Thus  much  for  the  nature  of  burglary;  which  is  a  felony  at 
common  law,  but  within  the  benefit  of  clergy.  The  statutes, 
however,  of  1  Edw.  VI.  c.  12,  and  18  Eliz.  c.  7,  take  away 
clergy  from  the  principals,  and  that  of  S  and  4  W.  and  M. 
c.  9.  from  all  abettors  aiikFifcettfeyirtfey  before  the  fact  (jp)  (12). 
And,  in  like  manner,  the  laws  of  Athens^  which  pjum3hfi.dj;io. 


( p)  Burglary  in  any  house  belong- 
ing to  the  Plate  Glass  Company,  with 
intbhtt  td  "^fe^  iUe  stbelr  ^  nteioils,  is' 
hrft  lUttt^  13.<obD^  Hi.  <;  aS^deoliNred 


to  be  single  felony,  and  punished  with 
transportation  for  eereo  yeai;?  U^)r  j  '[ 
(q) '  Pott.  Ari6q.  b.  i;  a  26.    "    ' 


•  f 


•;'.l,:;0 


p.  ,C.  q.  J|7,  §  1^ :  M  it  arast  be  de- 
scribed. 9<^rrectly,  and  any  yarianoeon 
that  rabject  between  the  indictment  and 
the  evidence  will  be  fataL  Thus,  where 
one  vr«8  ii^^tcted  for  biifgliry  iti  a 
stable,  ,n^^  intei^t  to  destroy  a  geUUng, 
and  it  appeaiied  that  th|^  gelding  was.; 
to  liAv<^  Tuil '  for  a  waller,  anii  the  pri- 
soiMSt  mahiied  |i&ii  to  jprer^ent  his  rtm- 
nipg,  -pf  whjchniaiwfing  he  dfied^^  it  M 
held  that  the  indictment  could  not  be 
supported :  for  the  prisoner's  intent  was 


not  to  icomknit  a  feloiiy  ^ Hat^ i^' 
animal,  butvonly  a  tnespsss  to  ptm^M 
his  running ;  I^obb\caHt,  ^E^P^X}\ . 
513;  see  also  Hex  v.  knig^ht,  i^.  5^; 
I  Hale,  P.  C.  561 ;   l'  HAWk.    P,'C. 
Ida ;  andthe  oases  there  tolled^  -' 

(12)  All  i^eaJejI.by  746  G^>IW. . 
c.  27 ;  vide  anU^  227,  not#  (IXJ).    .  ,:  ., 

(Id)  Thiis  provision  is  revised  aiid. 
re^nacted  by  $  SSI  of  dS'G^:  'tit 
c,  17,wbioh  by  §  <S4  is  iDida  4>«>lid 
act. 
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CHAPTER  XVII. 
OF  OFFENCES  AGAINST  PRIVATE  PROPERTY, 


The  next  and  last  species  of  offences  against  private  sub-  ^tS\ 
jects,  are  such  as  more  immediately  affect  their  property.    Of  J^J^^^ 
which  there  are  two,  which  are  attended  with  a  breach  of  the  SS^^^JJ: 
peace;  larceny,  and  malicious  mischief:    and   one,  that  is  ««y- 
equally  injurious  to  the  rights  of  property,  but  attended  with 
no  act  of  violence ;  which  is  the  crime  of  forgery.     Of  these 
three  in  their  order. 

I.  Larceny,  or  theft,  by  contraction  for  latrociny,  '^^''^  ^ ^JJ^^iT 
cinium.  is  distinguished  by  the  law  into  two  sorts ;  the  one  iimpie.  a»A ' 
called  simple  larceny,  or  plain  theft  unaccompan^d  with  any 
other  atrocious  circumstance;  and  mixed  or  compound  lar- 
ceny, which  also  includes  in  it  the  aggravation  of  a  taking 
from  one's  house  or  person  (1). 


(1)  By  statute  7  &  8  Geo.  IV.  c.  29, 
§  2,  it  b  enacted,  "  That  the  dbtinction 
betiveen  grand  and  petty  larceny  shall 
be  abolished,  and  every  larceny,  what- 
CTer  be  the  Talue  of  the  property  stolen, 
sbaU  be  deemed  to  be  of  the  same  na- 
ture,  and  shall  be  subject  to  the  same 
incidents  in  all  respects  as  grand  lar- 
ceny was  before  the  commencement  of 
this  act ;  and  every  court,  whose  power 
as  to  the  trial  of  larceny,  was  before 
the  commencement  of  this  act  limited 
to  petty  larceny,  shall  have  power  to  try 
every  case  of  larceny,  the  punishment  of 
which  cannot  exceed  the  punishment 
hereinafVer  mentioned  for  simple  lar- 
ceny, and  also  to  try  all  accessaries  to 
such  larceny." 

By  §  3^  eyery  person  convicted  of 
simple  larceny,  or  of  any  felony  thereby 
made  punishable  like  simple  larceny, 
shall  (except  in  the  cases  thereinafter 
otherwise  provided  for)  be  liable  to 
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transportation  for  seven  years,  or  im- 
prisonment not  exceeding  two  years ; 
and,  if  a  male,  to  one,  two  or  three 
public  whippings ;  and  by  §  4,  where 
the  sentence  b  imprisonment,  the  courts 
have  a  discretionary  power  to  award 
hard  labour  or  solitary  confinement  in 
addition.  This  observation  has  been 
introduced  here  that  the  reader  may 
observe,  how  far  the  present  provisions 
of  the  law  vary  from  the  text,  in  hb 
progress  through  thb  important  chapter, 
and  to  remind  him  that  the  subtle  dis- 
tinctions between  grand  and  petty  lar- 
ceny  arc  now  entirely  abolbhed. 

By  §  61,  in  every  felony  punishable 
under  thb  act,  every  principal  in  the 
second  degree,  and  every  accessary  be- 
fore the  fact,  shall  be  punbhable  with 
death,  or  otherwise,  in  the  same  man- 
ner as  the  principal  in  the  first  degree ; 
and  every  accessary  after  the  fact,  (ex- 
cept only  a  reoetrer  of  stolen  property,) 


^r  «•  And,  first,  of  simple  larceny  :  wfaicb,  when  it  is  the  stealing 
■«*rt««  of  poods  above  the  raloe  of  twelve  pence,  is  called  grand 
larceny ;  when  of  goods  to  that  value,  or  under,  is  pffit  lar- 
ceny :  ofiences,  which  are  considerably  distinguished  in  their 
punishment,  but  not  otherwise.  I  shall  therefore  first  con- 
sides  the  nature  of  ample  larceny  in  general ;  and  dien  shall 
observe  the  different  degrees  of  punishment  inflicted  cm  its 
two  several  branches. 

Simple  larceny  then  b,  "  the  felonious  taking,  and  carrying 
£•290]  away,  of  the  peraonal  goods  of  another."  This  ^ofienoe  cer- 
tainly coomenoed  then,  whenever  it  was,  that  the  bounds 
of  property,  or  laws  <^  ■mrw  and  tmma^  were  established. 
How  hr  such  an  ofl&nce  can  exist  in  a  state  of  natorey  whetv 
all  things  are  held  to  be  common,  is  a  quescioQ  that  may  be 
solved  with  very  little  diflhrulty.  The  <fisturbaiiee  of  any  in- 
dividual, in  the  occupation  of  what  he  has  seised  to  his 
pfesent  use,  seems  to  be  the  only  ofieoce  of  this  kind  inci- 
dent to  such  a  state.  Bot  imquestionably,  in  social  com- 
mnnities,  whte  property  is  eslaUished,  the  necessity  whereof 
we  have  formerly  seen  ia\  any  violation  of  that  property  is 
sdl^ect  to  be  pmiisbed  by  the  laws  of  society :  though  how 
fiu'  that  punishment  shall  extend,  is  raaaer  of  considerable 
doubt.  At  present  we  will  examine  the  nature  of  theft,  or 
larceny,  as  laid  down  in  the  foregoing  definition. 

1.  It  must  be  a  ioHmg  .'£>:    This  implies  the  ccmsent  of 

(«)  SeeniL  ILpi^a&c^ 


sWl  on  coDTictaon  be  bahle  to  is-  Trith  ■  hiBlir  ilir  \m  ■  i  mt  ■ill  I  l  ^allii 

puooBKiis  for  «n J  tcnn  not  exceediap  cf  £ek«T  if  be  ^(fiy  k  to  Ims  <nni 

tvo  Tean ;  and  crciy  pencn  aifingy  ^  it  *oSi  rfiaiBi   ia  tbe 

abetting,  coiaisriliqg,  or  fWMiitg  tbe 

coMmfrigg  of  aiy niiwif mmnor  pmiib-  8?0L     So  ako 

able  undo-  this  act,  sball  be  bnUe  to  is  seat  to  tbe 

be  indicted  9jaA  fwmifhfd  ns  afvinc^nl  caak  for 

offender.      As  to  tbe  venne  in  caies  of  abatracta 

laroenr.   see  7  Geo.  IV.  c.  64,  §§  12  cnnky  of  Uranj ;  1 

&ia'  Tbe'nssestcfa' 

(2)  Wbat    is   deaned  a  loficiest  dlitj  to  tbe 

taking  Bsaj  be  drdnced  £rana  tbe  fid-  for  die  porpose  of  dftertinf  A»«A«^ 

anongst  many  otber   caarir :  en,  does  not  do  amj  tbe  ieLaKv,  aU 
a  master  placea  pnipcvtj  in  tbe 
care  of  n  scrraBt  for  n  p«;»ti#^»%'  pur. 
pose  as  to  lease  it  ai  tbe  bnwaa  oC  n 
firiia^orto 
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ihe  owner  to  be  wanting.    Therefore  no  delivery  of  the  goods  JSe'^ow'SSr** 
firom  the  owner  to  the  offender,  upon  trust,  can  ground  a  lar-  J2J^™°  ^* 


plqiiud  so  to  do  with  kU  servant,  de- 
sirfd  hk  servant  to  carry  on  the  business, 
wilk  a  Tiew  to  the  detection  of  the 
thiffiM ;  in  consequence  of  which  the 
senvant,  with  the  consent  of  his  master, 
agraed  with  the  prisoners  to  open  the 
oa|«r  door  to  them,  and  let  them  into 
th«  house,  when  they  broke  open  inner 
apaitonents,  and  took  the  goods :  held, 
by  a  n^ority  of  the  judges,  to  be  lar- 
oeilf,  ona  (only)  donbting,  beoause  of 
th«  ovner's  assent  and  partial  encour- 
agiBiatni  of  the  felony  by  means  of  his 
sevfHBt;    Bear  t.  Eggintan,  2  Leach, 
9ia;  2  B.   &  P.  508;   S.  P.  Rex  v. 
J>mmeU^  2  Marsh,  571 ;  2  East,  P.C. 
49i^M6.      If  a  bag  of  wheat  be  de- 
li^wwd  to  a  warehouseman  for  safe  cus- 
tody* and  he  take  all  the  wheat  out  of 
ihmmmtf  and  dispose  of  it,  it  is  larceny ; 
Haa  ▼.  JBfMtfr,  R.  &  R.  C.  C.  387. 
¥liare  there  is  a  plan  to  cheat  a  man 
of  hit  property  under  colour  of  a  bet, 
and  he  parts  with  the  possession  only, 
to  ■  de^at  as  a  stake  with  one  of  the 
coafederaftes,  the  taking  by  such  con- 
federate will  be  felonious,  id.  419.     To 
m^M  a  taking  felonious  it  is  not  neces- 
saiy  it  should  be  done  lucri  causA ; 
taUng  with  an  intent  to  destroy,  will 
be  suficient  to  constitute  the  offence  of 
laqeeny,  if  done  to  serve  the  prisoner  or 
nniiUifr  person,  though  not  in  a  pecu- 
niaij  waiy.     By  six  v.  five  judges; 
Haav.  CaMag«,id.292;  2Ru8sell,94. 
'W2t(nre  a  banker's  clerk  took   notes 
froHi  the  till,  under  colour  of  a  check 
Irqps  a  third  person,  which  check  he 
obtained  by  having  entered  a  fictitious 
balaaee  in  the  books  in  favour  of  that 
pcwon;  held  a  felony,  the  obtaining 
tha  cheek  fraudulently  being  nothing 
mqpre  than  mere  machinery  to  eflfect  his 
puipoae;  RtxY,Ummmon,R. 8c R.C.C* 
221;  &C.4;  Taunt  304.     Fraadu- 
len^  obiainiag  tha  mail  bags  by  de- 
lifWy  firomLoaa  in  the  post-ofioe  to  the 
rf.  ia  a  taking  and  fteaUag  avtoC 


the  posi-office ;  Rexr.  Peare§,  2  East, 
P.  C.  663.      K  a  person  steal  his  pwn 
goods  finim  hisown  bailee,  though  he  has 
no  intent  to  charge  the  bailee,  but  hiS' 
intent  is  to  defraud  the  king,  yet  if  the; 
bailee  had  an  iaAerest  in  the  poases- 
sion,  and  oould  have  withheld  it  from 
the  owner,  the  taking   is  a  laroeny. 
By  seven  judges  v.  four ;    Rer,  v  WiU 
kinaon,  R.  &  R.  C.  C.  470.     So  if  a 
part  owner  of  property  steal  it  from  tha 
person  in  vrhoae  custody  it  is,  and  who 
is  responsible  for  iu  safety,  he  is  gnihy 
of  laroeny.     So,  where  a  derk  embea- 
zles  a  bill  of  azohange,  which  he  re- 
ceived from  his  master  with  direotioas 
to  enclose  and  transmit  it  in  a  letter  by 
post  to  a  correspondent ;  this  has  been 
held  larceny;  2  East,  P.  C.  565;  2 
Ch.  C.  L.  2d  ed.  917,  b.     It  is  lar. 
ceny  for  a  person  hired  for  the  special 
purpose  of  driving  sheep  to  a  fbtr,  to 
convert  them  to  his  own  use,  he  having 
the  intention  to  do  so  at  the  time  of  re- 
ceiving them  from  the  owner ;  1  R.  & 
M.  C.  C.  87.     Where  property,  whieh 
the  prosecutor  had  bought,  was  weigh- 
ed out  in  the  presence  of  bis  clerk,  and 
delivered  to  his  carman's  servant  to 
cart,  who  let  other  persons  take  away 
the  cart,  and  dispose  of  the  property, 
for  his  benefit  jointly  with  that  of  the 
others,  the  carman's  servant,  as  well  as 
the  others,  were  held  guilty  of  laroeny 
at  common  law;  Rex.  v.  Harding^^R, 
&  R.  C.  C.  125.     If  apartyfindhig  {hto- 
perty  knows  the  ovmer ;  or  if  there  bo 
any  mark  upon  it  by  which  the  owner 
can  be  ascertained,  and  instead  of  re- 
turning it,  converts  it  to  his  ovm  use, 
such  a  conversion  is  a  felonious  taking ; 
Rex,  ▼.  JaniM,  2  Russell,  102.     Frau- 
duleatly  obiainiag  a  chest  of  lea  from 
the  India  House,  though  by  means  of  a 
regular  request  paper  and  permit,  has 
been  held  a  laroeny;  Rex  v.  Ilougk^ 
R.  &  R.  C.  C.  tea     But  whaie  a 
peiKNi  ablaiaad  passearioa  of  a  bait 
2 
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cenyv'  As^  if  Ai  lends  B,  a  honef  and  he  ridea  aWay  wtih 
him;  or,  if  I  said  goods  by  a  carrier,  and  be^tmnries  tbenv 


-^-t- 


1   : 


from  the  maker,  which  had  heen  order- 
ed  by  I  third  person,  by  sending  a  boy 
for  it  in  the  name  of  mch  third  person: 
held  that  this  did  not  amoont  to  lar- 
ceny. The  diitiaction  between  these 
two  last  cases,  which  on  a  first  view 
aeem  to  be  undistingnishable,  appears  to 
be  this.  In  the  formeE,  the  goods 
were  obtained  with  a  ielomoos  design, 
the  owner  still  retsining  his  right  of 
property  in  them;  in  the  latter,  al- 
though the  offender  obtained  the  hat 
wider  false  pretences,  or  rather  fraudu- 
lent circumstances,  the  owner  parted 
with  his  property  voluntarily.  And 
where  the  defendant  obtains  silver  on 
pretence  of  sending  a  half-guinea  pre- 
sently in  exchange,  it  is  no  felony ;  2 
Eaet,  P.  C.  672.  So  writing  a  letter 
in  the  name  of  a  third  person  to  borrow 
money,  which  the  writer  obtains  by  that 
fraud,  is  only  a  misdemeanor;  Jd.  €73. 
So  if  the  owner  parts  with  the  posses- 
sion of  goods  for  a  particular  purpose, 
and  the  bailee  when  that  purpose  is  ex- 
ecuted, neglects  to  return  them,  and 
afterwards  disposes  of  them,  if  he  had 
not  a  felonious  intention  when  he  ori- 
ginally took  them,  his  subsequent  with- 
holding and  diqxwing  of  them,  does 
not  constitute  a  felonious  taking,  or 
make  him  guilty  of  felony;  Res  v. 
Banks,  R.  &  R.  C.  C.  441.  So  if 
the  master  of  a  foreign  vessel  captured 
by  a  British  ship,  and  carried  into  port, 
takes  goods  from  the  vessel  after  she 
has  been  condemned  as  a  prise,  it  does 
not  amount  to  larceny,  unless  there  is 
evidence  that  he  took  them  for  the 
purpose  of  converting  them  to  his  own 
private  use ;  Rex  v.  Van  Muysn,  R.  & 
R.  C.  C.  lia  So  the  clandestinely 
taking  away  articles  to  mduce  the  owner 
(a  servant  girl)  to  fetch  them,  and 
thereby  to  give  the  offender  an  oppor- 
tunity to  solicit  her  to  commit  fornica- 
tion with  him,  is  not  felonious ;  R«xv. 
Diekinion,  id.  420.     The  prisoner  went 


into  a  shop  in  London  and  purchased 
jewellery,  saying  that  he  would  pay  in 
.  cash,  and  the  seller  agreed  to  deliver 
the  articles  at  the  coach-office  annexed 
to  the  inn  where  the  prisioner  stated 
he  lodged.  The  seller  made  out  an 
invoice,  and  took  this  goods  as  dsrected* 
when  the  prisoner  said  fa^  had  expe- 
rienced Ik  disappointment  in  not  re- 
ceiving money  he  expected  by  letter. 
At  this  moment  a  two-penny  post  letter 
was  handed  to  him,  which  he  opened 
in  the  presence  of  the  vendor,  and  said 
he  had  a  friend  to  meet  at  Tom*8  Coffee- 
house at  seven,  who  would  supply  the 
money.  The  goods  wore  left.  And  the 
seller  went  home.  The  prisoner  had 
taken  a  place  by  the  mail,  which  he 
countermanded,  and  abeoonded  with 
the  goods.  The  vendor  swore  that  he 
considered  the  goods  sold  if  he  got  his 
cash,  but  not  before.  It  was  left  to  the 
jury  to  say  whether  the  prisoner  had 
any  intention  of  buying  and  paying  for 
the  goods,  or  whether  he  gave  the  order 
merely  to  get  possession  of  them,  to 
convert  them  to  Us  own  use.  The 
jury  found  the  latter,  and  the  prisoner 
was  convicted,  which  conviction  was 
held  right  by  the  twelve  judges ;  Re^ 
V.  Campbell,  Car.  C  L.  260;  1  M.  & 
P.  373.  So  if  a  person  having  ordered 
a  tradesman  to  bring  a  parcel  ofgoods 
to  his  house,  look  out  a  certain  quantity, 
ask  the  price  of  than,  separate  them 
from  the  rest,  and  then,  by  sending  the 
tradesman  back  on  pretence  of  requiring 
other  goods,  take  the  opportunity  of 
running  away  with  the  goods  he  had 
looked  out,  with  intent  to  steal  thi^m, 
it  is  larceny,  for  as  the  sale  was  not 
completed,  the  possession  of  the  pro- 
perty still  remained  in  the  tradbesman  ; 
Rex  V.  SkarpUst,  1  Leach,  C.  C.  92. 
Where  two  planned  to  rob  a  girl  of 
some  coats,  and  one  got  her  to  go  with 
him  that  he  might  get  some  money  to 
buy  them  of  her»  and  ihe  left  ^  ooats 
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atwuj ;  Ih^esaare  no  laarcenie»  {I)  (S)^  t  But  if  the  oarrkr  opens 
9k'-  bde  or  {Uick!  idf  ^  goods,  or^  j»erces  j(  vessel  6f  i wUie,  and 
takes  away  part  thereof,  or  if  he  carries  it  to  the  place  ap- 
pointed, and  afterwards  takes  away  the  whole,  diese  &re  lar- 


(6)  1  Ilid.  p.  C.  504. 


•:;/ 


.;■  ,1;  If  '^ 


nift  the  odier,  Who  abeconded  with 
'    thiem :  held,  thst  the  receipt  by  the  one 
Mwmied  to  •  fekmiotts  taking  of  the 
coili  hf  bolk ;  Rex  ▼.  County,  2  Rus- 
sell, 1S7, 175.     A  bureau  was  delivered 
to  a  carfHiutef  to  repair,  and  he  dis- 
covered  cash  in  a  private  drawer,  whicn 
kehid  mmeoessarily  broken  open,  that 
'    part  not  reqosring  repair,  and  converted 
the  ioaoney  to  hb  own  use :  held  suf* 
fident'to  oonstHnte  a  felonious  taking ; 
'     Cartwright  r.  Green,  2  Leach,  C.  C. 

VOBL 

(8)  In  the  case  of  a  delivery  of  a 
hone  upon  hire  or  loan,  if  such  delivery 
were  ohtained  bond  fide,  no  subeequent 
WTongfiil  conversion  pending  the  con- 
trnct  will  amount  to  larceny;  and  soof 
other  goods.  But  when  the  purpose 
of  the  hiring  or  loan  for  which  the  de- 
livery was  made,  has  been  ended,  lar- 
ceny may  be  committed  by  a  conversion 
of  the  goods;  2  Russell,  1060.  In 
every  case  of  this  sort  it  is  for  the  jury 
fo  say  fiom  the  dreumstances  what  was 
the  original  intention  of  the  party ;  Rsx 
¥.  JacJboir,Toilc  Spring  Assizes,  1892, 
per  Pstficson,  J. ;  and  the  rule  above 
adverted  to  can  only  obtain  where  the 
juryind  that  the  possession  was  ob- 
tained ftond  Jide  in  the  first  instance: 
for  if  A.  obtains  goods  animo  furandi, 
tut  receives  diem  hsorbouring  at  the  time 
an  intentiott  wrongfully  to  convert 
them  to  his  own  use,  he  is  giulty  of 
larceny.  Thus,  where  the  prisoner, 
who  was  employed  to  drive  sheep  to  a 
fur,  drove  them  in  a  contrary  direction, 
and  sold  ten  of  them  the  same  morning 
he  received  them,  and  the  jury  found 
ihat  at  the  time  he  received  them,  he 
intended  to  convert  them  to  his  own 
nse;  this  was  held  to  be  larceny ;  Hex 
t.  Stotft,  K.  &  M.  O.  C.  87;    We  hare 


•    ■         •  >:•     '..  •^;    .1  [•  ;l 

seen  that  the  rule  applies  only  while 
the  contract  of  bailment  contiimea; 

2  RiMseU,  1089;  therefore,  if  a  eairier 
takes  goods  to  the  place  ^ipomted,^aail 
afterwards  takes  them  away  and  con* 
verts  them,  that  will  amount  to  larceny  ; 

3  Inst.  107.  And  the  contract  may  b^ 
determined  before  its  regular  complex* 
tion  by  the  tortious  act  of  the  bailee^ 
as,  in  the  case  mentioned  in  thetext^if 
a  carrier  opens  abaleorpackof  goods, 
or  pierces  a  vessel  of  wine,  and  takes 
away  pan  of  the  contents,  he  is  gdil^ 
of  larceny ;  8  Inst  107;  1  Hate,  HML 
Where  forty  sacks  of  wheat  were  «nt 
for  safe  cnstody  t»  a  warehonseitnn^ 
who  emptied  several  of  the  seeks,  aold 
Ae  wheat,  and  snbstitnted  other  wheat 
of  an  inferior  quality ;  the  judges  wcr* 
unanimouriy  of  opinion,  that  the  taking 
the  whole  of  the  wheat  out  of  one  sack 
was  as  much  a  larceny,  as  the  taking  of 
a  part  merely;  B.exy,  Brazier,  R.  & 
R,  C.  C.  817. 

And  if  the  possession  of  property  is 
obtained  by  any  contrivance  animofu* 
randi,  as  by  pretending  to  find  a  vdu^ 
able  ring,  cutting  cards,  or  laying^ 
wagers,  or  by  undertaking  to  «x<^iangb 
a  note  into  cash,  or  gold  into  rilver,'H 
amounts  to  folony.  See  the  respeetlve 
cases  of  Patch,  Homer,  and  AkhUe^ 
in  Leach,  206,  228,  989. 

But  where  the  sale  of  ahorse  or  any 
other  article  is  complete,  and  posses* 
sion  delivered  to  the  buyer,  who  rite 
away  with  the  horse,  or  cairies  off  thie 
article,  widiout  paying  for  it,  no  felony 
is  committed.  For  the  property  as 
well  as  possession  is  in  that  case  parted 
with,  and  the  owner  is  defrauded,  not 
of  the  hone  or  ardcle,  but  only  of 
its  price,  and  he  has  his  remedy  hy  aki 
aetSontoi'«cioV«rit  '' 
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oenies  (c);  for  here  the  animtu  furandi  is  manifest;  eioee^in 
the  first  case  he  had  otfierwise  no  indaoement  to  open  Ihe 
goods,  Mdd  in  the  second  the  trust  was  determined,  the  de- 
livery having  taken  its  efiect  (4).  But  bare  non-delivery 
shall  not  of  course  be  intended  to  arise  from  a  felonious 
design ;  since  that  may  happen  from  a  variety  of  other  acci- 
dents»  Neither  by  the  common  law  was  it  larceny  in  4iny 
servant  to  run  away  with  the  goods  committed  to  him  to  keep, 
but  only  a  breach  of  civil  trust  (5).  But  by  statute  33  Hen.  YI. 
o.  1,  the  servants  of  persons  deceased,  accused  of  embeosding 
their  master's  goods,  may  by  writ  out  of  chancery,  issued  by 
the  advice  of  ♦the  chief  justices  and  chief  baron,  or  any  two 
of  them,  and  proclamation  made  thereupon,  be  summoned  to 
appear  personally  in  the  court  of  King's  Bench,  to  answer 
their  masters*  executors  in  any  civil  suit  for  such  goods ;  and 
shall,  on  default  of  iqppearance,  be  attainted  of  felony.  And 
4iyy  statute  21  Hen.  VIII.  c.  7,  if  any  servant  embezzles  his 
master's  goods  to  the  value  of  forty  shillings,  it  is  made 
felony;  except  in  apprentices,  and  servants  under  eighteen 
years  old  (6).     But  if  he  had  not  the  possession,  but  only 

(c)  3  last.  107. 


(4)  It  has  been  decided  that  If  a 
liickney  coachman  converts  to  his  own 
tue  a  parcel  accidentally  left  in  his 
coach  by  a  passenger,  it  is  felony,  if  he 
knows  Uie  owner,  or  if  he  took  him  up 
or  set  him  down  at  any  particular  place 
where  he  might  have  inquired  for  him ; 
|{«x  V.  Wynne,  2  East,  P.  C.  >664;  1 
Leach  413 ;  Ilex  v.  Lamb,  2  East,  P.  C. 
664;  lUx  T.  Stare,  1  Leach  415,  n. 
It  has  been  attempted  to  place  a  check 
upon  this  very  frequent  species  of 
larceny  by  statute  1  &  2  W.  4,  c.  22, 
$  49,  by  which  drivers  of  hackney 
carriages  in  the  metropolis  are  required, 
imder  a  penalty  of  20/.,  to  deposit 
property  left  in  their  carriages  at  the 
head  Stamp  Office,  which,  if  not 
olaimed^within  a  year,  is  to  be  de- 
livered upjto  the  driver,  if  q>plied  for; 
if  not,  to  be  sold  on  the  public  account. 


(5)  But  it  seems  that  in  every  cfcse 
the  Judges  now  determine,  that  %he 
property  of  the  master  delivered  by 
him  into  the  custody  of  the  servant 
still  remains  in  the  possession  of  the 
master,  and  if  it  is  embezzled  by  the 
servant  or  converted  to  hb  use,  he  b 
guilty  of  felony.  *  And  when  senmts 
are  convicted  of  robbing  their  masters, 
as  the  security  of  families  so  much 
depends  upon  their  honesty,  and  as 
the  violation  of  the  confidence  reposed 
in  them  is  a  high  aggravation  of  the 
crime,  they  are  always  punished  with 
the  utmost  rigour  which  the  law  Ad- 
mits.'^ Ch. 

(6)  The  above  statutes,  with  others 
on  the  same  subject,  are  repealed  by 
the  7  &  8  Geo.  IV.  c.  27;  and  by  the 
7  &  8  Geo.  IV.  c.  29,  §  46,  any  clerk 
or  servant  stealing  any  chattel,  money, 
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the  care  and  oversight  of  the  goods,  as  the  butler  of  plate, 
the  shepherd  of  sheep,  and  the  Uke,  the  embezzling  of  them 


or  valuable  security  belonging  to,  or 
in  the  possession  or  power  of  his 
nfMter,  is  punishable  with  transporta- 
tion for  any  term  not  exceeding  fonr- 
teea  years,  and  not  less  than  seven,  or 
'With  imprisonment  for  any  term  not 
«XDetdiBg  three  years,  with  whippings. 
An  indictment,  on  one  of  the  repealed 
statntes,  3  Geo.  IV.  o.  38,  §  2, 
^haf)B^ed  that  A,  on  &c.,  being  the 
— itant  of  B.,  on  the  same  day,  &c., 
«Be  gold  ring,  ftc,  then  and  there 
beiqg  in  the  possession  of  A.,  and  being 
'his  goods  aiMi  chattels,  feloniously  did 
iiteal :  held,  that  the  fair  import  of  the 
ehMge  was,  that  A.  was  the  senrant  of 
B.  at  the  time  when  the  theft  was  com- 
mitted, and  that  the  indictment  there- 
fore warfaated  judgment  of  transporta- 
tion liar  14  years;  Bex  y.  Somertorif 
7BlbC.46a  Sect.  47 enacts,  that  any 
derk  or  servant,  or  person  employed 
as  such,  receiving  or  taking,  by  virtue 
^  such  employment,  into  his  posses- 
sion, any  chattel,  money,  or  valuable 
seourity,  for,  or  in  the  name,  or  on 
the  account  of  his  master,  and  frau- 
dulently embeizling  the  same,  or  any 
part  thereof,  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his 
master,  alAough  such  chattel,  &c., 
was  not  received  into  the  master's  pos- 
session otherwise  than  by  the  actual 
possession  of  such  clerk  or  servant,  or 
other  person  so  employed,  and  shall  be 
Jiable  to  any  of  the  punishments  set 
forth  in  §  55.  By  §  48,  "for  prevent- 
ing the  difficulties  that  have  been  ex- 
perienced in  the  prosecution  of  the 
last-mentioned  o£fendcrs,**  it  is  enacted, 
"  that  it  shall  be  lawful  to  charge  in 
the  indictment,  aud  proceed  against 
the  offender  for  any  number  of  distinct 
acts  of  embezzlement  not  exceeding 
three,  which  may  have  been  committed 
by  him  against  the  same  master,  within 
the  space  of  six  calendar  monUis  from 
the  first  to  the  last  of  siioh  ads;  ud 


in  every  such  indictment,  except  where 
the  offence  shall  relate  to  any  chattel, 
it  shall  be  sufficient  to  allege  the  em- 
beazlement  to  be  of  money,  without 
specifying  any  particular  coin  or  va- 
luable security;  and  such  allegation, 
so  far  as  regards  the  description  of  the 
property,  shall  be  sustained,  if 'the 
offender  shall  be  proved  to  have  san- 
beiiled  any  amount,  aldioogh  die  par- 
ticular speoies  of  coin  or  vahtable 
seourity  of  which  such  amount  was 
composed  shall  not  be  proved ;  or  if  he 
shall  be  proved  to  have  embecded-aay 
piece  of  coin  or  valuable  security,  or 
any  portion  of  the  value  thereof  al- 
though sudi  piece  of  fsoin  orvakiible 
security  may  have  been  deliverod  to 
him  in  order  that  some  part  of '4he 
value  thereof  should  be  retumed  ioike 
party  delivering  the  same,  andsuekpnt 
shall  have  been  returned  accordingly.*' 
Each  act  of  embesslement  should  be 
set  forth  in  a  separate  count,  and  the 
prosecutor  cannot  be  oon^ielled  to 
elect  which  he  will  singly  prooeed 
upon.  The  indictment  need  not  state 
from  whom  the  money  alleged  to  have 
been  embesiled,  was  received ;  Rex  ▼. 
Beacall,  1  C.  &  P.  454.  The  4ay 
laid  is  not  materiaL  The  distinctions 
between  larceny  and  embeadement  are 
often  extremely  nice  and  subtle,  and  it 
is  sometimes  difficult  to  say  under 
which  head  the  offience  ranges.  Thus 
a  prisoner  was  indicted  at  common  law 
for  stealing  five  pounds  in  silver.  His 
master  had  given  him  a  6i.  note  to 
change,  which  having  procured,  he 
absconded  vrith :  held  embcnlemeot 
and  not  larceny;  Rex  v.  SutUnt,  Car. 
C.  L.  319.  The  following  cases,  al- 
though  decided  upon  Acts  now  re- 
pealed, appear  to  be  applicable  to  tho 
new  Act  An  apprentice,  though  te- 
der  the  age  of  eighteen,  has  been  oob- 
Mdered  a  servant  within  one  of  tiM 
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;^)ieipi>y  at  comnon  hiw,(^    So  if  ^  guest  robs  lib  km  or 
^]|/{^xn  qC  a>  piece  of  phte,  k  is  l^rc^y  ^  for  he  kaikinod  the 
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R.  &  R.  C.  C.  80.     Where  the  owner 
of  a  colliery  employed  the  prfakmer  as 
^ft*'"  of  one  of  his  baizes  to  carry 
out  and  sell  coals,  and  paid  him  for 
bifi.lahour  by  allowing  him  two-thirds 
^jcl.th^  price  for.  which  he  sold  the 
..4XMiib^  after  deducting  the  price  charged 
Jlt  the  colliery :  held  that  the  prisoner 
.waa  *  servant  within  the  meaning  of 
J»  Geo.  III.  c.  85;  Res  v.  UMttiiy, 
id^  Xd9.     So  a  person  employed  to 
.t|9yel  upon  commiasion  for  orders,  and 
.10  collect  debts,  is  a  clerk,  thoogh  he 
.  ^as  employed  by  many  diiSsreat  houses 
cm  each  journey,  and  paid  his  own  ex- 
{MOoes  out  oi  his  oommisaion  on  each 
jmrney,  and  did  not  live  with  any.  of 
u|ij^  employers,,  nor  act  in  any  of  their 
IQOunting-houses ;  Rex  v.  Cmrr,  ad  196. 
So^  where  a  servant  received  moiiey 
far  his  master  for  an  article  made  of 
]us  master's  materials,  it  was  held  to 
be  within  the  39  Geo.  IIL  c.  85,  if  he 
.  cnbe^cded  it,  though  he  made  the  arti- 
cle, and  was  to  have  given  a  pn^pofrtion 
of  the  furice  for  making  it;    Res  v. 
Hoggin,  id.  145.     So  where  property 
liad  been  in  the  possession  of  the  pri- 
soner's masters,  and  they  intrusted  the 
custody  of  it  to  a  third  person  to  try  the 
iuncsty  of  their  servant,  who  recmed 
it  firom  such  third  person  and  embet- 
aled  it ;  this  was  held  an  offence  under 
m  Geo.  III.  c.  85;  Rex  v.  Hedge,  id. 
160.     But,  it  has  been  held,  that  an 
indictment  under  that  statute  must  de- 
scnbe  qiecifically  some  of  the  property 
cphigxled.     Where  a  prisoner  pleaded 
gmlty  to  an  indictment  charging,  '*that 
lie  received  and  took,  on  aeoount  of 
his  master,   di\'crs   sums  of   money, 
awonnting  in  the  whole  to  a  large  sum 
of  money,  to  wit  the  sum  of  10/.,  and 
embenled  the  same,**  and  was  adjudged 
to  be  tranqxnted :  hdd,  that  the  in* 
dictment  was  bad;  and  the  oonrt  n^ 
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versed  the  judgment,  and  refused  to 
remand  the  prisoner ;  Rex  v.  FUnoer, 
8  D.  &  R.  512;  5  B.  &  C.  736.  It 
was  also  held,  thiU  a  man  was  suffi- 
ciently a  servant  within  that  Act  al- 
thongh  he  was  only  occasionally  em- 
ployed, when  he  had  nothing  else  >  to 
do ;  and  that  it  was  sufficient  that  he 
was  employed  to  receive  the  money  he 
embevled,  though  receiving  money 
was  not  b's  usual  employment,  and 
although  it  was  the  only  instance  in 
which  he  was  so  employed;  Rex  v. 
Speneer,  id.  299.  If  a  person  is  em- 
ployed as  the  servant  of  a  corporation, 
and  embessles  thenr  money,  he  is  guilty 
of  felony,  though  he  was  not  dnly  ap- 
pointed their  servant,  nor  even  ap- 
pointed at  all  under  their  common  seal ; 
Hex  V.  Beaeali,  1  €.  &  P.  457.  So, 
if  he  receives  money  on  his  employer's 
account,  and  embessles  it,  he  is  guilty 
of  felony,  though  his  employers  had  no 
right  to  it,  and  vrere  wrong  doers  in 
receiving  it ;  Id.  454w  A  person  em- 
ployed as  a  journeyman  in  the  trade  of 
a  miller,  and  in  the  habit  of  lecemng 
money  on  his  master's  account,  is  a 
servant  within  the  39  Gee.  III.  e.  85; 
per  Richards,  C.  B.  in  Ret  v.  ficrJ^, 
D.  &  R.  N.  P.  C.  10.  Where  a  de- 
fendant had  established  a  saving  baidi, 
consisting  of  190  members,  each  of 
whom  paid  a  weekly  sahscriptien  of 
2f.  Id.,  the  odd  penny  being  paid  to 
the  defendant  for  the  trouble  of  raai> 
naging  the  affairs  of  the  bank,  the 
funds  of  which  were  to  be  disposed  of 
once  a  week  by  lottery,  consisting  cf 
129  blanks  and  one  prise,  amounting 
to  13/.,  which  was  to  go  to  the  holdier 
of  the  fortunate  ticket ;  and  the  de- 
fendant having  absconded,  after  re- 
ceiving from  one  of  the  subscribers 
deposits  to  the  amount  of  101.  St., 
without  reoeivipg  any  benefit  tbei««^ 


pRivAVE  m«raATY. 

i^)  deolak^  tx>'  Wby  t^tiitate  3  &  4  Wi  ft  M:'e; »,  if  a  IMIg^r 
runs  away  with  the  goods  from  his  ready  furnished  lod- 
gings (7).  Under  somie  circumstances  also  a  man  may  be 
guilty  of  felony  in  taking  his  own  goods.:  as  if  he  steals  them 
from  a  pawnbroker^  or  any  one  to  whom  he  hath  delivered 
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(«)  1  Ilawk.  P.  C«  90. 
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IhNa:  it  vnm  held,  per  Park,  J.,  that 
the  'defendant  was  not  hKlictable  under 
the  62  Geo.  III.  c.  63,  for  embet- 
sling  OMmey  as  an  ''agent,'*  or  as  a 
-  fMnon  having  the  possession  of  mo- 
•  sey  **  fonafe  etutody  ;**  and  that,  as 
the  defendant  had  never  at  any  one 
time  more  than  2iw  Id,  in  her  posses- 
eion  belonging  to  the  prosecutrix, 
tiiDiigh  «he  had  received,  in  the  aggre- 
gate^ the  whole  sum  of  10<.  8f.,  the 
'  indietment,  chaxging  her  with  receiving 
tet  sum  generally,  could  not  be  sup- 
ported. QuofTt,  whether  money  can 
be  eoniidered  as  **pertonal  efeet*," 
within  the  meaning  of  Ae  52  Geo.  HI. 
a  68;  Rex  ▼.  Jfuson,  D.  8t  R.  N. 
P.  C.  22.  By  statute  5  Geo.  IV. 
a  SOiy  $'  10,  persons  employed  in  the 
poai^ffice  embezzling  notes,  parlia- 
mentary proceedings,  or  newspapers, 
&c«,.are  guilty  of  a  misdemeanor,  and 
punishable  by  fine  and  imprisonment, 
the  offence  to  be  tried  either  where 
committed  or  where  the  offender  is 
af^irehended. 

By  7  &  8  Geo.  IV.  c.  29,  $  49, 
bankers,  merchants,  brokers,  attomies, 
and  other  agents,  embezzling  money 
intniited  to  them  to  be  applied  to  any 
speoial  purpose,  or  embezzling  any 
goodsi  or  vakxaUe  security  intrusted 
to  them  for  safe  custody,  or  for  any 
special  purpose,  are  guilty  of  a  misde- 
meanor, and  punishable  in  any  of  the 
modes  pointed  out  in  §  46.  Sect  50 
provides,  that  the  Act  shall  not  affect 
trustees  or  mortgagees;  nor  bankers, 
&e.  receiving  money  due  on  securities, 
or  disposing  of  securities  on  which  they 
have  a  lien.  By  $  51,  factors  pledging 
for  their  own  use  any  goods,  or  doco* 
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meats  relating  to  goods,  intrusted  to 
them  for  the  purpose  of  sale,  are  guilty 
of  a  misdemeanor,  and  pumshable  by 
transportation  for  fourteen  or  seven 
years,  or  by  fine  and  imprisonment;  as 
the  court  dull  award ;  die  clause  ilot 
to  extend  to  cases  where  the  pledge 
docs  not  exceed  the  amount  of  their 
lien.  And  by  §  52,  these  provisions 
as  to  agents  shaU  not  lessen  any  re- 
medy which  the  party  aggrieved  pre- 
viously had,  at  law  or  in  equity.  A 
person  intrusted,  as  a  private  friend^ 
with  a  bill  to  get  it  discounted,  aiid 
converting  it  to  his  own  use,  is  not  an 
agent  within  the  meaning  of  the  A(ft ; 
Rex  T.  Pnnce,  2  C.  &  P.  517.  As  to 
embezzlement  by  bankrupts,  see  ante^ 
156,  note  (3). 

(7)  Repealed  by  7  &  8  Geo.  IV. 
c.  27  ;  and  by  7  &  8  Geo.  IV:  c.  29, 
§  45,  it  is  enacted,  that  if  any  person 
shall  steal  any  chattel  or  fixture  let  to 
be  used  by  him  in  or  with  any  house 
or  lodging,  he  shall  be  guilty  of  felotty, 
and  be  punished  as  for  simple  larceny ; 
and  the  indictment  may  be  preferred 
in  the  common  form  as  for  larceny, 
and  as  if  the  offender  were  not  a  tenant 
or  lodger,  and  in  either  case  the  pro- 
perty may  be  laid  in  the  owner  or  per- 
son letting  to  hire.  In  Healey^t  etttr^ 
R.  &  M.  1,  it  was  considered  unneces- 
sary for  the  indictment  to  state  by 
whom  the  lodging  was  let,  the  judges 
holding  that  the  letting  might  be  statM 
cither  according  to  the  fact,  or  accord- 
ing to  the  legal  operation  of  the  cos- 
tracts.  The  statement  as  to  the  pnrty 
by  whom  the  lodging  is  let,  wooJd  bo 
regulated  by  thte  case  under  the  pr^nt 
act,  ... 
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OFFENCES  AGAINST 


2.  There  must 
be  a  carrying 
away;  the 
■lightest  re- 
moval is  8U/£- 
cient. 


and  intrusted  them^  with  intent  to  charge  such  bailed  with  tke 
value  (8) ;  or  if  he  robs  his  own  messenger  on  the  road,  with 
an  intent  to  charge  the  hundred  with  the  loss  according  to  the 
statute  of  Winchester  (/). 

2.  There  must  not  only  be  a  taking,  but  a  carrying  aunty; 
cepit  et  asportavit  was  the  old  law-latin.  A  bare  removal 
from  the  place  in  which  he  found  the  goods,  though  the  thief 
does  not  quite  make  off  with  them,  is  a  sufficient  asportation, 
or  carrying  away.  As  if  a  man  be  leading  another's  horse 
out  of  a  close,  and  be  apprehended  in  the  fact;  or  if  a  ^uest, 
stealing  goods  out  of  an  inn,  has  removed  them  from  his 
chamber  down  stairs;  these  have  been  adjudged  sufficient 
carryings  away,  to  constitute  a  larceny  (y).  Or  if  a  thief,  in- 
tending to  steal  plate,  takes  it  out  of  a  chest  in  which  it  was, 
and  lays  it  down  upon  the  floor,  but  is  surprised  before  he 
can  make  his  escape  with  it ;  this  is  larceny  (h)  (9)  )10). 


(J)  Foster,  123, 124. 
(g)  3  Inst.  108»  109. 


(h)  1  Hawk.  P.  C.  03. 


(8)  If  a  man  steal  his  own  goods 
from  his  own  bailee,  though  he  has  no 
intent  to  charge  the  bailee,  but  his  in- 
tent  was  to  defraud  the  king,  yet,  if 
the  bailee  had  an  interest  in  the  posses- 
sion,  and  could  have  withheld  it  from 
the  owner,  the  taking  is  a  larceny; 
hex  V.  WUkinsotiy  R.  &  R.  C.  C.  470. 

(9)  If  a  purse  is  tied  to  the  pocket 
by  a  string,  or  goods  to  a  counter  in  a 
shop,  and  the  purse  is  taken  out  of  the 
pocket,  or  the  goods  from  the  counter, 
yet  the  larceny  b  not  complete,  if  the 
string  remain  unbroken ;  2  East,  P.  C. 
556.  But  where  a  man  snatched  an 
ear-ring  from  a  lady's  ear,  and  after- 
wards dropped  it  in  her  hair,  it  was 
held  a  sufficient  carrying  away  to  con- 
stitute a  robbery ;  Lapier*s  cau,  Leach, 
264.  The  removal  of  a  parcel  from 
one  end  of  a  waggon  to  the  other,  with 
an  intent  to  steal,  amounts  to  a  larceny ; 
Ibid.  204.  But  where  a  bale  of  goods 
was  raised  and  placed  upon  its  end  in 
a  perpendicular  posture,  this  was 
thought  not  to  be  a  sufficient  carrying 
away,  there  not  being  a  complete  re- 
moval from  the  space  it  before  occu- 


pied; Ibid.  And  where  a  man  was 
stopped  and  ordered  by  the  prisoner  to 
put  down  upon  the  ground  a  paroel, 
which  he  was  carrying,  but  which  the 
prisoner  did  not  afterwards  take  up, 
this  was  held  not  a  sufficient  asporta- 
tion to  complete  the  crime  of  robbery  ; 
FarreVs  case,  ibid,  266.— Cu. 

(10)  As  to  what  is,  or  is  not,  a  suf- 
ficient removal  of  the  goods  to  consti- 
tute a  larceny,  see  Rex  v.  Simpson ^  Kel. 
31 ;  Rex  v.  CosUt,  1  Leach,  256;  Rex 
v.  Cherry,  2  East,  P.  C.  256 ;  Anon. 
id.  ibid ;  Rex  v.  Wilkinson ,  1  Hale, 
506;  2  Russell,  1034,  5;  1  Hawk.  c. 
19,  §  25,  et  seq. 

Prisoner  lifted  up  a  bag  from  the 
bottom  of  a  boot  of  a  coach,  but  was 
detected  before  he  had  got  it  out :  it 
did  not  appear  to  have  been  entirely 
removed  from  the  space  it  originally 
occupied  in  the  boot,  but  the  raising  it 
from  thfi  bottom  had  completely  re- 
moved each  part  of  it  from  the  space 
that  specific  part  occupied :  held  a 
complete  asportation ;  Rex  v.  WaUli, 
1  R.  &  M.  C.  C.  14. 
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3,  This  taking,  and  carrying  away,  must  also  he  felonious;  2^?J***^S 
that  is,  done  animo  furandi :  or,  as  the  civil  law  expresses  it,  remoTai,  must 
Jucfi  causd  (i).     This  requisite,  besides  excusincc  those  who  furandijtheqw 
labour  under  incapacities  ot  romd  or  will,  oi  whom  we  spoke  tion  forthejurr 
mifficiently  at  the  entrance  of  this  book  (^),  indemnifies  also 

mere  trespassers,  and  other  petty  ofienders.  As,  if  a  servant 
takes  his  master's  horse  without  his  knowledge,  and  brings 
him  home  again  (11) :  if  a  neighbour  takes  another's  plough 
that  is  left  in  the  field,  and  uses  it  upon  his  own  land,  and 
then  returns  it :  if,  under  colour  of  arrear  of  rent,  where  none 
b  due,  I  distrain  another's  cattle,  or  seize  them :  all  these  are 
misdemesnors  and  trespasses,  but  no  felonies  (/).  The  ordi- 
nary discovery  of  a  felonious  intent  is  where  the  party  doth  it 
clandestinely;  or,  being  charged  with  the  fact,  denies  it. 
But  this  is  by  no  means  the  only  criterion  of  criminality :  for 
in  cases  that  may  amount  to  larceny  the  variety  of  circum- 
stances is  so  great,  and  the  complications  thereof  so  mingled, 
that  it  is.  impossible  to  recount  all  those  which  may  evidence 
•a  felonious  intent,  or  animum  furandi :  wherefore  they  must 
be  left  to  the  due  and  attentive  consideration  of  the  court 
and  jury  (IS). 

4.  This  felonious  takimr  and  carrying  away  must  be  of  the  *•  xhepropert 

»  .      •'      "  •'      ,  •'  must  be  per- 

personal  goods  of  another :  for  if  they  are  things  realf  or  •onai.  ^ 
savour  of  the  realty,  larceny  at  the  common  law  cannot  be 
committed  of  them  (13).     Lands,  tenements,  and  heredita- 


(i)  Inst  4,1,  1. 
Ik)  See  page  20. 


(/)  1  Hal.  P.  C.  509. 


(11)  Bat  a  servant  clandestinely 
taking  his  master's  corn,  though  solely 
for  the  purpose  of  giving  it  to  his  mas- 
ter^  horses,  has  been  held,  by  a  ma- 
jority of  the  judges,  to  be  guilty  of  lar- 
ceny; Rex  V.  Morftj  R.  &  R.  C.  C. 
907.  This  decision  has  been  fre- 
quently, acted  upon  within  the  last  few 
years,  and  is  considered  generally  to  be 
law,  though  there  have  been  judges 
who  have  doubted  about  its  propriety ; 
and  juries,  where  the  object  of  taking 
the  com  has  been  clearly  proved  to 
have  been  to  give  it  to  the  horses,  have 
not  unfrequently  acquitted  the  oflfender, 
contrary  to  the  advice  of  the  judge  in 
point  of  law. 


(12)  See  1  Hale,  583;  2  East, 
P.  C.  662,  3;  Bex  v.  Wynne,  2  East, 
664;  1  Leach,  467;  2  id.  952,  4; 
Kel.  82;  2  East,  674,  681.  If  a  part 
owner  of  property  steal  it  from  the  per- 
son in  whose  custody  it  is,  and  who  is 
responsible  for  its  safety,  he  is  guilty 
of  larceny  ;  Rex  v.  Bromley,  R.  &  R. 
C.  C.  478. 

(18)  By  statute  7  &  8  Geo.  IV. 
c.  29,  §  23,  the  stealing  any  descrip- 
tion of  writings  relating  to  the  title  of 
real  estates  is  punishable  with  trans- 
portation for  seven  years,  or  with  fine 
and  imprisonment  at  the  discretion  of 
the  court ;  and,  by  §  24,  these  pro- 
▼i«ioD»  are  not  to  deprive  the  party  ag- 


ments,  either  corporeal  or  iiicorporeal/ cannot  in  the&'UftM 
be  taken  ahd^  carried  away.  And  of  things  liki^'irisl/- Unit 
adhere  to  the  fi^eeholdj  as  corn,  grass^  trees^  and  the  19fei>>^ 
lead  iipion  a  hottse,  no  larceny  eotild  be  committed  by*  iHiet 
r«des  <^  the  common  law  $  but  the  i^evemnce  of  tth^lti<#k^ 
.  and  in  many  thingd  is  still,  merely  a  tfespld9'#hich<tite))erfdM' 
oh  ia  ^tbtlety  in  the  legal  notions  of  bbr  anidesto^gi-tlTMfl^ 
thihgs  were  parcel  of  the  real  estate  r  and  thetiefbti^i  ^hili- 
they  continued  so,  could  not  by  any  possibility  be  tlie  ^ttlji^dl 
of  theft,  being  absolutely  fixed  and  immoveable^  (^ir); '  AlflS*  if 
[*233]  they  l?ere  ♦severed  by  violence,  so  as  to  be'ehar^g^'^hitb^ 
moveables;  and  at  the  same  time,  by  one  and  the  s^me  if<!m^ 
tinued  act,  carried  off  by  the  person  who  severed 'tbedi;'tb^ 
could  never  be  said  to  be  token  from  the  proprietdt,  M'tliis 
their  newly  acquired  state  of  mobility,  which  is  essential  Uy 
the  nature  of  larceny,  being  never,  as  such,  in  the  actual  or 
constructive  possession  of  any  one,  but  of  him  who  committed 
tlie  trespass.  He  could  not  in  strictness  be  said  to  ha^e 
taken  what  at  that  time  were  the  personal  goods  of  anothier^ 
since  the  very  act  of  taking  was  what  turned  them  into  per* 
sonal  goods.  But  if  the  thief  severs  them  at  one  time, 
whereby  the  trespass  is  completed,  and  they  are  CQnveirted 
into  personal  chattels,  in  the  constructive  possession  of  bim 
on  whose  soil  they  are  left  or  laid;  and  comes  again  at imo^ 
iher  time,  when  they  are  so  turned  into  personalty,  and  taki^ 
them  away;  it  is  larceny:  and  so  it  is  if  the  owner,  or  any 
one  else,  has  severed  them  (/i).  And  nowj  by  tlie  statutes 
4  Geo.  II.  c.  32,  to  steal,  or  rip,  cut,  or  break,  with  intent  to 
steal,  any  lead,  or  iron  bar,  rail,  gate,  or  palisado,  fixed  to  a 
dwelling-house  or  outhouse,  or  in  any  court  or  garden  tber:e- 
unto  belonging,  or  to  any  other  building,  is  made  felony^ 
liable  to  transportation  for  seven  years  (14):  and  to  stea]> 

(m)  See  vol.  II.  page  16.  («)  3  Inst.  109;  1  H«I.  P'.  C.  5ll0/ 


•  j« 


grieved  of  the  remedies  he  now  bos,  at     of  metal  or  other  materitl  fixed  In  or 
l««r  or  hi  equity.     This  enactment  is      to  any  building  whatMever,  or 


new.     Seed  Inst.  100;  1  Hale,  110.  fixtures  in  land  being  private  prop^yty; 

(14)  By  statute  7  &  8  Geo.    IV.  or  for  a  fence  to  any  hoase,  gavdea,;  or 

«.  29,  §  44,  stealing,  ripping,  cutting,  area,  or  in  any  square,  &c  isa  lolony 

rtr  breaking  with  intent  to  steal  any  punishable  as  in  the  case  of  sonple  lar- 

glass  or  woodwork  belonging  to  any  ceny, 
building,  or  any  utensil  or  fixtv*^  mado 
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jbmi9gei  or  4estroy  underwood  or  hedge»i  and  the  like  (15), 
tPiiob^offcfaordfl  or  gardens  of  fruit  growing  therein  (16),  to 
ill(eal>or>  otherwise  destroy  any -turnips,  potatoes,  cabbages* 
pipinnipfi,  pr^n^j  or  carrots,  or  the  roots  of  madder  when 
^rpwUigf'Ri;^  (o)  punishable  criminally  by  whipping,  smijl 
Sfilf^r  iopnaonQieut,  and  satisfiu^tion  to  the  party  wrong^df, 
.apQoprding  .to.  the  nature  of  the  offence.  (17).  Moreover, 
llntwtealing  by  night  of  any  trees,  or  of  any  roots,  shrubs, 
<n:fhMsUr.%o  the  value  of  5s.,  is  by  statute  6  Geo.  IIL  c.  36, 
■^i^^ifelony  in  the  principals,  aiders,  and  abetters,  and  in  the 
pm^diBsers  thereof  knowing  the  same  to  be  stolen :  and  by 
sUtatea  6  Geo.  III.  c.  48,  and  13  Geo.  III.  c.  33,  the  steals 
ing  of  aiiy  .timber  trees  therein  specified  (p),  and  of  any  root, 
^fJbnib,  or  plant,  by  day,  or  night,  is  liable  to  pecuniary  pe« 
m^ti^  for  the  two  first  offences,  and  for  the  third  is  consti- 
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(0)  SUL  43  Elii.  c.  7 ;  15  Car.  11. 
t:ii^  ^Seo.  It  c.  d5;  6  Geo.  III. 
c:  mi  SOeo.  III.  c.  41 ;  18  Geo.  IIL 


(p)  Oak,  beech,  chesnut,  walnut, 
ash,  elm,  cedar,  fir,  asp,  lime,  sycamore, 
birch,  poplar,  alder,  larch,  maple,  and 
hornbeam. 


■ih^ 


,'.i.»' 


;  Qp)  Bjf  sUtute  7  &  8  Geo.  IV. 
^  90^  §  19,  persons  maliciously  de- 
^tmying  or  damaging'  any  trees,  shrubs, 
«r.  wwliMwiMrii  growing  in  any  park, 
|il<,<piiMi»grQand,  garden,  orchard,  or 
(in  case  the  injury  exceeds  the 
ol  It)  shall  be  guilty  of  felony, 
fwmiAad  with  transportation  for 
fcren  jepps,  or,  imprisonment  not  ex- 
ceeding tw»  7®>n,  with  public  whip- 
ping in  addition ;  and  committing  the 
oflbnse  mi  trees,  &c.  growing  else- 
wbma^  (whete  Ibe  injury  exceeds  5/. ) 
is. abject;  t*  the  tome  punishment. 
And  by  J  20,  destroying  such  property 
whiQKSoever  growings  of  any  value 
tme  flhilUng,  renders  the  offender 
to  a  fine  of  51.  for  the  first  offence ; 
to  hard  labour  and  imprisonment  not 
croaediag  twelve  months  for  the  second 
«ffBiKO»  with  whipping  in  addition; 
and  to  transportation  or  imprisonment 
na  in  Am  last  section,  as  for  a  felony. 
Cor  «  Uiinl  offence. 

<ia>  By  7  &  8  Goo.  IV.  c.  29, 
§  42,  fltealing  or  destroying  any  plant, 
jnoQty  froit,  or   Tegetable  production. 


growing  in  any  garden,  orchard,  nur- 
sery-ground, hothouse,  greenhouse,  or 
conservatory,  is  punishable,  for  a  first 
offence,  with  imprisonment  and  hard 
labour,  not  exceeding  six  calendar 
months,  or  a  fine  not  exceeding  20/., 
over  and  above  the  value  of  the  articles 
stolen;  and  the  second  offence  is  fb- 
lony,  punishable  as  in  the  case  of  sim- 
ple larceny. 

(17)  By7&8Geo.  IV.c.  29,§43, 
the  first  ofience  is  punishable  with  hard 
labour  and  imprisonment  not  exceeding 
one  month,  or  with  a  fine  not  exceeding 
1/.,  besides  the  value  of  the  articles 
stolen,  and  the  second  offence  with 
whipping,  and  unprisonmcnt  for  a  term 
not  exceeding  six  months.  The  words 
of  the  act  are  stealing  or  destrojring 
*'  any  cultivated  root  or  plant  used  for 
the  food  of  man  or  beast,  or  for  medi- 
cine, or  for  distilling,  or  for  dyeing,  or 
for  or  in  the  course  of  any  manufac- 
ture, and  growing  in  my  laiid  open  or 
enclosed  not  being  a  garden,  orchard, 
or  nurtery-grotmd.** 


1 
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tuted  a  felony  liable  to  transportation  for  seven  years  (18). 
Stealing  ore  out  of  mines  is  also  no  larceny,  upon  the  same* 
principal  of  adherence  to  the  freehold:  with  an  exception 
oidy  to  mines  of  black  lead,  the  stealing  of  ore  out  of  whidi, 
or  entering  the  same  with  intent  to  steal,  is  felony,  puniahip 
ble  with  imprisonment  and  whipping,  or  transportation  nol 
exceeding  seven  years ;  and  to  escape  from  such  imprisoo* 
ment,  or  return  from  such  transportation,  is  felony  without 
benefit  of  clergy;  by  statute  25  Geo.  II.  c.  10  (19),  Upon 
nearly  the  same  principle  the  stealing  of  writings  relating  to  a 
real  estate  is  no  felony,  but  a  trespass  {q) :  because  they  coDr*. 
cem  the  land,  or,  according  to  our  technical  language,  sawnar 
of  the  realty,  and  are  considered  as  part  of  it  by  the  law ;  sa 
that  they  descend  to  the  heir  together  with  the  land  which 
they  concern  (r)  (20). 
Bond*,  buu.  &c.      Bonds,  bills,  and  notes,  which  concern  mere  choses  in  ac- 

made  the  sab- 

jects  of  larceny   ti(m,  Were  also  at  the  common  law  held  not  to  be  such  goods 

by  recent  ita*  , 

tutct.  whereof  larceny  might  be  committed;  being  of  no  intrinsic 

value  {s)y  and  not  importing  any  property  in  possession  of  the 
person  from  whom  they  are  taken.  But  by  the  statute 
2  Geo.  II.  c.  25,  they  are  now  put  upon  the  same  footing, 
with  respect  to  larcenies,  as  the  money  they  were  meant  to 
secure  (21).     By  statute  15  Geo.  II.  c.  13,  oflScers  or  ser- 


(9)  1  Ha  P.  C.  510;  Stra.  1137. 
(r)  See  woL  XL  p.  42a 


(j)  8  Rep.  Sa 


■     !■ 


(18)  By7&8Geo.  IV.  c.29,§88» 
persons  stealing  or  destroying  with  in- 
tent to  steal,  any  tree,  shrub,  or  under- 
wood, growing  in  any  park,  pleasure- 
ground,  garden,  or  near  houses,  (where 
the  injury  exceeds  the  sum  of  1(.,)  are 
guilty  of  felony,  and  liable  to  be  pu- 
nished as  in  cases  of  simple  larceny ; 
and  stealing,  or  damaging  with  intent 
to  steal,  such  property  elsewhere,  above 
the  value  of  5/.,  is  declared  felony,  and 
liable  to  the  same  punishment.  And, 
by  §  39,  stealing,  or  damaging  with 
intent  to  steal,  any  trees,  shrubs,  &c„ 
wheresoever  growing,  to  the  value  of 
one  shilling,  is  punishable  with  a  fine 
of  5L  for  the  first  offiance ;  with  hard 
labour,    whipping  and  imprisonment. 


not  exceeding  twelve  months,  for  the 
second  ofience ;  and  the  third  offence  is 
felony,  punishable  as  in  case  of  simple 
larceny.  There  seems  to  be  no  p«b> 
nishment  if  the  property  stolen  or  de- 
stroyed be  under  the  value  of  a  shilling. 

(19)  By  7  &  8  Geo.  IV.  c.  28, 
§  37,  stealing,  or  severing  with  intent 
to  steal  any  ore,  or  other  substance*, 
from  certain  mines,  is  felony,  and  pu- 
nishable aa  in  case  of  simple  laroenj. 
The  25  Geo.  II.  c.  105^  is  repealed  by 
7&8Geo.  IV.  c.  27. 

(20)  Vide  note  (13),  antft,  232. 

(21)  Repealed  by  7  &  8  Geo.  IV. 
c.  27 ;  and  by  7  &  8  Geo.  IV.  c.  29» 
§  5,  persona  stealing  any  tally,  order* 
or  other  seewrity,  either  public  or.pi^ 
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vaots  o(  the  bank  of  England,  secreting  or  embezzling  any 
note>  bill,  warrant,  bond,  deed,  security,  money,  or  effects, 
intrusted  with  them  or  with  tlie  company,  are  guilty  of  felony 
without  benefit  of  clergy  (22).  The  same  is  enacted  by  statute 
S4Geo.  II.  c.  11,  with  respect  to  officers  and  servants  of  the 
South  Sea  company  (23).  And  by  statute  7  Geo.  III.  c.  50, 
if  any  officer  or  servant  of  the  post-office  shall  secrete,  em- 
bezzle, or  destroy  any  letter  or  pacquet,  containing  any  bank 
note  or  other  valuable  paper  particularly  specified  in  the  act, 
or  shall  steal  the  same  out  of  any  letter  or  pacquet,  he  shall 
be  guilty  of  felony  without  benefit  of  clergy.  Or,  if  he  shall 
destroy  any  letter  or  *pacquet  with  which  he  has  received 
money  for  the  postage,  or  shall  advance  the  rate  of  postage 
on  any  letter  or  pacquet  sent  by  the  post,  and  shall  secrete 
the  money  received  by  such  advancement,  he  shall  be  guilty 
of  single  felony  (24).  Larceny  also  could  not  at  common  law 
be  committed  of  treasure-trove,  or  wreck,  till  seized  by  the 
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vate,  relating  to  this  country,  or  to  any 
foreign  state,  or  any  debenture,  deed, 
bond,  bill,  note,  warrant,  order,  or 
other  security  for  money,  or  any  order 
foY  the  delivery  of  goods,  shall  be 
guilty  of  felony,  and  punished  as  though 
they  had  stolen  any  chattel  of  equal 
value,  according  to  the  interest  the 
parties  have  in  the  securities  stolen : 
and  all  the  documents  enumerated  in 
the  act  shall  be  deemed  to  be  included 
in  the  words  ** valuable  security." 

A  check  on  a  banker,  written  on 
imstamped  pi4)er,  payable  to  D.  F.  J., 
and  not  made  payable  to  bearer,  is  not 
a  valuable  security  within  the  meaning 
of  the  act;  Rex  v.  Yates,  Car.  C.  L. 
279,038. 

(22)  Upon  this  statute,  Robert  As- 
lett  was  indicted.  He  had  been  a  con- 
fidential clerk  in  the  bank,  and  had  em. 
beizled  exchequer  bills  to  an  immense 
amount.  But  it  was  admitted  on  the 
pait  of  the  prosecution,  that  these  billB 
were  not  vaiid  exchequer  bills,  having 
not  been  duly  signed  by  the  auditor  of 
the  exchequer.  The  question  was, 
therefore,  whether  they  came  under 
the  desor^itioa  of  any  security  or 
effects. 


A  majority  of  the  judges  were  of  * 
opinion  that  these  papers  were  securi> 
ties  or  effects,  as  the  government  was 
as  much  bound  in  honour  and  justice  to 
discharge  them  as  if  they  were  tcch-^ 
nically  correct  in  all  their  parts. 

The  prisoner  therefore  received  sen- 
tence of  death,  but  as  some  of  the 
judges  were  of  a  different  opinion,  he 
was  not  executed ;  Bos.  &  Pull.  New. 
Rep.  1 Cii. 

(23)  See  2  East,  P.  C.  579.  NVhere 
a  bank  clerk  employed  to  post  into  the 
ledger,  and  read  from  the  cash  book, 
bank  notes  from  100/.  to  1000/.  value, 
and  who,,  in  the  course  of  that  oceupa> 
tion  had,  with  other  clerks,  access  to  a 
file,  upon  which  paid  notes  of  every  de- 
scription were  filed,  took  from  that  file 
a  paid  bank  note  for  50/.,  it  was  held 
that  the  prisoner  could  not  be  consi- 
dered as  intrusted  with  the  possession 
of  this  note,  so  as  to  bring  him  within  . 
the  statute ;  Rex  v.  Bakemell,  R.  &  R. 
C.  C.  35.     It  seems  doubtful  whether 

a  note  once  canceled  by  the  bank,  is 
within  the  statute ;  Id. 

(24)  See  5  Geo.  IIL  c.  26;  42 
Geo. .  IIL  c.  81 ;  and  52  Geo.  IIL 
c.  148^  with  respect  Xq  these  offnioet:| .; 
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Animals,  by  na- 
ton  wild,  are 
not  the  subject 
of  larceny,  un- 
less they  are 
tamed. 


king  or  him  who  hath  the  franchise :  for  till  such  seizure  no 
one  hath  a  determinate  property  therein.  But,  by  statute 
36  Geo.  II.  c.  19,  plundering  or  stealing  from  any  ship  in 
distress,  whether  wreck  or  no  wreck,  is  felony  without  bene- 
fit of  clergy  :  in  like  manner  as,  by  the  civil  law  (s),  this  in- 
humanity is  punished  in  the  same  degree  as  the  most  atro- 
cious theft  (25). 

Larceny  also  cannot  be  committed  of  such  animals,  in 
which  there  is  no  property  either  absolute  or  qualified ;  as 
of  beasts  that  are  ferae  naturae,  and  unreclaimed,  such  as 
deer,  hares,  and  conies,  in  a  forest,  chase,  or  warren ;  fish, 
in  an  open  river  or  pond:  or  wild  fowls  at  their  natural 
liberty  (t).  But  if  they  are  reclaimed  or  confined,  and  may 
serve  for  food,  it  is  otherwise,  even  at  common  law :  for  of 
deer  so  enclosed  in  a  park  that  they  may  be  taken  at  pleasure, 
fish  in  a  trunk,  and  pheasants  or  partridges  in  a  mew,  larceny 


(<)  Cod.  6,  2,  18. 


(0  1  Hal.  P.  C.  511.     Post.  886. 


by  the  latter  of  which  statutes,  the 
provisions  of  the  former  are  incorpo- 
rated, and  accessaries  before  the  fact 
are  ousted  of  clergy,  and  may  be  tried 
before  the  principal  is  convicted.  In 
a  case  under  7  Geo.  III.  c.  50,  where 
a  person  was  indicted  as  charger  and 
sorter,  and  was  acquitted  on  this 
special  count,  it  was  held  that  he 
could  not  be  convicted  on  a  general 
count  as  a  person  employed  in  the 
post-office,  on  evidence  that  he  was  no 
otherwise  employed  than  as  a  sorter ; 
SfMw*4  case,  2  East,  P.  C.  580.  A 
bill  of  exchange  may  be  laid  as  a  war- 
ruHt  for  the  payment  of  money  within 
that  sUtute  ;  WiUoughby's  case,  2 
East,  P.  C.  58] .  Stealing  money  out 
of  a  letter  is  not  within  that  Act ; 
SkuVs  ease,  2  East,  P.C.  582;  Leach, 
100.  Where  a  person  employed  in  the 
post-office  secreted  a  letter  containing 
a  draft  not  duly  stamped,  it  was  held 
not  to  be  an  offence  within  the  Act, 
the  draft  not  being  available;  Rex 
V.  Pooley,  R.  &  R.  C.  C.  12.  A 
stamper  at  the  post-office,  who  purloins 
a  letter  for  the  purpose  of  delivering  it 


as  a  mis-sorted  letter,  with  a  view  of 
obtaining  the  postage  of  it,  cannot  be 
capitally  convicted  of  secreting  a  letter 
containing  bills  under  the  52  G.  III. 
c.  14d,  although  the  letter  may  in  fact 
contain  bills ;  Rex  v.  Sharpe,  Car. 
C.  L.  147.  But  a  person  may  be  in- 
dicted and  convicted  under  that  statute, 
§  3,  for  stealing  a  letter,  though  he 
has  an  employment  in  the  post-office ; 
Rex  V.  Brotcn,  R.  &  R.  C.  C.  32. 
The  secreting  a  letter,  containing  rc- 
issuablc  country  bank  notes,  which  had 
been  paid  in  London,  but  not  re-issued, 
was  declared  an  offence  within  the 
meaning  of  the  Act  mentioned  in  the 
text,  by  seven  against  four  judges ; 
Rex  V.  Ranson,  R.  &  R.  C.  C.  232. 

(25)  Repealed  by  7  &  8  G«o.  l\. 
c.  27;  and  by  7  &  8  Geo.  IV.  c.29. 
§  17;  stealing  goods  or  merchandise 
from  any  vessel,  barge,  or  boat,  in  any 
port,  river,  or  canal,  or  from  any  dock, 
wharf,  or  quay  adjacent,  is  punishable 
with  transportation  for  life,  or  not  less 
than  seven  years,  or  imprisonment  not 
exceeding  four  years,  with  whipping  to 
male  offenders  in  addition. 
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maty  be  comttiitted  («).     And  now^  by  statute ^  Get);  I.'c.  g»/ 

tcy  biint}  wound;  kill,  or  steal  any  deer  7  ^<^  rob  tt  wal*reh ;  'bt* 

to  s  teat  fish  from  a  river  or  pond ;  b^ifr^  in  these  ca^es"afMi^ 

anddisguised ;  als6  to  huht,^  'watmiy  kit);  x)i^  st^f- any  d^^;' 

ini^Ute  king'^  forests   or  chases  enclosed/  or- in  !any' otheir' 

eMalosMl  place  where  de^  have  been  usuaHy kept;  or  by  ^!ft^ 

or  promise  of  reward  to  procure  any  person  to  join  tb^m  in 

siiich  unlawful  act;  all  these  are  felonies  without  benefit  of 

clergy  (*6).    And  the  statute  16  Geo.  III.  c.  30,  enacts,  that 

every  Unauthorised  person,  his  aiders  and  abettors,  who  sKall 

coUTfie, '  hunt,  shoot  at,  or  otherwise  attempt  to  kill,  wound, 

6r  di^stroy  any  red  or  fallow  deer  in  any  forest,  chase,  purlieu, 

or  ancient  walk,  or  in  any  enclosed  park,  paddock,  wood,  or 

other  ground,  ♦where  deer  are  usually  kept,  shall  forfeit  the      [*236] 

sum  of  ^L,  or  for  every  deer  actually  killed,  wbunded,  de-. 

stroyed,  taken  in  any  toil  or  snare,  or  carried  away,  the  sum 

of  30/.,  or  double  those  sums  in  case  the  offender  be  a  keeper: 

and?,'  iipon  a  second  offence,  whether  of  the  same  or  a  different 

species,  shall  be  guilty  of  felony,  and  transportable  for  seven 

years.     Which  latter  punishment  is  likewise  inflicted  on  all 

persons  armed  with  offensive  weapons,  who  shall  come  into 

such  places  with  an  intent  to  commit  any  of  the  said  offences, 

and  shall  there  unlawfully  beat  or  wound  any  of  the  keepers 

in  the  execution  of  their  offices,  or  shall  attempt  to  rescue 

any  person  from  their  custody.      Also  by  statute  5  Geo.  III. 

c.  1  ij,  the  penalty  of  transportation  for  seven  years  is  inflicted 

on  persons  stealing  or  taking  fish  in  any  water  within  a  park, 

paddock,  garden,  orchard,  or  yard:   and  on  the  receivers, 

aiders,  and  abettors  :  and  the  like  punishment,  or  whipping, 

fine,  or  imprisonment,  is  provided  for  the  taking  or  killing  of 

conies  (v)  by  night  in  open  warrens :  and  a  forfeiture  of  five 

pounds,  to  the  owner  of  the  fishery,   is  made  payable  by 

persons  taking  or  destroying,  or  attempting  so  to  do,  any  fish 

in  any  river  or  other  water  within  any  enclosed  ground,  being 

private  property  (^7).     Stealing  hawks,  in  disobedience  to 

(u)  1  Hawk.  P.O.  9-1;  1  Hal.P.C.  (v)  Sco  stttt.    22  &    23  Car.  II. 

511.  c.  25. 


(26)  Repealed  by  7  &  8  Geo.  IV.  (27)  These  are  also  repealed.     See 

c.  27,  tide  note  (2),  ante,  page  144,      note  (2),  antt   144,   full/  upon  both 
where  the  presewt  puniihraents  for  these     these  subjects, 
offences  arc  fully  set  forth. 
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the  rules  prescribed  by  the  statute  37  Edw.  III.  c.  19,  is  also 
felony  (w)  (28).  It  is  also  said  (x)  that,  if  swans  be  lawfully 
marked,  it  is  felony  to  steal  them,  though  at  large  in  a  public 
river ;  and  that  it  is  likewise  felony  to  steal  them,  though  un- 
marked, if  in  any  private  river  or  pond ;  otherwise  it  is  only 
a  trespass.  But  of  all  valuable  domestic  animals,  as  horses 
and  other  beasts  of  draught,  and  of  all  animals  domiUB  natura, 
which  serve  for  food,  as  neat  or  other  cattle,  swine,  poultry, 
and  the  like,  and  of  their  fruit  or  produce,  taken  from  them 
while  living,  as  milk  or  wool  (y),  larceny  may  be  committed ; 
and  also  of  the  flesh  of  such  as  are  either  domiUs  ox  ferce 
natur<Ey  when  killed  (z)  (^9).  As  to  those  *animals  which  do 
not  serve  for  food,  and  which  therefore  the  law  holds  to  have 
no  intrinsic  value,  as  dogs  of  all  sorts,  and  other  creatures 
kept  for  whim  and  pleasure,  though  a  man  may  have  a  base 
property  therein,  and  maintain  a  civil  action  for  the  loss  of 
them  (a),  yet  they  are  not  of  such  estimation,  as  that  the 
crime  of  stealing  them  amounts  to  larceny  (6).  But  by  statute 
10  Geo.  III.  c  18,  very  high  pecuniary  penalties,  or  a  long 
imprisonment  and  whipping  in  their  stead,  may  be  inflicted  by 
two  justices  of  the  peace,  with  a  very  extraordinary  mode  of 
appeal  to  the  quarter  sessions,  on  such  as  steal,  or  knowingly 
harbour  a  stolen  dog^  or  have  in  their  custody  the  skin  of  a 
dog  that  has  been  stolen  (c)  (30). 


(tc)  8  Inst.  96. 

(x)  Dalt.  Just  c.  156. 

(v)  Dalt.  21;  Crompt.  36;  1  Hawk. 
P.  C.  93;  1  Hal.  P.  C.  507.  The 
King  v.  Maviiny  by  all  the  judges.  P. 
17  Geo.  III. 


(s)  1  Hal.  P.  C.  511. 

(a)  See  vol.  II.  page  393. 

(6)  1  Hal.  P.  C.  512. 

(c)  See  the  remarks  in  page  4. 
This  statute  hath  now  continued  six- 
teen sessions  of  parliament  unrepealed. 


(28)  Repealed  by  7  &  8  Geo.  IV. 
c.  27 ;  see  post,  note  (30). 

(29)  By  statute  7  &  8  Geo.  IV. 
c.  29,  §  25,  it  was  enacted,  "  That  if 
any  person  shall  steal  any  horse,  mare, 
gdiding,  colt,  or  filly,  or  any  bull,  cow, 
ox,  heifer,  or  calf,  or  any  ram,  ewe, 
sheep,  or  lamb,  or  shall  wilfully  kill 
any  of  such  cattle,  with  intent  to  steal 
the  carcass,  or  skin,  or  any  part  of  the 
cattle  so  kiUed,  every  such  offender 
shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  sufl^  death  as 


a  felon.  '*  But  by  a  still  more  recent 
statute  of  2  &  3  W.  IV.  c.  62,  re- 
citing the  above-mentioned  enactment, 
and  also  a  similar  one  on  the  same 
subject,  in  9  Geo.  IV.  c.  55,  the  pu- 
nishment of  death  is  removed  from 
these  offences,  and  that  of  transporta- 
tion for  life,  without  any  power  of 
mitigation,  is  substituted  in  its  place. 
(30)  By  statute  7  &  8  Geo.  IV. 
c.  29,  §  31,  stealing"  any  dog,  beast, 
or  bird  ordinarily  kept  in  a  state  of 
confinement,   and  not  the  subject  of 
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Notwithstanding  however  that  no  larceny  can  be  committed)  The  property  of 
unless  there  be  some  property  in  the  thing  taken,  and  an  J^^ma^be 
owner ;  yet,  if  the  owner  be  unknown,   provided  there  be  a  {JSin^**^  °' 
property,  it  is  larceny  to  steal  it ;  and  an  indictment  will  lie, 
for  the  goods  of  a  person  unknown  (d).     In  like  manner  as, 
among  the  Romans,  the  lex  Hostilia  defurttB^  provided  that 
a  prosecution  for  theft  might  be  carried  on  widiout  the  inter- 
vention of  the  owner  {e).  This  is  the  case  of  stealing  a  shroud 
out  of  a  grave ;  which  is  the  property  of  those,  whoever  they 
were,  that  buried  the  deceased  (31):  but  stealing  the  corpse 
itself,  which  has  no  owner,  though  a  matter  of  great  indecency, 
is  no  felony,  unless  some  of  the  grave  cloths  be  stolen  with  it 
(/)  (32).     Very  different  from  the  law  of  the  Franks,  which 
seems  to  have  respected  both  as  equal  offences ;    when  it  . 
directed  that  a  person,  who  had  dug  a  corpse  out  of  the  ground 
in  order  to  strip  it,  should  be  banished  from  society,  and  no 
one  suffered  to  relieve  his  wants,  till  the  relations  of  the 
deceased  consented  to  his  re-admission  {g). 

Having  thus  considered  the  general  nature  of  simple  larceny 


{d)  1  Hal.  P.  C.  512. 
(«)  Gravin,  1.  3,  §  106. 


(J)  See  vol.  II.  page  429. 

{g)  Montesq.  Sp.  L.  b.  dO,  ch.  19. 


larceny  at  common  law,  is  punishable 
by  fine  not  exceeding  20/.,  together 
with  the  value  of  the  dog,  &c.  lost,  for 
the  first  offence,  and  imprisonment  not 
exceeding  twelve  months,  and  whip- 
ping for  the  second  offence.  By  §  92, 
persons  being  found  in  possession  of 
any  stolen  dog,  or  beast,  or  the  skin 
thereof,  or  any  bird,  or  plumage 
thereof,  shall  restore  the  same  to  the 
owners  by  order  of  a  justice ;  and 
persons  having  them  in  their  posses- 
sion knowing  them  to  have  been  stolen, 
shall  suffer  the  same  punishment  for 
each  offence,  as  set  forth  in  §  31. 
And  §  33  makes  the  killing,  wounding, 
or  taking  any  house-dove  or  pigeon, 
nndcr  such  circumstances  as  shall  not 
amount  to  larceny  at  common  law, 
punishable  by  fine,  on  conviction  befere 
a  justice  of  the  peace. 

(81)  See  3  Inst.  110;  12Rep.ll3; 
1  Hale,  515.  But  it  should  seem  that 
the  property  must  be  proved  at  the 

AA 


trial  to  be  in  somebody,  for  else  it  shall 
be  presumed  to  be  in  the  prisoner  upon 
his  plea  of  Not  Guilty ;  2  H«le,  290; 
8  Mod.  249. 

(82)  Battheialcittgicpadeadbody, 
even  though  for  the  purpose  of  dis- 
section, is  an  indictable  offence  at 
common  law,  and  punishable  by  fine  or 
imprisonment ;  Rex  t.  Lynn,  2  T.  R. 
788.  So  it  has  been  held  that  to  seU 
the  dead  body  of  a  capital  conyict  for 
dissection,  where  dissection  is  no  part 
of  his  sentence,  is  a  misdemeanor  in- 
dictable at  common  law ;  Bex  y.  Cun^ 
dick,  D.  &  R.  N.  P.  C.  18.  And 
arresting  a  dead  body  whereby  the 
burial  is  prevented,  is  a  misdemeanor, 
punishable  by  fine  and  imprisonment ; 
Janes  v.  "^ Aslibumham,  4  East,  465; 
Rex  v.  Lynn,  2  t.  R.  738.  And  ob- 
structing a  clergyman  in  the  act  of 
burying  a  corpse,  is  an  mdictable  mis- 
demeanor;  Rex  v.  Cheere,  7  D.  &  R. 
461 ;  4  B.  &  C.  902. 
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I  come  next  to  treat  of  its  punishment.  Theft,  by  the  *  Jewish 
law,  was  only  punished  with  a  pecuniary  fine,  and  satisfaction 
to  the  party  injured  (A).  And  in  the  civil  law,  till  some  very 
late  constitutions,  we  never  find  the  punishment  capital.  The 
laws  of  Draco  at  Athens  punished  it  with  death :  but  his  laws 
were  said  to  be  written  in  blood :  and  Solon  afterwards 
changed  the  penalty  to  a  pecuniary  mulct.  And  so  the  Attic 
laws  in  general  continued  (i) ;  except  that  once,  in  a  time  of 
dearth,  it  was  made  capital  to  break  into  a  garden,  and  steal 
figs;  but  this  law,  and  the  informers  against  the  offence, 
grew  so  odious,  that  from  them  all  malicious  informers  were 
styled  sycophants;  a  name  which  we  have  much  perverted 
firom  its  original  meaning.  From  these  examples,  as  well  as 
the  reason  of  the  thing,  many  learned  and  scrupulous  men 
have  questioned  the  propriety,  if  not  lawfulness,  of  inflicting 
capital  punishment  for  simple  theft  (j).  And  certainly  the  na- 
tural punishment  for  injuries  to  property  seems  to  be  the  loss 
of  the  offender's  own  property :  which  ought  to  be  univer- 
sally the  case,  were  all  men's  fortunes  equal.  But  as  those 
who  have  no  property  themselves,  are  generally  the  most 
ready  to  attack  the  property  of  others,  it  has  been  found  ne- 
cessary, instead  of  a  pecuniary,  to  substitute  a  corporal  pu- 
nishment; yet  how  far  this  corporal  punishment  ought  to 

extend,  is  what  has  occasioned  the   doubt.      Sir  Thomas 


(/{)  Exod.  c.  zxii. 

(i)  Petit.  LL.  Attic.  1.  7,  tit  5. 

(J)  Est  enim  ad  vindUanda  furta 
nimit  airox,  nee  tamen  ad  refrttnanda 
mfficiens :  quippe  nequefurtum  simplex 
turn  itigetisf acinus  est,  ut  eapite  debeat 
plecti;  neqtie  ulla  pcena  est  tanta,  ut  ab 
latrociniis  cohibeateos,  qui  nuUam  aliam 
artem  quttrendi  victus  habeut.  (Mori 
Utopia,  edit.  Glasg.  1750,  page  21.) 
Deniquef  cum  lex  Mosaiea,  quanquam 
inclemens  et  aspera,  tamen  pecuniafur" 
tum^  haudmorte,  mulctavit ;  neputemus 
Deum,  in  nova  lege  clementitt  qua  pater 
imperat  jiliiSf  majorem  indulsisse  wAis 
invicem  saviendi  licentiam.  Htu  sunt 
cur  nati  licere  putem :  quam  vera  sit  alh- 
Murdum^  atque  etiam  pemiciosutn  rei- 
publlce,furem  atque  homicidam  ex  eequo 
puniri,  nemo  est  (opinor)  qui  nesciat, 
( Ibid.  39.)    **  For  it  is  too  sererQ  for 


the  punishment  of  theft,  and,  for  the 
prerention  of  it,  it  is  insufficient; 
simple  theft  is  not  an  offence  so  atro- 
cious as  to  merit  the  infliction  of  death, 
nor  can  any  punishment,  however  se- 
vere, be  sufficient  to  deter  from  its 
commission  those  who  have  no  other 
means  of  support.  Finally,  since  the 
mosaic  law,  although  rigorous  and  un- 
sparing, punished  theft  not  with  death, 
but  with  fines,  let  us  not  imagine  that 
God,  in  a  new  law  of  mercy,  by  which 
a  father  governs  his  children,  has  af- 
forded us  a  greater  licence  of  severity 
towards  each  other.  These  are  my 
reasons  for  thinking  such  a  punbhment 
uqjost :  how  absurd,  and  how  injurious 
to  the  state  it  must  be,  that  a  thief  and 
a  murderer  should  be  visited  with  equal 
punishment,  no  man  I  think  can  le 
ignorant." 
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More  {j ),  and  the  marquis  Beccaria  (A),  at  the  distance  of 
more  than  two  centuries  from  each  other,  have  very  sensibly 
proposed  that  kind  of  corporal  punishment  which  approaches 
the  nearest  to  a  pecuniary  satisfaction,  viz.  a  temporary  im- 
prisonment, with  an  obligation  to  labour,  first  for  the  party 
robbed,  and  afterwards  for  the  public,  in  works  of  the  most 
slavish  kind ;  in  *order  to  oblige  the  offender  to  repair,  by  his  [*237j 
industry  and  diligence,  the  depredations  he  has  committed 
upon  private  property  and  public  order.  But  notwithstanding 
all  the  remonstrances  of  speculative  politicians  and  moralists, 
the  punishment  of  theft  still  continues,  throughout  the  greatest 
part  of  Europe,  to  be  capital :  and  Pufiendorf  (/),  together 
with  Sir  Matthew  Hale  (m),  are  of  opinion  that  this  must 
always  be  referred  to  the  prudence  of  the  legislature ;  who  are 
to  judge,  say  they,  when  crimes  are  become  so  enormous  as  to 
require  such  sanguinary  restrictions  (n).  Yet  both  these 
writers  agree,  that  such  punishment  should  be  cautiously  in- 
flicted, and  never  without  the  utmost  necessity. 

Our  ancient  Saxon  laws  nominally  punished  theft  with 
death,  if  above  the  value  of  twelvepence :  but  the  criminal 
was  permitted  to  redeem  his  life  by  a  pecuniary  ransom  ;  as, 
among  their  ancestors  the  Germans,  by  a  stated  number  of 
cattle  (o).  But,  in  the  9th  year  of  Henry  the  first,  this  power 
of  redemption  was  taken  away,  and  all  persons  guilty  of  lar- 
ceny above  the  value  of  twelvepence  were  directed  to  be  hanged ; 
which  law  continues  in  force  to  this  day  (p).  For  though  the 
inferior  species  of  theft,  or  petit  larceny,  is  only  punished  by 
imprisonment  or  whipping  at  common  law,  (q),  or,  by  statute 
4  Geo.  I.  c.  11,  may  be  extended  to  transportation  for  seven 
years,  as  is  also  expressly  directed  in  the  case  of  the  Plate 
Glass  Company  (r),  yet  the  punishment  of  grand  larceny,  or 
the  stealing  above  the  value  of  twelvepence,  (which  sum  was 
the  standard  in  the  time  of  king  Athelstan,  eight  hundred 
years  ago,)  is  at  common  law  regularly  death  (33).     Which 

(j)  Utop,  page  42.  (a)  Tac.  de  mor.  Germ.  c.  12. 

(k)  Ch.  22.  (p)  1  Hal.  P.  C.  12.    3  Inst.  53. 

(/)  L.  of  N.  b.  8,  c.  3.  iq)  3  Inst.  218. 

(m)  1  IFol.  P.  C.  13.  (r)  Sut.  18  Geo.  III.  c.  88. 
(m)  Sec  page  9. 


(33)  Vide  ante,  229,  note  (1). 
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considering  the  great  intermediate  alteration  (s)  in  the  price 
or  denomination  of  *money,  is  undoubtedly  a  very  rigorous 
constitution ;  and  made  Sir  Henry  Spelman  (above  a  century 
since,  when  money  was. at  twice  its  present  rate)  complain, 
that  while  every  thing  ehe  was  risen  in  its  nominal  value,  and 
become  dearer,  the  life  of  man  had  continually  grown 
cheaper  (t).  It  is  true,  that  the  mercy  of  juries  will  often 
make  them  strain  a  point,  and  bring  in  larceny  to  be  under 
the  value  of  twelvepence,  when  it  is  really  of  much  greater 
value :  but  thiS)  diough  evidently  justifiable  and  proper,  when 
it  only  reduces  the  present  nominal  value  of  money  to  the  an- 
cient standard  («),  is  otherwise  a  kind  of  pious  perjury,  and 
does  not  at  all  excuse  our  common  law  in  this  respect  from 
the  imputation  of  severity,  but  rather  strongly  confesses  the 
charge.  It  is  likewise  true  that,  by  the  merciful  extensions 
of  the  benefit  of  clergy  by  our  modern  statute  law,  a  person 
who  commita  a  simple  larceny  to  the  value  of  thirteenpence 
or  thirteen  hundred  pounds,  though  guilty  of  a  capital  offence, 
shall  be  excused  the  pains  of  death ;  but  this  is  only  for  the 
first  offence.  And  in  many  cases  of  simple  larceny  the  be- 
nefit of  clergy  is  taken  away  by  statute :  as  firom  horsesteal- 
ing in  die  principals  and  accessaries  both  before  and  after  the 
fiict  (w) :  theft  by  great  and  notorious  theives  in  Northumber- 
land and  Cumberland  (x) ;  taking  woollen  cloth  from  off  the 
tenters  (j^),  or  linens,  fustians,  calicoes,  or  cotton  goods,  from 
the  place  o£  manu&cture  (z)  (36) ;  (which  extends,  in  the  last 


(s)  In  the  reign  of  king  Henry  I. 
the  ststed  value,  at  tke  exohequer,  of 
a  pasture  fed  ox,  was  one  shilHng; 
(Dial,  de  Scacc.  1.  1,  §  7,)  which,  if 
we  should  even  suppose  to  mean  the 
Molidus  legalis  mentioned  by  Lynde- 
wode,  (Prov.  1.  S,  a  18;  seeToL  IL 
page  ^09,)  or  the  72d  part  of  a  pound 
of  gold,  is  only  equal  to  Idi.  4d,  of  the 
present  standard. 

(f)  Gloss.  350. 

(u)  2  Inst.  180. 

(w)  Slat.  1  Edw.  VI.  a  12;  2  &  3 
Edw.  VI.  c.  33;  31f  BHz;  c  12. 

(x).8tet.  18  Car.  IL  c.  a 

ly)  Stot.  22  Car.  II.  c.  5.  But  as 
it  sometimes  is  difficult  to  prove  the 
identity  of  the  goods  so  stolen,  the 


onus  probandi  with  respect  to  inno- 
cence is  now,  by  statute  15  Geo.  II. 
c.  27,  thrown  on  the  persons  in  whose 
custody  such  goods  are  found:  the 
failure  whereof  is,  for  the  first  time,  a 
misdemeanor  punishable  by  forfeiture 
of  tiie  treble  value ;  for  the  second,  by 
imprisonment  al3o ;  and  the  third  time 
it  becomes  a  felony,  punished  with 
transportation  for  seven  years. 

(0  Sut.  18  Geo.  II.  c.  27.  Note, 
in  the  three  last  cases  an  option  is 
given  to  the  judge  to  transport  the 
offender ;  for  tife  in  the  first  case,  for 
tevtn  years  in  the  second,  and  for  four- 
teen years  in  the  third :  in  the  first  and 
third  cases  instead  of  sentence  of  death, 
in  the  second  after  sentence  is  given. 


(85)  Clergy  is  restored  by  4  Geo.      IV.  c.  59,  which  is  now  repealed  by 
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case,  to  aiders,  assisters,  procui^ers,  buyers,  and  receivers ;) 
feloniously  driving  away,  or  otherwise  stealing  one  or  more 
sheep  or  other  cattle  specified  in  the  ^Acts  (36),  or  killing 
them  with  intent  to  steal  the  whole  or  any  part  of  the  car- 
ease  (a),  or  aiding  or  assisting  therein  (37) ;  thefts  on  naviga- 
ble rivers  above  the  value  of  forty  shillings  (6),  or  being  pre- 
sent, aiding,  and  assisting  thereat  (38),  plundering  vessels  in 
distress,  or  that  have  suffered  shipwreck  (c)  (39) ;  stealing 
letters  sent  by  the  post  (d)  (40) ;  and  also  stealing  deer,  fbh. 


(a)  Sut.  14  Geo.  II.  c.  6 ;  15  Geo. 
It  c.  d4.     See  vol.  I.  page  88. 

(b)  Sut.  24  Geo.  II.  c.  45. 


(c)  Stat.  12  Ann.  st.  2,  c.  18;  26 

Geo.  II.  c.  19. 
id)  Stet  7  Geo.  III.  c.  50. 


sa» 
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7  &  8  Geo.  IV.  c  27.  And  by  7  &  8 
Geo.  TV.  c.  28,  §  6,  it  is  enacted, 
"  That  benefit  of  clergy  with  respect 
to  penons  oouTicted  of  felony,  9kall  be 
■boiiahed,  but  that  nothing  herein  con- 
tained, shall  prevent  the  joinder,  in 
any  indictment,  of  any  counts  which 
ndght  have  been  joined  before  the 
passing  of  this  Act. " 

By  statute  7  &  8  Geo.  IV.  c  SO, 
§  3^  maliciously  cutting  or  destroying 
any  goods  or  article  of  silk,  woollen, 
ttmn,  or  cotton,  or  of  any  such  mate- 
riala  mixed,  or  of  any  framework* 
knitted  piece,  stocking,  hose,  or  lace, 
being^  in  any  loom  or  frame,  or  on  any 
machine  or  engine,  rack,  or  tenter,  or 
any  macfaiBery  whatsoever  belongmg 
to  those  manufactures,  or  entering  any 
manufactory,  building,  or  place,  with 
intent  to  commit  such  offences,  is 
puushable  with  transportation  for  life, 
or  not  less  than  seven  years,  or  impri- 
sonment not  exceeding  four  years,  with 
whipping  in  addition  to  nsale  offenders. 
The  4  Geo.  IV.  c.  46,  is  repealed  by 
T  &  8  Geo.  IV.  c.  27.  The  former 
statute  repealed  the  capital  felony  prc- 
•eribed  by  22  Geo.  III.  on  this  sub- 
ject. 

By  7  &  S  Geo.  IV.  c.  29,  §  16, 
stealing  to  the  value  of  10».  any  silk, 
woollen,  linen,  or  cotton,  or  any  mix- 
ture of  such  materials,  whilst  exposed 
in  any  stage  of  manufcctngPy  iii<>aiiy 
field,  or  building,  or  other  place,  is 


punishable  with  transportation  for  life, 
or  not  exceeding  fourteen  years,  or 
imprisonment  not  exceeding  four  years, 
widi  privnte  or  puMic  whipping. 

(a6)  Repealed  b77  &  8  Geo.  IV. 
c.  27.     See  the  next  note. 

(87)  Vide  note  (29),  ante,  296, 
where  the  existing  punishments  fbr 
these  offences  are  set  fbrth. 

(38)  Vide  note  (25),  ante,  235, 
where  the  present  punishment  is  de- 
scribed. Clergy  was  allowed  by  sta- 
tttte  4  Geo.  IV.  c.  54,  which  is  wiw 
repealed  by  7  &  8  Geo.  IV.  c  27. 

(39)  By  7  &  8  Geo.  IV.  c  29, 
§  18,  any  person  plundering  or  steal- 
ing any  part  of  any  ship  or  vessel 
which  shdl  be  in  distress,  or  wrecked, 
stranded,  or  cast  on  shore,  or  any 
goods,  merchandise,  or  articles  of  any 
kind  belonging  to  such  ship  or  vessel, 
shall  suffbr  death  as  a  felon;  provided 
that  where  articles  of  small  value  sh«ll 
be  stranded  or  cast  on  shore,  and 
stolen,  without  cruelty,  outrage,  or 
violence,  the  offender  may  be  prose- 
cuted and'  punished  as  fbr  simple  lar- 
ceny :  and  in  either  case  the  offender 
may  be  tried  in  the  county  in  whkh 
the  offence  is  committed,  or  the  next 
adjoining.  The  12  Ann.  st.  2,  c.  18, 
&  26  Geo.  IL  c.  19^  so  far  as  they  re- 
late to  the  same  sulgect,  were  repealed 
by  the  7  &  8  Geo.  IV.  c.  27. 

(40)  Vide^mle  (24),  antfi  286^ 
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Hares,  and  conies,  under  the  peculiar  circumstances  mentioned 
in  the  Waltham  black  act  {e)  (41).     Which  additional  seve- 
rity is  owing  to  the  great  malice  and  mischief  of  the  theft  in 
some  of  these  instances ;  and,  in  others,  to  the  difficulties  men 
would  otherwise  lie  under  to  preserv.e  those  goods,  which  are 
so  easily  carried  off.     Upon  which  last  principle  the  Roman 
law  punished  more  severely  than  other  thieves  the  abigei,  or 
stealers  of  cattle  (/) ;  and  the  balnearii,  or  such  as  stole  the 
clothes  of  persons  who  were  washing  in  the  public  baths  (g) ; 
both  which  constitutions  seems  to  be  borrowed  from  the  laws 
of  Athens  (A).     And  so  too  the  ancient  Goths  punished  with 
unrelenting  severity  thefts  of  cattle,  or  corn  that  was  reaped 
and  left  in  the  field :  such  kind  of  property,  which  no  human 
industry  can  sufficiently  guard,  being  esteemed  under  the  pe- 
culiar custody  of  heaven  (t).     And  thus  much  for  the  oflfence 
of  simple  larceny, 
ooa^onndiar.        Mixed,  or  compoufid  larceny,  is  such  as  has  all  the  proper- 
ties of  the  former,  but  is  accompanied  with  either  one,  or  both, 
of  the  aggravations  of  a  taking  from  one's  house   or  person. 
First,  therefore,  of  larceny  from  the  house,  and  then  of  larceny 
from  the  person. 
Ihi^^mSe      ^'  I^*^c^"y  fi'oni  the  house,  though  it  seems,  from  the  con- 
StaS?'^^^    siderations  mentioned  in  the  preceding  chapter  (j),  to  have  a 
SSV2S?**ic    ^^8^^^  degree  of  guilt  than  simple  larceny,  yet  it  is  not  at  all 
covdinfftothe    ♦distinguished  from  the  other  at  common  law  (k);   unless 

ursine  of  tuB  pro-      «  .     ,  \   /  » 

p«tr  rtoien ;  whcrc  it  is  accompauicd  with  the  circumstance  of  breaking  the 
L  '^^J  house  by  night ;  and  then  we  have  seen  that  it  falls  under  ano- 
ther description,  t?i?.that  of  burglary.  But  now  by  several  Acts 
of  Parliament  (the  history  of  which  is  very  ingeniously  de- 
duced by  a  modem  learned  writer  (/),  who  hath  shewn  them 
to  have  gradually  arisen  from  our  improvements  in  trade  and 
opulence)  the  benefit  of  clergy  is  taken  from  larcenies  com- 
mitted in  a  house  in  almost  every  instance ;  except  that  lar- 
ceny of  the  stock  or  utensils  ofthe  Plate  Glass  Company  from 
any  of  their  houses,  &c.  is  made  only  single  felony,  and  liable 

(e)  Sut.  9  Geo.  L  c.  22.  (i)  Stiernh.  de  jur.  Goth.  1.  3,  c.  5. 

(/)  Ff.  47,  t.  14.  0)  See  page  223. 

ig)  Ibid.  1. 17.  (k)  I  Hawk.  P.  C.  98. 

(/i)  Pott.  Antiq.  b.  1,  c.  26.  (/)  Barr.  375,  &c. 


(41)  Vide  note  (2),  antt,  144,  bj     felony  i«  removed, 
which  it  will  Uffur  that  the  cif>ital 
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to  transportaUon  for  seven  years  (m).  The  multiplicity  of  the 
general  acts  is  apt  to  create  some  confusion  ;  but  upon  com- 
paring them  diligently  wc  may  collect,  that  the  benefit  of 
clergy  is  denied  upon  the  following  domestic  aggravations  of 
larceny  ;  viz.  First,  in  larcenies  al/ove  the  value  oflwelcepence, 
committed,  I.  In  a  church  or  chapel,  with  or  without  vio- 
lence, or  breaking  the  same  (n)  (42) :  H.  Ijibl  booth  or  tent  in  a 
market  or  fair,  in  the  day  time  or  in  the  night,  by  violence  or 
breaking  the  same ;  the  owner  or  some  of  his  family  being 
therein  (o)  (43) :  3.  By  robbing  a  dwelling-bouse  in  the  day 
time  (which  robbing  implies  a  breaking)  any  person  being 
therein  (p):  4.  In  a  dwelling-house  by  day  or  by  night,  with- 
out breaking  the  same,  any  person  being  therein  and  put  in 
fear  (g) :  which  amounts  in  law  to  a  robbery :  and  in  both 
these  last  cases  the  accessary  before  the  fact  is  also  excluded 
fVom  his  clergy.     Secondly,  in  larcenies  to  the  value  of  Jive 


(m)  Stat.  13  Geo.  III.  c.  38.' 
(n)  StU.     23     Hen.    VIII.    c,    1; 
I  Edw.  VI.  c.  12;  I  H>1.  P.  C.  5ia 


(o)  Sut.  5  ft  6  Edw.   VL   c.  ! 
1  Hal.  P.  C.  J22. 
(p>  Sut.  3  &  4  W.  &  M.  c.  9. 


(ti)  Bf  7  &  8  Geo.  IV.  c.  SO, 
§  10,  "  if  any  person  aball  break  and 
enter  any  church  or  chapel,  and  steal 
therein  any  chattel,  or,  hanng  stolen 
■sy  chattel  in  any  church  or  chqiel, 
■hall  break  out  of  the  same,  crcrj  lOch 
oSender,  being  convicted  thereof,  shall 
infier  death  as  a  felon," 

Bjtaprior  statute  of  7&  8  Geo.  IV. 
c.  27,  the  ancient  statutes  of  23  Hen. 
Vlll.  c.  1,  &  I  Ed*.  6,  c.  12,  relating 
to  the  ofleuce  of  sacrilege,  were  re- 

The  prorisions  of  1  Kdir.  6,  c.  12, 
were  held  not  to  bo  confined  to  goodi 
Dwd  for  Diiine  Service,  but  to  extend 
to  articles  kept  in  a  church  for  the 
|ml'[Ki«««  of  repair ;  Hei  t.  lieurhf, 
B.  &  R.  C.  C.  386.  Thai  decision 
would  IcetP  equally  applicable  to  the 
pntent  statute. 

If  a  chureh  tower  is  built  higher 
than  the  church,  and  has  a  separate 


roof,  bnl  no  outer  door,  and  is  accessi- 
ble onl]'  from  the  bod;  of  the  chureh, 
from  which  it  is  not  separated  by  any 
partition ;  the  tower  is  a  part  of  the 
church  within  the  statute  7  &  6  Geo. 
IV.  c.  29,  g  10;  Hei  T.  IIAttbr. 
9  C.  &  P.  585.  And  see  Rei  v.  Bliclr, 
4  C.  &  P.  377. 

Goods  in  a  dissenting  chapel  vested 
in  trustees  canuol  be  described  as  the 
goods  of  their  servant,  who  has  merely 
the  custody  of  the  cbapel  and  things  in 
it,  to  clean  and  keep  in  order,  though 
he  has  the  key,  and  no  other  person 
but  the  minister  has  another  key ; 
Itfz  V.  Hutchi^un,  R.  &  R.  C.  C.  412. 

A  dissenting  mecting-hoose  ii  not  a 
"  chapel"  within  the  meaning  of  the 
present   statute;    Stx  r.    RicKardMon, 

6  C.  &  P.  335. 

(43)  The  statute  5  &  6  Edw.  6,  c.  9, 
constituting  this  offsnce  is  repealed  by 

7  &  8  Geo.  IV.  c.  27. 


'  \liemi$,33B,aoU*ip)(,l»). 
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S.  Larceny'from 
the  person,  by 
prmtelf  steal, 
taiff,  or  by  rob- 


ikillingSf  committed,  L  By  breaking  any  dwelling-housey  or 
any  out-house,  shop,  or  warehouse,  thereunto  belonging,  in 
the  day  time,  although  no  person  be  therein  (r) ;  which  also 
now  extends  to  aiders,  abettors,  and  accessaries  before  the 
fact  (s) :  2.  By  privately  stealing  goods,  *wares,  or  merchan* 
disc,  in  any  shop,  warehouse,  (^),  coach-house,  or  stable,  by 
day  or  by  night ;  though  the  same  be  not  broken  open,  and 
though  no  person  be  therein  (u)  which  likewise  extends  to 
such  as  assist,  hire,  or  command  the  offence  to  be  committed. 
Lastly,  in  larcenies,  to  the  value  of  forty  shilUnffs  in  a  dwell- 
ing-house, or  its  outhouses,  although  the  same  be  not  broken, 
and  whether  any  person  be  therein  or  no ;  unless  committed 
against  their  masters  by  apprentices  under  the  age  of  fifteen 
(v).  This  also  extends  to  those  who  aid  or  assist  in  the  con* 
mission  of  any  such  pfience  (44). 

2.  Larceny  fi*om  the  person  is  either  by  privatek^  steal-* 
ing;  or  by  open  and  violent  assault,  which  is  usually  called 
robbery. 

The  ofience  of  privately  stealing  from  a  man's  person^  as 
by  picking  his  pocket  or  tibe  like,  privily  without  his  know- 
ledge, was  debarred  of  the  benefit  of  clergy,  so  early  aS  by 
the  statute  8  Eliz.  c.  4  (45).  But  then  it  must  be  such  a  lar- 
ceny, as  stands  in  need  of  the  benefit  of  clergy,  viz.  of  above 
the  value  of  twelvepence ;  else  the  offender  shall  not  have 
judgment  of  death.  For  the  statute  creates  no  new  ofience ; 
but  only  prevents  the  prisoner  from  praying  the  benefit  of 
clergy,  and  leaves  him  to  the  regular  judgment  of  the  ancient 


(r)  Sut.  69  Eliz.  c.  15. 

(0  Sut  3  &  4  W.  &  M.  c.  9. 

(t)  See  Foster,  78;  Bwrr.  379. 


(u)  Sut.  lO&ll  W.  III.  c.  23. 
(v)  Sut  12  Ann.  stat.  1,  c.  7.* 


(44)  TheexistiiiglMrrelatnretodie 
vaioiu  oflenees  mentioiied  in  die  text 
under  the  title  "  Larceny  from  die 
lunBe,*"  will  be  found  stated  anU  223, 
note  (5). 

(45)  Repeded  by  7  &  8  Geo.  IV. 
c.  27,  and  8ee  7  &  8  Geo.  IV.  c  28, 
$  6  &  7;  the  former  enacting  that 
beneilt  of  clergy,  with  respect  to  per- 


ions  convicted  of  folony,  shall  be  abo- 
lished ;  and  the  latter,  that  no  penon 
convicted  of  felony  shall  suffer  deaths 
unless  for  some  felony  excluded  from 
benefit  of  clergy  before  or  on  the  first 
day  of  the  then  present  session  of  par- 
liament, or  made  punishable  withdeath 
by  some  sUtute  passed  after  that  day. 


*  Repealed  by  stat  7  &  8  Geo.  FV.      is  now  raised  to  five  pounds,  vide  ante, 
c.  27.  The  sum  menrmwwi  in  th>  tiBt     maibtnltL 
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law  (to).  This  severity,  for  a  most  severe  law  it  certainly  is, 
seems  to  be  owing  to  the  ease  with  which  such  offences  are 
committed,  the  difficulty  of  guarding  against  them,  and  the 
boldness  with  which  they  were  practised  (even  in  the  queen's 
court  and  presence)  at  the  time  when  this  statute  was  made  : 
besides  that  this  is  an  infringement  of  property,  in  the  ma- 
nual occupation  or  corporal  possession  of  the  *owner,  which  [*242] 
was  an  offence  even  in  a  state  of  nature.  And  therefore  the 
Moccularii^  or  cutpurses,  were  more  severely  punished  than 
common  thieves  by  the  Roman  and  Athenian  laws  {x). 

Open  or  violent  larceny  from  the  person,  or  robbery,  the  iS^^"/**^^**** 
rapina  of  the  civilians,  is  the  felonious  and  forcible  takinir,  "««* be>t«king 

j«  .i_  t*  \  o  -,  1   o' of  property,  mnd 

from  toe  person  of  another,  of  goods  or  money  to  any  value,  ^^  *<»««.  »>«' 
by  violence  or  putting  him  in  fear  (y)  (46).     1 .  There  must  be  a  materua. 
taking,  otherwise  it  is  no  robbery.     A  mere  attempt  to  rob 
wa6  indeed  held  to  be  felony,  so  late  as  Henry  the  fourth's 
lime  {z) ;  but  afterwards  it  was  taken  to  be  only  a  misdemes- 


(w)  1  Hawk.  P.  C.  96.  The  like 
observation  will  certainly  hold  in  the 
cases  of  horso-stcaling,  ( 1  Hal.  P.  C. 
581  ;)  thefts  in  Northumberland  and 
Ciimberiand ;  and  stealing  woollen 
cloth  from  the  tenters ;  and  possibly  in 
such  other  cases  where  it  is  provided 
by  any  statute  that  simple  larceny,  un- 


der oertaia  circumstances,  shall  be 
felony  without  benefit  of  clergy.  And 
see  post  242,  n.  (46. ) 

(x)  Ff.  47,  11,  7,  Pott.  Antiq.  I. 
1,  c.  26. 

(y)  1  Hawk.  P.  C.  85. 

(z)  1  Hal.  P.  C.  532. 


(46)  By  7  &  8  Geo.  IV.  c.  29,  §  6, 
if  any  person  shall  rob  any  other  person 
of  any  chattel,  money,  or  valuable  se- 
curity, every  such  offender,  being  con- 
victed thereof,  shall  suffer  death  as  a 
felon ;  aiid,  if  any  person  shall  steal 
any  such  property  from  the  person  of 
another,  or  shall  assault  any  other  per- 
son with  intent  to  rob  him,  or  shall 
with  menaces  or  by  force  demand  any 
such  property  of  any  other  person,  with 
intent  to  steal  the  same,  every  such  of- 
fender shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  bo  liable 
to  transportation  for  life,  or  not  less 
than  seven  years,  or  to  be  imprisoned 
not  exceeding  four  years ;  with,  if  a 
male,  public  or  private  whippings. 
This  statute  is  nearly  a  consolidation 
of  8  W.  &  M.  c.  9,  §  1,  respecting  rob- 


bery ;  of  48  Geo.  HI.  c.  129,  respect- 
ing stealing  from  the  person ;  and  of 
4  Geo.  IV.  c.  54,  respeeting  asaauHs, 
&c.  with  intent  to  rob.  The  23  Hen. 
VIIL  c.  1;  8  W.  &  M.  c.  9;  and 
1  E.  VI.  c.  12,  relating  to  robbery; 
the  48  Geo.  III.  c.  129,  relating  to 
stealing  from  the  person;  and* the 
4  Geo.  IV.  c.  54,  rdating  to  assaults 
with  intent  to  rob,  are  repealed  by  the 
7  &  8  Geo.  IV.  c.  27.  The  value  of 
the  property  is  immaterial,  in  all  the 
cases  mentioned  in  the  new  Act. 

To  constitute  a  stealing  from  the 
person,  the  thing  must  be  completely 
removed  from  the  person  ;  removal 
from  the  place  where  it  was,  if  it  re- 
main throughout  with  the  person,  is  not 
sufficient;  J?ex.  v.  Thcmpto%  1  R..& 
M.  C.  C.  78* 


sm 
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nor,  and  punishable  with  fine  and  imprisonment;  till  the 
statute  7  Geo.  II.  c.  21,  which  makes  it  a  felony  (transport- 
able for  seven  years)  unlawfully  and  maliciously  to  assault 
another,  with  any  offensive  weapon  or  instrument ;  or  by  me- 
naces, or  by  other  forcible  or  violent  manner,  to  demand  any 
money  or  goods ;  with  a  felonious  intent  to  rob  (47).  If  the 
thief,  having  once  taken  a  purse,  returns  it,  still  it  is  a  rob- 
bery :  and  so  it  is,  whether  the  taking  be  strictly  from  the 
person  of  another,  or  in  his  presence  only :  as,  where  a 
robber  by  menaces  and  violence  puts  a  man  in  fear,  and 
drives  away  his  sheep  or  his  cattle  before  his  face  (a).  But  if 
the  taking  be  not  either  directly  from  his  person,  or  in  his 
presence,  it  is  no  robbery  (6).  2.  It  is  immaterial  of  what 
value  the  thing  taken  is :  a  penny  as  well  as  a  pound,  thus 
forcibly  extorted,  makes  a  robbery  (c.)  3.  Lastly,  the  taking 
must  be  by  force,  or  a  previous  putting  in  fear ;  which  makes 
the  violation  of  the  person  more  atrocious  than  privately 
stealing.  For,  according  to  the  maxim  of  the  civil  law  (rf), 
"  qui  vi  rapuif,  fur  improbior  esse  videtur"  This  previous 
violence,  or  putting  in  fear,  is  the  criterion  that  distinguishes 
robbery  from  other  larcenies.  For  if  one  *privately  steals 
sixpence  from  the  person  of  another,  and  afterwards  keeps  it 
by  putting  him  in  fear,  this  is  no  robbery,  for  the  fear  is  sub- 
sequent (e) :  neither  is  it  capital,  as  privately  stealing,  being 
under  the  value  of  twelvepence.  Not  that  it  is  indeed  neces- 
sary, though  usual,  to  lay  in  the  indictment  that  the  robbery 
was  committed  by  putting  in  fear ;  it  is  sufficient,  if  laid  to 
be  done  by  violence  (/).  And  when  it  is  laid  to  be  done  by 
putting  in  fear,  this  does  not  imply  any  great  degree  of  terror 
or  affright  in  the  party  robbed :  it  is  enough  that  so  much 


(a)  1  Hal.  P.  C.  533. 

(b)  Comyns,  478 ;   Stra.  1015. 

(c)  1  Hawk.  P.  C.  97. 


id)  Ff.  4,  2.  14.  §  12. 
(«)  1  Hal.  P.  C.  534. 
(J")  Trin.  3  Ann.  by  all  the  judges. 


(47)  By  7  &  8  Geo.  IV.  c.  29,  §  7, 
if  any  person  shall  accuse  or  threaten 
to  accuse  any  other  person  of  any  in- 
famous crime,  as  described  in  §  9,  with 
a  view  or  intent  to  extort  or  gain  from 
him,  and  shall  by  intimidating  him  by 
such  accusation  or  threat,  extort  or  gain 
from  him  any  chattel,  money,  or  valu- 
able security,  every  such  offender  shall 


be  deemed  guilty  of  robbery,  and  shall 
be  indicted  and  punished  accordingly. 
It  is  equally  a  robbery  to  extort 
money  from  a  person  by  tlircatcning  to 
accuse  him  of  an  unnatural  crime, 
whether  the  party  so  threatened  has 
been  guilty  of  such  crime  or  not ;  Rex 
V.  Gardner,  I  C.  &  P.  79. 
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force,  or  threatening  by  word  or  gesture,  be  used,  as  might 
create  an  apprehension  of  danger,  or  induce  a  man  to  part 
with  his  property  without  or  against  his  consent  {g)  (48). 
Thus,  if  a  man  be  knocked  down  without  previous  warning, 
and  stripped  of  his  property  while  senseless,  though  strictly 
he  cannot  be  said  to  be  fut  in  fear  ^  yet  this  is  undoubtedly  a 
robbery.  Or,  if  a  person  with  a  sword  drawn  begs  an  alms, 
and  I  give  it  him  through  mistrust  and  apprehension  of 
violence,  this  is  a  felonious  robbery  (A).  So  if,  under  a  pre- 
tence of  sale,  a  man  forcibly  extorts  money  from  another, 
neither  shall  this  subterfuge  avail  him.  But  it  is  doubted  (i), 
whether  the  forcing  a  higler,  or  other  chapman  to  sell  his 
wares,  and  giving  him  the  full  value  of  them,  amounts  to  so 
heinous  a  crime  as  robbery  (49). 

This  species  of  larceny  is  debarred  of  the  benefit  of  clergy 
by  statute  9&  Hen.  VIII.  c.  1,  and  other  subsequent  statutes; 
not  indeed  in  general,  but  only  when  committed  in  a  dwelling- 


{£)  Fo8t.  128. 

(A)  1  Hawk.  P.  C.  96. 


(i).   Ibid.  97. 


(48)  Snatching  an  article  from  a 
man  will  constitute  a  robbery,  if  it  be 
80  attached  to  his  person  or  clothes  as 
to  afford  resistance  ;  Utx  v.  "Mawn^  R. 
H  U.  C.  C.  419.  The  true  definition 
of  robbery  is  the  stealing,  or  taking 
from  the  person,  or  in  the  presence  of 
another,  property  of  any  amoimt,  with 
such  a  degree  of  force  or  terror,  as  to 
induce  the  party  unwiilmgly  to  part 
with  his  property ;  and  whether  the 
terror  arises  from  real  or  expected  vio- 
lence to  the  person,  or  from  a  sense  of 
injury  to  the  character,  the  law  makes 
no  kind  of  difference ;  for  to  most  men 
the  idea  of  losing  their  fame  and  repu- 
tation U  equally,  if  not  more  terrific 
than  the  dread  of  personal  injury.  Tho 
principal  ingredient  in  robbery  is  a 
roan's  hcing  forced  to  part  with  his  pro- 
perty ;  and  the  judges  are  unanimously 
of  opinion,  that  upon  the  principles  of 
law,  and  the  authority  of  former  do- 
eisions,  a  threttt  to  accuse  a  man  of 
having  committed  the  g^reatest  of  all 
crimes,  is  atufficient force  to conttititte 


the  crime  of  robbery  by  putting  in  fear ; 
per  Ashurst,  J.,  in  Rex  v.  Willan, 
Leach,  292.  Where  thieves  meet  a 
a  person,  and,  by  menaces  of  death, 
make  him  swear  to  bring  them  money, 
and  he,  under  the  influence  of  such 
threats,  complies,  it  amounts  to  robbery. 
]  East,  P.  C.  714. 

(49)  This  distinction  has  been  fre- 
quently admitted  by  the  judges  in  pro- 
secutions for  robbery,  vit.  that  if  any 
thing  is  snatched  suddenly  from  tho 
head,  hand,  or  person  of  any  one  with- 
out any  struggle  on  the  part  of  the 
owner,  or  without  any  evidence  of  force 
or  violence  being  exerted  by  the  thief, 
it  does  not  amount  to  robbery.  But  if 
any  thing  is  broken  or  torn  in  conse- 
quence of  the  sudden  seizure,  it  would 
be  evidence  of  such  force  as  would  con- 
stitute a  robbery ;  as  where  part  of  a 
lady*s  hair  was  torn  away  by  snatching 
a  diamond  pin  from  her  hrad,  and  an 
ear  was  torn  by  pulling  off  an  ear-ring, 
each  of  these  cases  was  determined  to 
be  a  robbery ;  Letch,  298.— Ch. 
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house,  or  in  or  near  the  king's  highway.  A  robbery  there* 
fore  in  a  distant  field,  or  footpath,  was  not  punished  with 
death  (k) ;  but  was  open  to  tlie  benefit  of  clergy,  till  the 
statute  3  and  4  W.  and  M.  c«  9,  which  takes  away  clergy 
from  both  principals  and  accessaries  before  the  fact,  in  rob- 
bery, wheresoever  committed.  (50). 
[♦^44]  I  J,  Malicious  mischief ,  or  damage,  is  the  next  species  of 

miscSSr^wSch  injury  to  private  property,  which  the  law  considers  as  a  public 
MiSS^^dir*  crime.  This  is  such  as  is  done,  not  animo  furandi,  or  with 
arlem^^^^^  an  intent  of  gaining  by  another's  loss  ;  which  is  some,  though 
a  weak,  excuse  :  but  either  out  of  a  spirit  of  wanton  cruelty, 
or  black  and  diabolical  revenge.  In  which  it  bears  a  near 
relation  to  the  crime  of  arson ;  for  as  that  affects  the  habita- 
tion, so  this  does  the  other  property,  of  individuals.  And 
therefore  any  damage  arising  from  this  mischievous  disposi- 
tion, though  only  a  trespass  at  common  law,  is  now  by  a  mul- 
titude of  statutes  made  penal  in  the  highest  degree.  Of  these 
I  shall  extract  the  contents  in  order  of  time. 

And,  first,  by  statute  22  Hen.  VIII.  c.  11,  perversely  and 
maliciously  to  cut  down  or  destroy  the  powdike,  in  the  fens 
of  Norfolk  and  Ely,  is  felony.  And  in  like  manner  it  is  by 
many  special  statutes,  enacted  upon  the  occasions,  made  fe- 
lony to  destroy  the  several  sea-banks,  river-banks,  public 
navigations,  and  bridges,  erected  by  virtue  of  those  Acts  of 
ParUament(51).  By8tatute43Eliz.  c.  13,for  preventing  rapine 
on  the  northern  borders,  to  burn  any  barn  or  stack  of  corn  or 
grain ;  or  to  imprison  or  carry  away  any  subject,  in  order  to 
ransom  him,  or  to  make  prey  or  spoil  of  his  person  or  goods 
upon  deadly  feud  or  otherwise,  in  the  four  northern  counties 
of  Northumberland,  Westmorland,  Cumberland,  and  Dur- 
ham, or  being  accessary  before  the  fact  to  such  carrying 
away  or  imprisonment :  or  to  give  or  take  any  or  contribu- 
tion, there  called  blackmail,  to  secure  such  goods  from  ra- 
pine ;  is  felony  without  benefit  of  clergy.  By  statute  22  and 
23  Car.  II.  c.  7,  maliciously,  unlawfully,  and  willingly,  in  the 
night  time,  to  bum  or  cause  to  be  burnt  or  destroyed,  any 

(k)  1  HaL  P.  C.  535. 


(60)  ThcM  statutes  nerepealadbf  (51)  FtV«aiii^  145,  note  (8),  where 
7  dc  8  G.  IV.  c  27.  Vide«iite,a42»  it  wUl  be  seen  that  these  offences  are 
note  (46).  proriiled  for  aaslcr  Mr.  Peel's  Acts. 
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ricks  or  stacks  of  corn,  hay>  or  grain,  barns,  houses,  build- 
li^s,  or  kilns  (52);  or  to  kill  any  horses,  sheep,  or  other 
cattle,  is  felony;   but  the  ofFender   may  make  his  election 
to  be  transported   for  seven  years  (53);    and  to  maim  or 
hurt  such  *horses,  sheep,  or  other  cattle,  is  a  trespass,  foir 
which  treble  damages  shall  be  recovered  (54).     By  statute 
4  and  5  W«  and  M.  c.  23,  to  bum  on  any  waste,  between  Can- 
dlemas and  Midsummer,  any  grig,  ling,  heath,  furze,  gorse, 
or  fern,  is  punishable  with  whipping  and  confinement  in  the 
House  of  Correction  (55).   By  statute  1  Ann.  st  2,  c.  9,  cap- 
tains and  mariners  belonging  to  ships,  and  destroying  the 
same,  to  the  prejudice  of  the  owners,  and,  by  4  Geo.  I.  c.  12, 
to  the  prejudice  of  insurers  also,  are  guilty  of  felony  without 
benefit  of  clergy.     And,  by   statute  12  Ann.  st.  2,  c.   18» 
making  any  hole  in  a  ship  in  distress,  or  stealing  her  pumps, 
or  aiding  or  abetdng  such  ofience,  or  wilfully  doing  any  thing 
tending  to  the  immediate  loss  of  such  ship,  is  felony  without 
benefit  of  clergy  {56).    By  statute  1  Geo.  L  c.  48,  maliciously 


[♦245] 


(5e)  By  statute  7  &  8  Geo.  IV. 
c.  do,  §  17,  maliciously  setting  fire  to 
any  stack  of  corn,  grain,  pulse,  straw, 
b^,  or  wood,  is  a  capital  felony  ;  and 
letting  fire  to  any  crops  of  com,  grain, 
or  pulse,  whether  standing  or  cut  down, 
or  to  any  part  of  a  wood,  coppice,  or 
plantation  of  trees,  or  to  any  heath, 
gorse,  furse,  or  fern,  wheresoever  grow- 
ing, is  a  felony,  punishable  with  trans- 
portation not  exceeding  seven  years, 
or  imprisonment  not  exceeding  two 
years,  with  private  or  public  whipping 
for  male  offenders.  The  43  Eliz. 
c.  13;  4  &  5  W.  &  M.  c.  23;  22 
&  23  Car.  II.  c.  7;  I  Geo.  1.  st.  2, 
c.  48;  6  Geo.  I.  c.  16;  9  Geo.  1. 
c.  22;  and  28  Geo.  II.  c.  19,  §  3,  are 
repealed  by  7  &  8  Geo.  IV.  c.  27. 

(53)  Vi(l§  ante,  236,  note  (2d). 
Thb  ofience  no  longer  amounts  to  a 
capital  felony,  but  it  is  punished  by 
transportation  for  life. 

(54)  By  statute  7  &  8  Geo.  IV 
c.  30,  §  16,  maliciously  killing,  maim- 
ing,  or  wounding  any  cattle,  is  a  felony 
punishable  with  transportation  for  life, 
or  not  less  than  seven  yean,  or  impri- 
sonment not  exceeding  four  years,  with 


private  or  public  whipping.  The  22 
.Sc  23  Car.  II.  c.  7;  14  Geo.  II. 
c.  6;  and  15  Geo.  II.  c.  34,  on  this 
head,  are  repealed  by  7  &  8  Geo.  IV. 
c.  27.  By  §  25,  it  is  pnmded,  that 
malice  against  the  owner  of  the  pro- 
perty destroyed,  shall  not  be  essentud 
to  any  ofi*ence  under  the  Act. 

(55)  Fi(f«  anre  244,  note  (52). 

(56)  By  7  &  8  Geo.  IV.  c.  3D,  §  9, 
maliciously  setting  fire  to,  or  in  any- 
wise  destroying,  any  ship  or  vessel, 
whether  in  a  finished  or  unfinished 
state,  is  a  capital  felony.  And  by  §  10, 
malicious  damaging  any  ship  otherwise 
than  by  fire,  is  a  felony,  punishable 
with  transportation  for  seven  years,  or 
imprisonment  not  exceeding  two  years, 
with  private  or  public  whipping.  And 
by  §  11,  exhibiting  false  lights  or  sig- 
nals to  bring  any  ship  or  vessel  into 
danger,  or  tending  to  its  immediate 
destruction,  or  destroying  the  same  in 
distress,  or  when  cast  on  shore,  or  any 
of  its  contents,  or  preventing  any  as- 
sistance to  those  on  board,  is  made^* 
ci4>ital  felony.  And  by  1  &  2  Geo.  IV. 
c.  76,  §  11>  iiguring  or  concealing  any 
baoyB,  ropes,  or  marks,  belonging  to 
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to  set  on  fire  any  underwood,  wood,  or  coppice^  is  made  single 
felony  (57).  By  statute  6  Geo.  I.  c.  ^3,  the  wilful  and  mali- 
cious tearing,  cutting,  spoiling,  burning,  or  defacing  of  the 
garments  or  clothes  of  any  person  passing  in  the  streets  or 
highways,  with  intent  so  to  do,  is  felony.  This  was  occa- 
sioned by  the  insolence  of  certain  weavers  and  others  :  who, 
upon  the  introduction  of  some  Indian  fashions  prejudicial  to 
their  own  manufactures,  made  it  their  practice  to  deface  them; 
either  by  open  outrage,  or  by  privily  cutting,  or  casting  aqua 
fortis  in  the  streets  upon  such  as  wore  them  (58).  By  statute 
9  Geo.  I.  c.  22  (59),  commonly  called  the  Waltham  black 
act,  occasioned  by  the  devastations  committed  near  Waltham 
in  Hampshire,  by  persons  in  disguise  or  with  their  faces 
blacked ;  who  seem  to  have  resembled  the  Roberdsmen,  or 
followers  of  Robert  Hood,  that  in  the  reign  of  Richard  the 
first  committed  great  outrages  on  the  borders  of  England  and 
Scotland  (/) ;  by  this  Black  Act,  I  say,  which  has  in  part 
been  mentioned  under  the  several  heads  of  riots,  menaces, 
mayhem,  and  larceny  (m),  it  is  further  enacted,  that  to  set 
fire  to  any  house,  bam,  or  outhouse,  which  is  extended  by 
[*246]  statute  9  Geo.  III.  c.  29,  to  the  *malicious  and  wilful  burn- 
ing or  setting  fire  to  all  kinds  of  mills  (GO),  or  to  any  hovel, 
cock,  mow,  or  stack  of  com,  straw,  hay,  or  wood  (61) ;  or 
unlawfully  and  maliciously  to  break  down  the  head  of  any 
fishpond,  whereby  the  fish  shall  be  lost  or  destroyed  (62) ;  or 
in  like  manner  to  kill,  maim,  or  wound  any  cattle  (63) ;  or  cut 
down  or  destroy,  any  trees  planted  in  an  avenue,  or  growing 
in  a  garden,  orchard,  or  plantation,  for  ornament,  shelter^  or 
profit  (64) ;  all  these  malicious  acts,  or  procuring  by  gift  or 
promise  of  reward  any  person  to  join  them  therein,  are  felo- 

(0  8  Inst.  197.  (m)  See  pp.  144,  208,  235,  240. 


toy  anchor  or  cable  attached  to  any  enactment  on  the   subject   has  been 

ship  or  vessel  whatever,   whether  in  made. 

distress  or  otherwise,  is  punishable  with         (59)  Repealed  by  7  &  8  Geo.  IV. 

transportation  for  any  term  not  eX'  c.  27. 

ceedlng  seven  years,  or  imprisonment  (00)  Vide  ante,  221 ,  note  (2). 

for  any  number  of  years  at  the  discre-  (61 )  Vide  ante^  244,  note  (52). 

tion  of  the  court.  (62)  Vide  ante,  144,  note  (2). 

(57)   Vide  ante,  2ii,  note  {52).  (63)  Vide  ante,  2i5,  note  {5i). 

(56)  This  statute  was  repealed  by         (64)  Vide  ante,  2dd»  in  mftit, 
7  Qeo.  IV.  c,  64^  and  no  subsequent 
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niies  without  benefit  of  clergy :  and  the  hundred  shall  be 
chargeable  for  the  damages,  imless  the  offender  be  convicted 
(65).     In  like  manner  by  the  Roman  law,  to  cut  down  trees, 


(65)  By  Btatate  7&  8  Geo.  IV.  c. 
90^  §  15,  maliciously  breakiog  down,  or 
destroying  the  dam  of  any  fishpond,  or 
of  any  water  being  private  property, 
or  in  which  there  is  any  private  right 
of  fishery,  with  intent  to  destroy  the 
fish  therein,  or  putting  any  lime  or 
other  noxious  ingredient  therein,  with 
intent  to  destroy  the  fish,  or  breaking 
down  the  dam  of  any  mill  pond,*  is 
d«elarod  to  be  a  misdemeanor,  pu- 
tnriiable  at  the  discretion  of  the  court, 
widi  transportation  for  seven  years,  or 
imprisonment  not  exceeding  two  years, 
with  private  or  public  whipping  for 
■lale  offenders.  5  Eliz.  c.  21,  and  4 
Geo.  IV.  c  54,  are  repealed,  as  they 
relate  to  this  subject,  by  7  &  8  Geo. 
IV.  c.  27,  as  also  the  9  Geo.  IIL 
c.  29. 

By  sUtote  7  &  8  Geo.  IV.  c  31, 
§  2,  it  is  enacted,  **  That  if  any 
chnrch  or  chapel,  or  any  chapel  for  the 
religious  worship  of  persons  dissenting 
tSrom  the  united  church  of  England  and 
Ireland,  duly  registered  or  recorded, 
or  any  house,  stable,  coach-house,  out- 
kouse,  warehouse,  office,  shop,  mill, 
malt-house,  hop-oast,  barn,  or  granary, 
or  any  building  or  erection  used  in 
carrying  on  any  trade  or  manufacture, 
or  any  branch  thereof,  or  any  machinery, 
whether  fixed  or  moveable,  prepared 
for  or  employed  in  any  manufacture  or 
in  any  branch  thereof  or  any  steam 
engine  or  other  engine  for  sinking, 
druning,  or  working  any  mine,  or 
any  staith,  building,  or  erection,  used 
in  conducting  the  business  of  any  mine, 
or  any  bridge,  waggon-way,  or  trunk 
for  conveying  minerals  from  any  mine, 
shall  be  feloniously  demolished,  pulled 
down,  or  destroyed,  wholly  or  in  part, 
by  any  persons  riotously  and  tumul- 
tuously  assembled  together,  in  every 
such'  case  the  inhabitants  of  the  hun- 
dred, wapentake,  ward,  or  other  dis- 
VOL.  IV.  B 


trict  in  the  nature  of  a  hundred,  by 
whatever  name  it  shall  be  denominated, 
in  which  any  of  the  said  offences  shall 
be  committed,  shall  be  liable  to  yield 
full  compensation  to  the  person  or  per- 
sons damnified  by  the  offence,  not  only 
for  the  damage  so  done  to  any  of  the 
subjects  hereinbefore  enumerated,  but 
also  for  any  damage  which  may  at  the 
same  time  be  done  by  any  such  of- 
fenders to  any  fixture,  furniture,  oc 
goods  whatever,  in  any  such  churchp 
chapel,  house,  or  other  of  the  buildings 
or  erections  aforesaid.** 

It  has  been  held,  in  an  action  against 
the  hundred,  upon  the  repealed  statute 
9  Geo.  L  c.  22,  that  a  Reversioner  may 
sue  for  the  injury  he  has  sustained ;  that, 
if  no  servant  of  his  had  the  care  of  the 
premises,  he  is  the  proper  person  to 
give  in  the  examination  :  that  he  is  not 
bound  in  such  examination  to  state  his 
suspicions  as  to  the  oflknder ;  and,  that 
the  two  days  allowed  by  the  statute  for 
giving  notice  of  the  offence,  are  exclu- 
sive  of  the  day  on  which  the  fire  hap- 
pens; PelUwv.  Wonfor(L,9B.8cC.  134; 
4  M.  &  R.  130.  It  has  also  been  held, 
that  an  action  on  that  statute  does  not 
lie  against  two  of  the  inhabitants  of  the 
hundred  by  name,  but  must  be  brought 
against  the  inhabitants  at  large;  Jack- 
ton  v.  Pearson,  2  D.  &  R.,  439;  1  B. 
i\  C.  304.  The  action  lies  against 
the  hundred  by  the  owner,  though 
he  has  received  the  amount  of  his 
loss  from  an  Insurance  Office;  Clark 
V.  Bltfthing,  3  D.  &  R.,  489;  2  B.  & 
C.  254. 

By  sect.  3,  persons  damnified  by  the 
offence,  or  the  servant  in  whose  charge 
the  injured  property  was  intrusted, 
must  within  seven  days  after  the  of- 
fence has  been  committed  go  before 
a  justice  of  the  peace  residing  within 
the  hundred,  and  state  on  oath  the 
name  of  the  offender  if  known,  and 
B 
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and  especially  vines^  was  punished  in  the  same  degree  as  rob- 
bery (»).     By  statutes  6  G.  II.  c.  37,  and  10  G.  II.  c.  32,  it 

(n)  Ft.  47,  7,  2. 


•Qbmit  to  sn  examination  touching  the 
o£fence,  and  become  bound  to  prosecute 
the  oflenden  when  taken.  The  action 
must  be  commenced  within  three  ca- 
lendar montiit  after  the  o£fence. 

By  sect.  4,  all  process  in  the  action 
must  be  served  on  the  high  constable, 
who  within  seven  days  must  give  no- 
tice thereof  to  two  magistrates  of  the 
division,  and  who  may  defend  or  let 
judgment  go  by  default,  as  advised. 

By  sect.  5,  any  inhabitant  of  the  hun- 
dred may  be  a  competent  witness. 

By  sect.  6,  if  the  plaintiffrecoven,  the 
writ  of  execution  is  not  to  be  enforced, 
but  the  sheriff  on  receipt  of  it  is  to 
make  his  warrant  to  the  county  treasu- 
rer, who  is  directed  to  pay  the  amount. 

Sect.  7,  directs  that  the  high  oon- 
stable's  expences  are  to  be  allowed 
by  two  justices,  and  paid  by  the  county 
treasurer:  the  whole  of  such  monies 
are  to  be  levied  on  the  hundred  over 
and  above  their  share  of  the  county 
rate. 

By  sect.  8,  where  the  injury  does  not 
exceed  30/.,  the  parties  are  to  give 
notice  to  the  high  constable  of  their 
claim  for  compensation,  who  is  to  ex- 
hibit the  same  to  two  magistrates  in  tiie 
division,  and  they  are  to  i4)point  a  spe- 
cial petty  sesrion  between  twenty  and 
thirty  days  afterwards  to  determine  the 
claim:  the  high  constable  is  required  to 
give  notice  in  writing  to  the  claimants, 
of  the  day,  hour,  and  place  of  hold- 
ing such  petty  session  within  three  days 
after  its  appointment,  and  to  give  ten 
days*  notice  to  all  magistrates  residing 
in  the  district ;  and  the  cUdmantt  must 
cause  a  notice,  according  to  the  sche- 
dule annexed  to  the  Act,  to  be  fixed  to 
the  church  or  chapel  door,  er  other 
conspicuous  part  of  the  neighbourhood, 
two  Sundays  preceding  the  petty  ses- 
sions. 


Sect.  9,  authorises  justices  in  petty 
sessions  to  hear  such  cases  (as  men- 
tioned in  sect.  6),  and  award  com- 
pensation. 

Sect.  10,  imposes  a  penalty  on  high 
constables  for  neglect  g^  duty. 

Sect.  11,  directs,  that  proceedings, 
in  case  of  damage  to  any  church  ok 
chapel,  shall  be  taken  in  the  name  of 
the  resident  rector,  vicar,  or  curate; 
and  if  none  such,  then  in  the  name  of 
the  church  or  chapel  wardens,  or  such 
persons  as  the  property  in  the  chapel 
may  be  vested  in,  and  in  case  of  dai* 
mage  to  property  belonging  to  a  cor- 
poration, such  body  are  entitled  to  re- 
cover compensation.  The  like  conditioBS 
are  to  be  observed  as  set  forth  in  the 
prior  sections. 

Sect  12,  gives  a  similar  remedy 
against  any  county  of  a  city,  or  liberty, 
city,  town,  or  place,  not  within  a  hun- 
dred,  and  not  contributing  to  a  county 
rate,  where  the  damage  shall  occur 
therein. 

Sect.  19,  gives  an  authority  to  she- 
riflb  to  direct  their  warrants  into  li- 
berties. 

Sect.  14,  directs,  that  reimburse- 
ments in  cities,  liberties,  and  towns, 
not  within  any  hundred,  but  contrUm* 
ting  to  the  county  rate,  shall  be  made 
by  iAte  treasurer  of  the  county  on  the 
sheriff's  warrant. 

Sect  15,  directs,  that  in  counties  of 
cities,  and  in  liberties,  cities,  and  towns, 
not  contributing  to  any  county  rate,  re- 
imbursement shall  be  made  out  of  the 
rate  ap]^cable  to  the  same  purposes  as  a 
county  rate,  if  any  such,  and  if  none 
such,  then  out  of  the  fund  for  the  relief 
of  the  poor,  by  the  overseers  of  the 
parish  in  which  the  damage  was  sus- 
tained. 

By  sUtnte  7  &  8  Geo.  IV.  c.  27,  all 
prior  Acts  relating  to  actions  against 
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is  also  made  telony  without  the  benefit  of  clergy,  maliciously 
to  cut  down  any  river  or  sea  bank,  whereby  lands  may  be 
overflowed  or  damaged ;  or  to  cut  any  hop-binds  growing  in 
a  plantation  of  hops  (66),  or  wilfully  and  maliciously  to  set 
on  fire,  or  cause  to  be  set  on  fire,  any  mine,  pit,  or  delpth  of 
coal  (67).  By  statute  11  Geo.  II.  c.  22,  to  use  any  violence 
in  order  to  deter  any  person  fi*om  buying  corn  or  grain: 
to  seize  any  carriage  or  horse  carrying  grain  or  meal 
to  or  from  any  market  or  seaport ;  or  to  use  any  outrage  with 
such  intent :  or  to  scatter,  take  away,  spoil,  or  damage  such 
grain  or  meal ;  is  punished  for  the  first  ofFence  with  imprison- 
ment and  public  whipping :  and  the  second  ofience,  or  de- 
stroying any  granary  where  com  is  kept  for  exportation,  or 
taking  away  or  spoiling  any  grain  or  meal  in  such  granary,  or 
in  any  ship,  boat,  or  vessel  intended  for  exportation,  is  fe- 
lony, subject  to  transportation  for  seven  years  (68).  By 
statute  28  Geo.  II.  c.  19,  to  set  fire  to  any  gorse,  furze,  or 
fern  growing  in  any  forest  or  chase,  is  subject  to  a  fine  of 
five  pounds  (69).  By  statutes  6  Geo.  III.  c.  36  and  4S, 
and  13  Geo.  III.  c.  33,  wilfully  to  spoil  or  destroy  any 
timber  or  other  trees,  roots,  *shrubs,  or  plants,  is  for  the  two 
first  offences  liable  to  pecuniary  penalties ;  and  for  the  third, 
if  in  the  day  time,  and  even  for  the  first  if  at  night,  the  offen- 
der shall  be  guilty  of  felony,  and  liable  to  transportation  for 
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the  hundred  are  repealed;  and  the 
hundred  is  now  no  longer  liable  in  cases 
of  robbery,  but  only  in  cases  where  the 
damage  is  done  by  a  riotous  assembly. 

An  isolated  and  unfinished  building, 
ooDStmcted  as,  and  intended  for,  a 
dwelling-house,  but  never  inhabited, 
and  which  had  been  used  as  a  bam,  has 
been  held,  in  an  action  against  the 
Jnmdred  under  the  repealed  statute 
9  Geo.  I.  c.  22,  to  be  neither  a  house, 
outhouse,  or  bam,  within  the  meaning 
cyf  sect.  7 ;  EUmore  v.  St.  BriavelU^ 
8  B.  &  C.  461 ;  2  M.  &  R.  4aa 

(66)  Benefit  of  clergy  was  restored 
by  4  Geo.  IV.  c.  46,  and  transporta- 
tion and  imprisonment  were  substituted. 
This  Act  is  now  repealed  by  7  &  8 
Geo.  IV.  c.  27,  as  also  the  Acts  men-  * 


tioned   in   the  text,   vide  ante,    144, 
note  (2). 

(67)  By  statute  7  &  8  Geo.  IV.  c. 
80,  §  18,  maliciously  destroying  any  hop 
binds  growing  on  poles  in  plantations 
of  hops,  b  a  fekmy  liable  to  transporta- 
tion for  life,  or  not  less  than  seven 
years,  or  imprisonment  not  exceeding 
four  years,  with  private  or  public  whip- 
ping. And  by  sect.  5,  setting  fire  to 
any  coal-mine  is  a  capital  felony. 

(68)  The  latter  part  of  this  Act,  re- 
lating to  the  damages  to  which  the 
hundredis  liable,  is  repealed  by  7  &  8 
Geo.  IV.  c.  27 ;  and  see  as  to  the  of- 
fences mentioned  in  the  text,  9  Geo.  IV. 
c.  31.  §  26,  ante,  158,  note  (14),  217, 
note  (19). 

(69)   Repealed  ;    vide  ante,    245. 
note,  (52) 
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seven  years  (70).  By  statute  9  Geo.  III.  c.  29,  wilfully  or 
maliciously  to  burn  or  destroy  any  engine  or  other  machines, 
therein  specified,  belonging  to  any  mine  (71) ;  or  any  fences 
for  enclosures  pursuant  to  any  Act  of  Parliament,  is  made 
single  felony,  and  punishable  with  transportation  for  seven 
years,  in  the  offender,  his  advisers  and  procurers  (72).  And 
by  statute  18  Geo.  FII.  c.  38,  the  like  punishment  is  inflicted 
on  such  as  break  into  any  house,  &c.  belonging  to  the  Plate 
Glass  Company  with  intent  to  steal,  cut,  or  destroy  any  of 
their  stock  or  utensils,  or  shall  wilfully  or  maliciously  cut  or 
destroy  the  same.  And  these  are  the  principal  punishments 
of  malicious  mischief  (73). 

III.  Forgery,  or  the  crimen  falsi,  is  an  offence,  which 
was  punished  by  the  civil  law  with  deportation  or  banish- 
ment, and  sometimes  with  death  (o).     It  may  with  us  be 
tenttoddhmdj  defined,  at  common  law^  to  be,  "  the  fraudulent  making  or 
alteration   of  a  writing  to  the  prejudice  of  another  raan*s 


ni.  Furgvry 
wliidiiithe 
fidse  makinr  or 
•Iteration  or  a 
written  instm- 


(o)  Inst  4,  18,  7. 


(70)  Vide  ante,  233,  note  (15), 
where  the  existing  punishments  are  set 
forth.  The  statutes  mentioned  in  the 
text  are  repealed. 

(71)  By  statute  7  &  8  Geo.  IV. 
c.  27,  the  above  is  repealed.  And  by 
7  &  8  Geo.  IV.  c.  30,  §  6,  maliciously 
causing  any  water  to  be  conveyed  into 
any  mine  with  intent  to  damage  it,  or 
obstructing  any  air  way,  water  way, 
drain,  pit,  level,  or  shaft  belonging 
thereto,  is  punishable  as  a  felony,  with 
transportation  for  seven  years,  or  im- 
prisonment not  exceeding  two  years, 
with  private  or  public  whipping.  By 
sect.  7,  maliciously  destroying  or  da^ 
maging  with  such  intent,  any  engine  or 
other  machines  belonging  to  any  mine, 
or  any  erections  attached  thereto,  or 
any  bridge,  waggon-way,  or  trunk,  con- 
nected with  the  same,  is  a  felony  liable 
to  the  same  punishment  as  in  the  last 
recited  clause. 

(72)  By  statute  7  &  8  Geo.  IV.  c.  30, 
§  23,  maliciously  destroying  any  de- 
scription of  fence  whatsoever,  or  any 
wall,  stile,  or  gate,  is  punishable  for 
the  first  offence  with  fine  not  exceeding 


51.  above  the  value  of  the  ii\jury  done, 
and  with  imprisonment  not  exceeding 
twelve  months,  with  hard  labour  and 
private  or  public  whipping  for  any  sub« 
sequent  offence. 

By  7  &  8  Geo.  IV.  c  29.  §  40, 
stealing,  or  destroying  with  intent  to 
steal,  any  live  or  dead  fence,  wooden 
fence,  stile,  or  gate,  is  subject  to  a 
penalty  not  exceeding  5/.  above  the 
value  of  the  loss  or  injury  sustained  for 
the  first  offence,  and  to  hard  labour 
and  imprisonment  not  exceeding  twelve 
months,  with  whipping  fbr  subsequent 
offences. 

And  by  the  same  statute,  §  41,  sus- 
pected persons  found  with  any  tree  or 
shrub,  underwood,  live  or  dead  fence, 
post,  pale,  rail,  stile,  or  gate,  of  the 
value  of  two  shillings,  and  not  satisfac- 
torily accounting  for  it,  are  liable  to  a 
penalty  of  2/.  above  the  value  of  the 
article  found. 

(73)  The  following  statutes  on  this 
head  are  repealed  by  7  &  8  Geo.  IV.  c. 
27;  viz.,  13  Edw.  I.  st.  1,  c.  46;  6 
Geo.  1.  c.  16;  9  Geo.  III.  c.  29;  & 
16  Geo.  III.  c.  30. 
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right  (74) :"  for  which  the  offender  may  suffer  fine,  imprison- 
ment, and  pillory.     And  also,  by  a  variety  of  statutes,  a  more 


(74)  Or  in  other  words  it  may  be 
described,  "  as  the  falf»e  making  of  an 
ijistrument,  which  purports  on  the  face 
of  it  to  be  good  and  valid  for  the  pur- 
poses for  which  it  was  created,  with  a 
design  to  defraud  any  person  or  per- 
sons ;*•  Rex  V.  Jones,  2  East,  P.  C.  991. 
The  punishment  of  pillory  is  taken 
away  by  56  Geo.  III.  c.  138.  It  does 
not  appear  necessary  to  prove  that  the 
whole  instrument  is  fictitious  in  order 
to  establish  a  false  making,  as  the 
giving  a  fictitious  name  to  an  other- 
wise proper  security,  to  render  it  more 
available,  is  forgery.  Thus  the  in- 
dorsing a  bill  in  a  fictitious  name  is  a 
forgery,  though  the  bill  would  have 
been  equally  negotiable  if  indorsed  by 
the  prisoner  in  his  own  name,  if  the 
assumed  name  was  used  in  order  to 
defraud;  Rex  v.  Marsliall,  R.  &  R. 
C.  C.  75.  It  is  immaterial  whether 
any  additional  credit  be  gained  by  the 
forgery,  or  whether  the  false  name  be 
assumed  by  the  party  himself  for  the 
occasion ;  Id.  The  altering  a  real 
signature  to  a  false  one,  or  fraudulently 
erasing,  inserting,  or  altering  any  ma^ 
terial  part  in  a  true  document,  or 
changing  the  date  in  a  bill  of  exchange 
after  it  has  been  properly  accepted, 
are  forgeries ;  1  Hale,  684, 5.  So  the 
forging  the  name  of  a  person,  although 
such  person  never  existed,  is  a  felony ; 
Rex  V.  Bolland,  1  Leach,  C.  C.  8a 
So  if  a  person  authorize  another  to 
sign  a  note  in  his  name,  dated  at  a 
particular  place,  and  made  payable  at 
a  banker's ;  and  the  person  in  whose 
name  it  is  drawn  represent  it  to  be  the 
name  of  another  person,  with  intent  to 
defraud,  and  no  such  person  as  the  note 
and  the  representation  import  exists, 
this  is  forgery,  for  it  is  a  false  making 
of  an  instrument,  in  the  name  of  a 
non-existing  person;  Rtx  v.  Parkes^ 
2  Leach,  C.  C.  775;  2  East,  l\  C. 
963,  992.    Altering  a  bill  of  exchange 


from  a  lower  to  a  higher  sum  is  a 
forging  it,  and  the  party  doing  it  may 
be  indicted  under  the  7  Geo.  II.  c.  22, 
for  the  forgery;  and  it  was  declared 
in  the  same  case  to  be  no  defence  to 
prove,  that  prior  to  the  alteration  the 
bill  had  been  paid  by  the  drawer  and 
re-issued;  Rex  v.  Teaguif  R.  &  R. 
C.  C.  83. 

It  is  a  necessary  and  indispensable 
ingredient  in  the  crime  of  forgery,  to 
shew  that  the  parties  committed  the 
offence  with  an  intent  to  defraud;  a 
point  to  be  determined  by  the  jury. 
In  Rex  V.  Mazagora,  R.  &  R.  C.  C. 
291,  it  was  held,  that  a  jury  ought  to 
infer  an  intent  to  defraud  the  person 
who  would  have  to  pay  a  forged  instru- 
ment if  it  were  genuine,  although  from 
the  mode  of  executing  the  forgery,  or 
frxnn  that  person's  ordinary  caution,  it 
would  not  be  likely  to  impose  on  him, 
and  although  the  object  was  generally 
to  defraud  whoever  might  take  the  in- 
strument, and  the  intention  of  defraud- 
ing, in  particular,  the  person  who 
would  have  to  pay  the  instrument,  if 
genuine,  did  not  enter  into  the  pri- 
soner's contemplation.  Lettering  a 
forged  order  for  the  payment  of  money 
under  a  false  representation,  is  evi- 
dence  of  knowing  it  to  be  forged ;  Rex 
V.  Sheppard,  1  Leach,  C.  C.  226» 
R.  &  R.  C.  C.  169.  So  uttering  a 
forged  stock  receipt  to  a  person  who 
employed  the  prisoner  to  buy  stock  to 
that  amount,  and  advanced  the  money, 
is  sufficient  evidence  of  an  intent  to 
defraud  that  person ;  and  the  oath  of 
the  person  to  whom  the  receipt  was 
uttered,  that  he  believed  the  prisoner 
had  no  such  intent,  wiU  not  repel  the 
presumption  of  an  intention  to  defruud; 
Id.  Where  on  an  indictment  for 
forging  a  bill  of  exchange,  it  appears 
that  the  prisoner  assumed  a  false  name 
on  such  bill,  and  there  is  proof  of  his 
real  name,  it  is  for  hiip  to  prove  that 
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and  is,  bjr  the 
existing  law, 
almost  uniTer- 
sally  capital. 


OFFENCES   AGAINST 

severe  punishment  is  inflicted  on  the  oflender  in  many  parti* 
cular  cases,  which  are  so  multiplied  of  late  as  almost  to 
become  general.     I  shall  mention  the  principal  instances. 

By  statute  5  Eliz.  c.  14,  to  forge  or  make,  or  knowingly 
to  publish  or  give  in  evidence,  any  forged  deed,  court  roll, 
or  will,  with  intent  to  affect  the  right  of  real  property,  either 
freehold  or  copyhold,  is  punished  by  forfeiture  to  the  party 
grieved  of  double  costs  and  damages ;  by  standing  in  the 
pillory,  and  having  both  his  ears  cut  off,  and  his  nostrils  slit, 
and  seared  ;  by  forfeiture  to  the  crown  of  the  profits  of  his 
lands,  and  by  perpetual  imprisonment  For  any  forgery 
^relating  to  a  term  of  years,  or  annuity,  bond,  obligation, 
acquittance,  release,  or  discharge  of  any  debt  or  demand  of 
any  personal  chattels,  the  sam6  forfeiture  is  given  to  the 
party  grieved;  and  on  the  offender  is  inflicted  the  pillory, 
loss  of  one  of  his  ears,  and  a  year's  imprisonment:  the  second 
of&nce  in  both  cases  being  felony  without  benefit  of  clergy. 

Besides  this  general  Act,  a  multitude  of  others,  since  the 
revolution,  when  paper  credit  was  first  established,  have 
inflicted  capital  punishment  on  the  forging,  altering,  or  ut^ 
tering  as  true,  when  forged,  of  any  bank  bills  or  notes,  or 
other  securities  (p)  (75);  of  bills  of  credit  issued  firom  the 

(p)  Stat.  8  &  9  W.  IIL  c.  20,  §  36;      15  Geo.  II.  c.  13;  13  Geo.  III.  c.  79. 
11  Geo.  I.  c.  9;  12  Geo.   I.  c.  32; 


he  used  the  assumed  name  before  the 
time  he  had  the  fraud  in  view,  even  in 
the  absence  of  all  proof  as  to  what 
name  he  had  used  for  several  years 
before  the  fraud  in  question ;  Rex  v. 
Peacock,  R.  &  R.  C.  C.  278.  To 
support  a  charge  of  forgery  by  sub- 
scribing  a  fictitious  name,  there  must 
be  satisfactory  evidence  on  the  part  of 
the  prosecutor  that  it  was  not  the 
party's  real  name,  and  that  it  was  as- 
sumed for  the  purpose  of  fraud  in  that 
instance;  Uex  v.  Bontien,  id.  260.  It 
is  not  requisite  to  shew  an  intent  to 
defraud  a  particular  person,  a  general 
intent  will  be  sufficient;  3 T.  R.  176; 
1  Leach,  216.  So,  where  a  prisoner 
was  tried  for  forging  a  note,  and  it 
appeared  that  be  had  kept  the  note  in 
his  possession,  and  never  attempted  to 


utter  it ;  it  was  held,  that  the  question 
whether  the  note  was  made  innocently, 
or  with  intent  to  defraud,  was  one 
proper  for  the  consideration  of  the  jury» 
and  was  to  be  collected  from  the  hctn 
proved ;  Rex  v.  Crocker ,  R.  &  R.  C.  C. 
97 ;  2  Leach,  C.  C.  987. 

(75)  The  bank  having  preferred  one 
indictment  for  uttering  a  forged  note, 
and  another  for  having  the  same  in 
possession,  and  having  elected  to  pro- 
ceed on  the  latter  charge,  it  was  held, 
that  although  facts  sufficient  to  support 
the  capital  charge  were  made  out  in 
proof,  an  acquittal  for  the  minor  offence 
ought  not  to  be  directed,  because  the 
whole  of  the  minor  charge  was  proved, 
and  thai  did  not  merge  in  the  larger. 
R,  &  R.  C.  C.  378.  On  an  indict- 
ment for  forging    a  bank   note,  the 
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exchequer  {q)  (76);  of  South  Sea  bonds,  &c.  (r);  of  lottery 
tickets  or  orders  (s)  (77);  of  army  or  navy  debentures  (/);  of 


(9)  See  the  severil  Acts  for  issuing 
them. 

(r)  Stat  9  Ann.  c.  21  ;  6  Geo.  I. 
c.  4&  11;  12  Geo.  1.  c.  82. 


(1)  See  the  several  Acts  for  the  lot- 
teries. 

(t)  Sut.  5  Geo.  I.  c.  14;  9  Geo.  t. 
c.  5. 


•  cashier  who  signed  **  for  the  governor 
and  company  of  the  Bank  of  England," 
is  a  competent  witness  to  prove  the 
forgery ;  for  he  is  not  hy  such  a  signa^ 
tnre  personally  responsible  for  the  pay- 
ment of  the  note ;  1  Leach,  C.  C.  311 ; 
R.  &  R.  C.  C.  378 ;  but  he  is  not  an 
estential  witness,  as  his  handwriting  may 
be  disproved  by  other  witnesses  ;  Rex 
V.  Hughes,  and  R«xv.  M^Guirtj  2  East, 
P.  C.  1002;  1  Leach,  C.  C.  811. 

What  circumstances  are  sufficient  to 
constitute  the  offence  of  uttering,  which 
must  be  attended  with  a  guilty  know- 
ledge, and  what  proofs  required  to  sub- 
stantiate it,  may  be  deduced  from  the 
following  abstract  of  decided  cases, 
which  have  been  selected  from  among 
many  others.  Where  a  prisoner, 
charged  with  uttering  a  forged  note 
to  A.  B.,  knowing  it  to  be  forged, 
gave  forged  notes  to  a  boy  who  was 
not  aware  of  their  being  forgeries,  and 
directed  the  boy  to  pay  away  the  note 
described  in  the  indictment  at  A.  B.*s, 
for  the^purchase  of  goods,  and  the  boy 
did  so,  and  brought  back  the  goods 
and  the  change  to  the  prisoner  :  it  was 
held  by  the  twelve  judges,  an  uttering 
by  the  prisoner  to  A.  B. ;  Rei.  v. 
Gilet,  Car.  C.  L.  191.  So  the  de- 
livering a  box,  containing,  among  other 
things,  forged  stamps,  to  the  party's 
own  servant,  that  he  might  carry  them 
to  an  inn  to  be  forwarded  by  a  carrier 
to  a  customer  in  the  country,  is  an  ut- 
tering. And  if  the  delivery  be  in  one 
county,  and  the  inn  to  which  they  are 
carried  by  the  servant  in  another,  the 
prisoner  may  be  indicted  in  the  former. 
The  offence  of  uttering  a  forged  stamp 
will  be  complete,  although  at  the  time 
of  uttering,  certain  parts  of  the  stamp 


are  concealed ;  all  the  parts  that  are 
visible  being  like  those  of  a  genuine 
stamp ;  Rex  v.  CollicoH,  R.&  R.  C.  C. 
212.  It  u  not  necessary  that  a  pro- 
missory note  should  be  negociable,  in 
order  to  be  the  subject  of  an  indictment 
for  forging  or  uttering  it ;  Rex  v.  Boar, 
id.  800.  An  indictment  for  uttering 
forged  notes,  need  not  state  to  whom 
they  were  disposed  of,  it  is  sufficient  to 
state  that  the  prisoner  dbposed  of  the 
notes  with  intent  to  defraud  the  bank, 
he  knowing  them  at  the  time  to  be 
forged,  and  although  the  person  to 
whom  they  were  disposed  of  purchased 
them  as  and  for  forged  notes,  and  pur- 
chased them  on  his  own  solicitation, 
and  as  agent  for  the  bank,  for  the  pur- 
pose of  bringing  the  prisoner  to  punish- 
ment ;  Rex  V.  Holden,  id.  154.  Ut- 
tering a  forged  order  for  the  payment 
of  money  under  a  false  representation, 
is  evidence  of  knowing  it  to  be  forged; 
id.  169.  To  prove  the  guilty  know- 
ledge of  an  utterer  of  a  forged  bank 
note,  evidence  may  be  given  of  the 
prisoner's  baring  previously  uttered 
other  foiged  notes  knowing  them  to  be 
forged ;  Rex  v.  Whitetf,  2  Leach,  C.  C. 
968.  So  upon  an  indictment  for  utter- 
ing a  forged  note,  eridence  is  admissible 
of  the  prisoner's  having,  at  a  former  pe- 
riod, uttered  others  of  a  similar  manu- 
facture ;  and  that  others^  of  similar 
fabrication  had  been  discovered  on  the 
files  of  the  bank  with  the  prisoner's 
handwriting  on  the  back  of  them,  in 
order  to  shew  the  prisoner's  knowledge 
of  the  note  mentioned  in  the  indictment 
being  a  forgery ;  Rex  v.  Ball,  R.  & 
R.  C.  C.  132.  But  in  order  to  show 
a  guilty  knowledge  on  an  indictmen 
for  uttering  forged  bank  notes,  eridence 
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East  India  bonds  («);  of  writings  under  the  seal  of  the 
London,  or  Royal  Exchange  Assurance  (w)  (78) ;  of  the  hand 
of  the  receiver  of  the  prefines  (x)  (79);  or  of  the  accountant 
general  and  certain  other  officers  of  the  Court  of  Chancery  (y) 
(80);  of  a  letter  of  attorney  or  other  power  to  receive  or 
transfer  stock  or  annuities ;  and  on  the  personating  a  pro- 
prietor thereof,  to  receive  or  transfer  such  annuities,  stock, 
or  dividends  (z)  (81);  also  on  the  personating,  or  procuring 
to  be  personated,  any  seaman  or  other  person,  entitled  to 
wages  or  other  naval  emoluments,  or  any  of  his  personal 
representatives ;  and  the  taking,  or  procuring  to  be  taken,  any 


(u)  Stot.  12  Geo.  L  c.  $2. 
(ud)  Sut.  6  Geo.  I.  c.  18. 
(x)  Stat  S2  Geo.  11.  c.  14. 


(y)  Stat.  12  Geo.  I.  20, 
(z)  Stat.  8  Geo.  I.  c.  22;   9  Geo. 
I.  c.  12;  31  Geo.  IL  c.  22,  §  27. 


of  another  uttering,  subsequent  to  the 
one  charged,  is  inadmissible,  except 
the  latter  uttering  was  in  some  way  con- 
nected with  the  principal  case,  or  it 
can  be  shewn  that  the  notes  were  of 
the  same  manufacture ;  for  only  pre- 
vious, or  contemporaneous  acts,  can 
shew,  quo  animo,  a  thing  is  done  ;  Rex 
V.  Tavemer,  Car.  C.  L.  195. 

So,  if  a  second  uttering  be  made  the 
subject  of  a  distinct  indictment,  it  can- 
not be  given  in  evidence  to  shew  a 
guilty  knowledge  in  a  former  uttering ; 
Rex  V.  Smith,  2  C.  &  P.  633.  The 
person  whose  name  is  forged  was  for- 
merly held  to  be  not  a  competent  wit- 
ness to  prove  the  forgery  ;  Rex  v.  Rus- 
sell, I  Leach,  C.  C.  8.  But  he  has 
recently  been  made  competent  by  the 
9  Geo.  IV.  c.  32,  §  2. 

(76)  See  on  this  subject.  Rex  v. 
Aslett,  R.  &  R.  C.  C.  67. 

(77)  All  lotteries  are  now  abolished. 
Vide  ante,  168,  note  (17). 

(78)  See  39  Geo.  III.  c.  83,  §  22, 
on  this  subject. 

(79)  Vide  52  Geo.  III.  c.  143,  rela- 
tive to  prefines. 

(80)  Forging  a  paper  writing,  pur- 
porting to  be  an  office  copy  of  a  report 
of  the  accountant  general's,  of  money 
being  paid  into  the  bank,  and  also  an 


office  copy  of  a  certificate  of  one  of  the 
cashiers  of  the  bank,  was  held  to  be 
within  the  12  Geo.  I.  c.  32,  §  9 ;  i?ra 
V.  Gibson,  1  Leach,  C.  C.  61. 

(81)  An  indictment  for  forging  a 
transfer  of  stock,  is  good,  although  the 
stock  had  never  been  accepted  by  the 
person  in  whose  name  it  stood,  and  al- 
though the  transfer  was  not  witnessed 
according  to  the  rules  and  directions  of 
the  bank ;  Rei  v.  Gade,  2  Leach,  C.  C. 
732.  Upon  an  indictment  for  forging, 
or  uttering  a  power  of  attorney  to  sell 
and  transfer  stock  in  the  funds,  the 
person  whoso  name  is  forged  is  a  com- 
petent witness  for  the  crown,  if  the 
stock  has  not  been  transferred,  and  he 
has  given  notice  to  the  bank  disavowing 
the  power ;  especially  if  it  be  previously 
proved,  though  there  is  an  attestation 
importing  that  he  executed  in  the  pre- 
sence of  two  witnesses,  that  he  did  not 
so  execute  in  their  presence  ;  the  Bank 
Act  not  authorizing  any  transfer  under 
a  power  of  attorney,  unless  it  is  attested 
by  two  witnesses  ;  Rex  v.  li'uil^  R,  & 
R.  C.  C.  505.  And  it  will  make  no 
difference  whether  the  stock  was  the 
property  of  the  person  whose  name  is 
forged,  or  whether  ho  was  a  mere  trus- 
tee ;   Id. 
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fidse  oath  in  order  to  obtain  a  probate^  or  letters  of  adminis- 
tration, in  order  to  receive  such  payments  (82);  and  the 
forgingy  or  procuring  to  be  forged,  and  likewise  the  uttering, 
or  publishing,  as  true,  of  any  counterfeited  seaman's  *will  or 
power  (a)  (83):  to  which  may  be  added,  though  not  strictly 

(a)  Sut  31  Geo.  II.  c.  10;  9  Geo.   IIL  c.  30. 
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(82)  PMsonatiiig  a  seaman  who  is 
dead  is  witiiin  the  Act,  as  where  a 
prisoner  applied  at  Greenwich  hospital 
for  prixe  money  in  the  name  of  J.  B., 
and  J.  B.  was  dead,  and  supposed  to  be 
so  at  the  hospital,  though  the  prisoner 
did  not  obtain  the  money,  he  was  con- 
victed of  the  offence  ;  Hex  v.  Martin^ 
R.  &  R.  C.  C.  324.  So  where  a 
prisoner  personated  one  "  S.  Cuff," 
who  was  dead,  and  whose  prize  money 
had  been  paid  to  his  mother,  it  was  held, 
that  it  did  not  vary  the  prisoner's  guilt, 
and  that  he  might  be  convicted ;  Rei  v. 
Cravrp,  id.  327.  To  constitute  the  of- 
fence of  personating  the  name  of  a  sea^ 
man  under  the  57  Geo.  Hi.  c.  127, 
$  4,  the  person  entitled,  or  really  sup- 
posed to  be  so,  to  prize  money,  must 
be  personated  ;  personating  a  man  who 
never  had  any  connexion  with  the  ship, 
is  not  an  offence  within  the  Act ;  Uei 
T.  Tannet^  id.  351.  By  59  Geo.  III. 
c.  56,  §  3»  persons  falsely  representing 
themselves  as  the  next  of  kin  of  any 
seaman,  &c.,  or  any  agent  whose  au- 
thority is  revoked,  offering  to  receive 
wages,  pay,  prize  money,  or  other  allow- 
ance, are  guilty  of  a  misdemeanor ;  by 
§  12,  inserting  a  false  date  in  any  or- 
der for  the  payment  of  prize  money,  is 
made  a  misdemeanor;  and  by  §  17, 
persons  really  entitled  to  prize  money, 
&c.,  using  false  orders  or  certificates  to 
procnre  the  same,  arc  guilty  of  a  mis- 
demeanor. 

And  see  5  Geo.  IV.  c.  107,  §  5, 
upon  the  same  subject  Under  this 
statute  all  persons  who  aid  and  abet  in 
the  offirace  are  principals  ;  Rei  v.  Pcttf^ 
It  &  R.  C.  C.  363. 

As  to  the  oflfcnro  of  personating 
military  persons,  we  7  Geo.  IV.  c.  16. 


§  38,  which  makes  that  oflence  a  fe- 
lony, punishable  with  transportation  for 
life,  or  for  such  term  as  the  court  shall 
adjudge. 

As  to  the  like  offence  relative  to  army 
prize-money,  see  2  W.  IV.  c.  53,  §  49, 
making  it  a  felony,  punishable  with 
transportation  for  Ufe,  or  for  any  term 
not  less  than  seven  years. 

(83)  See  also  55  Geo.  III.  c.  60, 
§  31,  &  59  Geo.  III.  c.  56,  by  the  18th 
§  of  which,  the  falsely  personating  offi- 
cers, seamen,  marines,  supernumeraries, 
&c.,  entitled  to  wages,  or  their  repre- 
sentatives, or  forging  or  uttering  any 
letter  of  attorney,  order,  bill,  ticket,  or 
other  certificate,  assignment,  last  will, 
or  other  power  whatsoever,  in  order  to 
obtain  any  prize  money,  &c.  ;  or  utter- 
ing any  such  letter  of  attorney,  order, 
bill,  6cc.,  knowing  the  same  to  be 
forged,  in  order  to  receive  any  prize 
money,  &c. ;  or  taking  a  false  oath  to 
obtain  a  probate  or  letters  of  adminis- 
tration in  order  to  receive  prize  money, 
&c. ;  or  demanding,  or  receiving  wages, 
&c.,  knowing  the  will  to  be  forged,  or 
the  probate  or  administration  to  have 
been  obtained  by  a  false  oath  with  in- 
tent to  defraud,  is  made  a  capital  felony. 
By  1  &2 Geo.  IV.  c.49,  §  3»  procuring 
persons  to  sign  a  false  petition  under 
this  Act,  or  procuring  others  to  demand 
money  due,  or  supposed  to  be  due,  to 
seamen,  &c.,  under  a  certificate  from 
the  inspector  of  seamen's  wills,  is 
punishable  with  transportation  for  seven 
years  ;  and,  by  §  4,  procuring  others 
to  utter  any  forged  letter  of  attorney, 
or  other  document,  to  obtain  seamens* 
wages,  &c. ,  or  procuring  others  to  de- 
maud  or  receive  such  wages,  &c.,  is 
punishable  with  death.     By  7  Geo.  IV. 
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reducible  to  this  head»  the  counterfeiting  of  Mediterranean 
passes,  under  the  hands  of  the  lords  of  the  admiralty,  to 
protect  one  from  the  piratical  stales  of  Barbary  (6);  the  forging 
or  imitating  of  any  stamps  to  defraud  the  public  revenue  (c) 
(84);  and  the  forging  of  any  marriage  register  or  licence  (d) 
(85);  all  which  are  by  distinct  Acts  of  Parliament  made  felonies, 
without  benefit  of  clergy.  By  statutes  13  Geo.  III.  c.  52 
and  59,  forging  or  counterfeiting  any  stamp  or  mark  to  de- 
note the  standard  of  gold  and  silver  plate,  and  certain  other 
offences  of  the  like  tendency,  are  punished  with  transporta- 
tion for  fourteen  years  (86).  By  statute  12  Geo.  III.  c.  48, 
certain  frauds  on  the  stamp  duties,  therein  described,  princi- 
pally by  using  the  same  stamps  more  than  once,  are  made 
single  felony,  and  liable  to  transportation  for  seven  yeard. 
And  the  same  punishment  is  inflicted  by  statute  13  Geo.  III. 
c.  38,  on  such  as  counterfeit  the  common  seal  of  the  corpora- 
tion for  manufacturing  plate-glass,  thereby  erected,  or  know- 
ingly demand  money  of  the  company  by  virtue  of  any  writing 
under  such  counterfeit  seal  (87). 

There  are  also  certain  other  general  laws,  with  regard  to 
forgery;  of  which  the  first  is  2  Geo.  II.  c.  25,  whereby  the 
first  ofifence  in  forging  or  procuring  to  be  forged,  acting  or 
assisting  therein,  or  uttering  or  publishing  as  true  any  forged 
deed,  will,  bond,  writing  obligatory,  bill  of  exchange,  pro- 
missory note,  indorsement,  or  assignment  thereof,   or  any 


(6)  Stat.  4  Geo.  II.  c.  18. 

(c)  See  the  several  Stamp  Acts. 


(d)  Stot.  26  Geo.  II.  c.  Sa 


c.  16,  §  98,  the  peraonatmg  any  Chelsea 
pensioner,  &c.,  or  forging  any  docu- 
ments, or  knowingly  uttering  such  for- 
geries to  obtain  any  pension,  &c.,  is 
punishable  with  transportation  for  life 
or  otherwise.  A  bill,  drawn  on  the 
commissioners  of  the  navy  for  pay,  may 
be  a  bill  of  exchange,  and  a  person  may 
be  indicted  for  the  forgery  of  it  as  such. 
Rex  Y.  Chiiholm,  R.  &  R.  C.  C.  297. 

(84)  By  6  Geo.  IV.  c.  106,  forgmg 
or  uttering  the  drafts  or  other  instru- 
ment of  the  receiver  general  or  con- 
troller general  of  the  customs,  is  a  capi- 
tal felony.  Vide  also  as  to  stamps,  52 
Geo.  IIL  c.  143;  55  Geo.  III.  e.  184, 


and  c.  185;  and  6  Geo.  IV.  c  116, 
which  makes  it  a  capital  felony  to  forge 
or  utter  forged  stamps  to  newspapers. 

(85)  This  punishment  is  repealed  by 
4  Geo.  IV.  c  76,  and  transportation 
for  life  substituted.  Vide  aut$y  168, 
note  (5). 

(86)  See  52  Geo.  lU.  c.  14d;  55 
Geo.  III.  c.  185,  on  this  subject,  which 
severally  impose  the  punishment  of 
death  for  such  offences. 

(87)  And  by  24  Geo.  III.  sess.  2, 
c.  27,  to  forge  the  superscription  of 
any  letter  in  order  to  avoid  the  pay- 
ment of  the  postage,  is  a  felony  pu- 
nished by  transportation  for  seven  years. 
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acquittance  or  receipt  for  money  or  goods,  with  intention  to 
defraud  any  person,  or  corporation  (e),  is  made  felony  with- 
out benefit  of  clergy  (88).  And  by  statutes  7  Geo.  II.  c.  22, 
and  18  Geo.  III.  c.  18,  it  is  equally  penal  to  forge  or  cause 
to  be  forged  or  utter  as  true  a  counterfeit  acceptance  of  a  bill 
of  exchange,  or  the  number  or  principal  sum  of  any  account- 
able receipt  for  any  note,  bill,  or  any  *other  security  for 
money ;  or  any  warrant  or  order  for  the  payment  of  money, 
or  delivery  of  goods  (89)  (90).  So  that,  I  believe,  through 
the  ntunber  of  these  general  and  special  provisions,  there  is 
now  hardly  a  case  possible  to  be  conceived,  wherein  forgery, 
that  tends  to  defraud,  whether  in  the  name  of  a  real  or  fic- 
titious person  (/),  is  not  made  a  capital  crime  (91)  (92). 

(e)  Sut.  31  Geo.  II.  c.  22,  §  78.  (/)  Post.  116,  &c. 
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(88)  In  the  case  of  Ann  Lewis, 
Foster,  C.  L.  116,  it  was  decided,  that 
a  forged  deed,  porporting  to  be  a 
power  of  attorney  from  A.  B.,  admi- 
niftratrix  of  her  father,  E.  D.,  a 
mariner,  empowering  E.  F.  to  receive 
from  the  navy-office  the  wages  due  to 
the  deceased,  was  within  the  letter  and 
meaning  of  the  statute,  although  it 
appeared  such  seaman  died  childless, 
and  consecpiently  there  was  no  such 
person  as  his  daughter  in  rerum  na- 
ture ;  1  Hawk.  P.  C.  809. 

So  it  was  held,  that  a  power  of  attor- 
ney, under  seal,  to  transfer  stock  in 
the  public  funds,  was  a  deed ;  and  the 
uttering  of  such  a  power  of  attorney, 
knowing  it  to  be  forged,  an  uttering 
of  a  forged  deed  within  the  repealed 
statute  2  Geo.  II.  c.  25,  §  1,  and  a 
capital  offence  under  that  statute.  Rex 
V.  Fauntleroy,  1  Carrington,  N.  P.  C. 
421,  where  all  the  authorities  upon  this 
subject  are  collected;  and  vide  post, 
note  (91),  and  the  cases  there  set 
forth,  as  to  bills  of  exchange,  &c. 

(89)  An  order  to  a  shopkeeper  in  a 
forged  name  to  deliver  goods  to  the 
bearer  is  not  a  forgery ;  the  order  must 
import  thai  the  person  giving  it  has  or 
at  least  claims^  an  interest  in  tiie  money 
or  goods,  which  are  the  subgect-matter 


of  it,  that  he  has  or  at  least  assmnes 
a  disposing  power  over  such  money  or 
goods,  and  takes  upon  himself  to  trans- 
fer  the  property,  or  custody  of  them  to 
the  person  in  whose  favour  such  order 
is  made;  MitcheV*  case,  Foet.  120. 
And  it  must  be  directed  to  the  person, 
who  has  the  custody  of  the  goods; 
Clenches  case.  Leach,  487.  But  a  draft 
upon  a  banker  in  the  name  of  a  person 
who  kept  no  cash  at  the  banker's  shop, 
is  a  forgery,  as  it  assumes  that  there 
was  cash  kept  at  the  house,  which  the 
drawer  had  authority  to  dispose  of; 
Locket's  case,  id.  89. 

(90)  See  49  Geo.  111.  c.  35 ;  and 
8  Geo.  IV.  c.  8^  respecting  widows* 
pensions,  remittance  bills,  the  forging 
of  which,  or  procuring  others  to  forge 
them,  is  made  a  felony  punishable  with 
transportation. 

(91)  It  has  frequently  been  deter- 
mined, that  dravring,  indorsing,  or  ac^ 
cepting  a  bill  of  exchange  in  a  fictitious 
name  b  a  forgery ;  Boiland's  ease,  Sec, 
Leach,  78^  159,  192;  1  Hen.  Black. 
588 ;  Fost.  116.  It  is  also  forgery  to 
fabricate  a  will  by  counterfeiting  the 
name  of  a  pretended  testator,  who  is 
still  living ;  Cogan^s  eaae,  id.  355. 

If  a  person  puts  his  own  name  to  an 
instrument,  representing  himself  to  be 
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Recapitulation 
oi  the  contents 
of  the  chapter. 


These  are  the  principal  infringements  of  the  rights  of 
property:  which  were  the  last  species  of  offences  against  in- 
dividuals or  private  subjects,  which  the  method  of  distribution 
has  led  us  to  consider.  We  have  before  examined  the  nature 
of  all  offences  against  the  public,  or  commonwealth ;  against 
the  king  or  supreme  magistrate,  the  father  and  protector  of 
that  community;  against  the  universal  law  of  all  civilized 
nations  ;  together  with  some  of  the  more  atrocious  ofienoes 
of  publicly  pernicious  consequences,  against  God  and  his 
holy  religion.  And  these  several  heads  comprehend  the 
whole  circle  of  crimes  and  misdemesnors,  with  the  punish- 
ment annexed  to  each,  that  are  cognizable  by  the  laws  of 
England  (93), 


a  different  person  of  that  name  with  an 
intent  to  defraud,  he  is  guilty  of  for- 
gery ;  4  T.  R.  28. 

But  where  a  bill  of  exchange  is  in- 
dorsed by  a  person  in  his  own  name, 
and  another  represents  himself  to  be 
that  person,  he  is  not  guilty  of  forgery, 
but  it  is  a  misdemeanor ;  H«vey*s  case. 
Leach,  268. 

A  bill  or  note  may  be  produced  in 
evidence  against  a  prisoner  prosecuted 
for  the  forgery  of  it ;  and  he  may  be 
convicted  upon  the  usual  evidence  of 
the  forgery,  though  it  has  never  been 
stamped  pursuant  to  the  Stamp  Acts ; 
Hawkeswood's  and  Ueculht*s  cases. 
Leach,  292  and  81 1 .  For  the  forgery  in 
such  a  case  is  committed  with  an  intent 
to*defraud;  and  the  legislature  meant 
only  to  prevent  their  being  given  in 
evidence,  when  they  were  proceeded 
upon  to  recover  the  value  of  the  money 
thereby  secured. 

Every  indictment  for  forgery  must 
set  out  the  forged  instrument  in  words 
and  figures ;   Mason*s  case,  I  East,  182. 

But  it  is  sufficient  to  set  forth  the 
receipt  at  the  bottom  of  an  account, 
without  settmg  out  the  account  itself ; 
Testick*s  case,  ibid.  181.  The  word 
purport,  in  an  indictment  for  forgery, 
signifies  the  substance  of  an  instru- 
ment, as  it  appears  on  the  face  of  it; 
tenor  means  an  exact  copy  of  it ;  Ibid. 
J  80;  Leach,  753. 


(92)  See  1  Hawk.  P.C.  21  thxx>agh. 
out,  and  the  cases  there  collected. 

(93)  Notwithstanding  the  extensive 
alterations  which  have  recently  been 
made  in  the  statute  law  relating  to 
forgery,  the  preceding  notes  upon  the 
subject  will,  it  is  believed,  be  stfll 
found  relevant;  it  will,  however,  be 
necessary  here  briefly  to  notice  in  what 
the  alterations  above  alluded  to  consist 

By  1  W.  4,  c.  66,  §  31 ,  the  following 
statutes,  so  far  as  they  relate  to  the 
crime  of  forgery,  are  repealed: — 25 
Edw.  III.  St.  5,  c.  2;  ]  Mary,  st  2» 
c.  6 ;  5  Eliz.  c.  14;  4  W.  &  M.  c,  4, 
§  4;  8  &  9  W.  III.  c.  20,  §  86; 
7  Ann.  c.  21,  §  9 ;  8  Geo.  I.  c.  22, 
§  1 ;  12  Geo.  I.  c.  32,  §  9;  2  Geo.  II. 
c.  25,  except  §  2;  7  Geo.  II.  c.  22; 
15  Geo.  II.  c.  13,  §  II ;  31  Geo.  II. 
c.  82,  §§  77,  78;  4  Geo.  III.  c.  25, 
§15;  13Geo.  III.C.  79;  18 Geo.  I IL 
c.  18 ;  27  Geo.  III.  c.  43,  §  4 ;  33 
Geo.  HI.  c.  30;  37  Geo.  III.  c.  122; 
41  Geo.  III.  (U.  K.)  c.  39;  41  Geo. 
III.  C.57;  48  Geo.  III.  c.  139,  §§  1, 
2;  45  Geo.  III.  c.  89;  48  Geo.  III. 
c.  I,  §  9;  52  Geo.  III.  c.  138;  52 
Geo.  III.  c.  148,  §  14;  4  Geo.  IV. 
c.  76,  §  29.  But  offences  committed 
against  any  of  these  Acts  previous  to 
their  repeal,  may  be  tried  under  them 
after  their  repeal.  Provided  always. 
That  if  the  offender  shall  after  the 
commencement  of  this   Act  be  con- 
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dieted  of  the  tame,  and  such  offence 
shall  have  been  made  punishable  with 
death  by  any  of  the  said  several  Acts, 
but  shall  not  be  made  punishable  with 
death  by  this  act,  in  every  such  case 
tiie  person  convicted  of  such  oflfence 
•hall  not  suffer  the  punishment  of  death, 
but  shall  in  lieu  thereof  be  liable,  at 
the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  life,  or  for 
any  term  not  less  than  seven  years,  or 
to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding 
Ibiir,  nor  less  than  two  years. 

By  sect.  92,  this  Act  shall  commence 
and  take  effect  on  the  21st  July,  1830. 

By  the  same  statute,  sect.  1,  no  for- 
geries shall  continue  capital  unless 
made  so  by  this  Act ;  and  all  forgeries 
not  declared  capital  by  this  Act  shall 
be  punished  with  transportation  or  im- 
priaonment,  except  as  to  the  coin. 

But  by  the  subsequent  statute,  2  &  3 
W.  IV.  c.  123,  §  1,  reciting  the  for- 
mer statute,  persons  afterwards  con- 
victed of  offences  punishable  under  the 
former  statute  with  death,  shall  be 
transported  for  life ; 

Except,  sect.  2,  persons  convicted  of 
forging  or  altering  wills  and  certain 
powers  of  attorney. 

By  1  W.  IV.  c.  66,  §  23,  the  pu- 
nishments of  5  Eliz.  c.  Ill,  shall  be 
repealed,  and  other  punishments  sub- 
stituted. 

By  sect.  26,  the  court  may  order 
hard  labour  or  solitary  confinement. 

By  sect.  2,  forging  the  g^at  seal, 
privy  seal,  privy  signet,  royal  sign  ma- 
nual, &c,  is  treason  and  capital. 

By  sect.  3,  forging  an  exchequer 
bill,  exchequer  debenture,  East  India 
bond,  bank  note,  will,  bill  of  exchange, 
promissory  note,  or  warrant  or  order 
for  payment  of  money,  is  capital. 

By  sect.  4,  if  any  instrument,  how- 
ever designated,  is  in  law  a  bill  of  ex- 
change, &c.,  the  forger  of  such  instru- 
ment may  be  indicted  under  this  Act. 

By  sect.  5,  making  false  entries  in 
the  books  in  which  the  accounts  of  pub- 
lic stock  are  kept,  or  transferring  pub- 
lic stock  in  any  other  name  than  the 
true  owner's,  is  capital. 


By  sect.  6,  forging  a  transfer  of  any 
public  stock,  or  of  certain  other  stock ; 
power  of  attorney  to  transfer  the  same, 
or  to  receive  the  dividends  thereon ; 
transfer  of  stock,  or  receipt  of  divi- 
dends, by  false  personation,  is  capital. 

By  sect  7,  personating  the  owner  of 
any  public  stock,  or  certain  other  stock, 
and  endeavouring  to  transfer,  or  to  re- 
ceive the  dividends,  is  punishable  with 
transportation  for  life,  &c. 

By  sect  8,  forging  the  attestation  to 
any  power  of  attorney  for  the  transfer 
of  stock,  &c.  is  punishable  with  trans- 
portation for  seven  years,  &c. 

By  sect.  9,  clerks  in  the  bank  wil- 
fully making  out  dividend  warrants  for 
a  grater  or  less  sum  than  is  really  due, 
maybe  transported  for  seven  years.  Sec. 

By  sect  10,  forging  a  deed,  bond, 
receipt  for  money  or  goods,  or  an  ac- 
countable receipt,  or  an  order  for  deli- 
very of  goods ;  is  pimishable  with  trans- 
portation for  life,  &c. 

By  sect  11,  fraudulently  acknow- 
ledging any  recognizance,  bail,  fine, 
recovery,  or  judgment,  in  the  name  of 
another,  is  punishable  with  transporta- 
tion for  life,  See. 

By  sect  12,  knowingly  purchasing, 
receiving,  of  having  in  possession  forged 
bank  notes,  is  punishable  with  trans- 
portation for  fourteen  years. 

By  sect  13»  making,  or  having,  with- 
out authority,  any  mould  for  making 
paper  with  the  words  **  Bank  of  Eng- 
land*' risible  in  the  substance,  or  for 
making  paper  with  carved  bar  Ittaes, 
&c.  or  selling  such  paper ;  is  punish- 
able with  transportation  for  fourteen 
years. 

Sect  14,  contains  a  proviso  as  to 
pi4>er  made  for  bills  of  exchange,  fee. 

By  sect.  15,  engraring  on  any  plate, 
Sec.  any  bank  note,  blank  bank  note, 
&c.,  or  using  or  baring  such  plate,  &c., 
or  uttering  or  having  paper  upon  which 
a  blank  bank  note,  Sec.  shall  be  printed, 
without  authority;  is  punishable  with 
transportation  for  fourteen  years. 

By  sect.  16,  engraring  on  any  plate, 
&c.  any  word,  number,  or  ornament 
resembling  any  part  of  a  bank  note,  &c. , 
or  using  or  baring  any  such  plate,  &c.. 
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or  attering  or  bATing  my  ]Mper  on 
which  there  shall  be  an  impreanon  of 
any  word,  number,  &c. ;  is  punishable 
with  transportation  for  fourteen  years. 

By  sect.  17,  making,  or  haying  in 
possession,  any  mould  for  manufactur- 
ing paper,  with  the  name  of  any  bank* 
ers  appearing  m  the  substance ;  maao- 
&cturing  or  having  such  paper,  or 
causing  the  name  to  appear  in  ihe  sub- 
stance of  any  paper ;  is  punishable  with 
transportation  for  fourteen  years,  &c. 

By  sect.  18,  engraving  on  any  plate. 
Sec.  any  bill  of  exchange  or  promissory 
note  of  any  bankers,  or  any  words  re- 
sembling the  subscription  subjoined 
thereto,  at  using  any  such  f^ate,  &c. ; 
or  uttering  or  having  any  paper  upon 
which  any  part  of  any  such  bill  or  note 
shall  be  printed;  is  punishable  with 
transportation  for  fourteen  years,  &c. 

By  sect.  19,  engraving  plates,  &c. 
for  foreign  bills  or  notes ;  using  or  hav- 
ing such  plates,  &c. ;  or  uttering  any 
paper  on  which  any  part  of  such  foreign 
bill  or  note  may  be  printed;  is  punish- 
able with  transportation  for  fourteen 
years,  &c. 

By  sect.  20,  inserting  any  false  entry 
in  any  register  of  baptisms,  marriages, 
or  burials ;  forging  or  altering  any  such 
entry;  uttering  any  false  or  forged 
entry ;  destroying,  &c.  the  register ; 
forging  any  license  of  marriage ;  is  pu- 


nishable with  transportatioo  for  ltle,&e. 

By  sect.  21,  rectors,  &c  shall  not  be 
liable  to  any  penalty  for  correcting,  ia 
the  mode  prescribed,  accidental  erron 
in  the  register. 

By  sect.  22,  inserting  in  any  copy  of 
a  register  of  baptisms,  marriages,  or 
burials,  transmitted  to  the  registrar,  any 
fidse  entry;  or  forging,  or  Terifying 
any  copy  knowing  it  to  be  false ;  is  pu- 
nishable with  transportation  for  seva 
years,  &c 

By  sect.  2i,  all  forgers  and  utteren 
may  be  tried  in  the  comity  where  diey 
are  apprehended  or  are  in  custody. 

Sect.  25,  regulates  the  ponidment 
of  principals  in  the  second  degree  and 
accessaries. 

Sect  27,  directs  the  mode  of  trial  of 
offences  comomitted  at  sea. 

Sect.  28,  gives  a  rule  of  interpraCa- 
tion  as  to  criminal  possession,  and  as  to 
parties  intended  to  be  defrauded. 

By  sect  29,  this  Act  shall  not  ex- 
tend to  Scotland  or  Ireland. 

By  sect.  90,  this  Act  shall  apply  to 
the  forging  or  uttering  in  England  do- 
cuments purporting  to  be  made,  or  ac- 
tually made,  out  of  England ;  and  to 
the  forging  or  uttering  in  England  biOs 
of  exchange,  promissory  notes,  boods^ 
&c.  purporting  to  be  payable  oat  of 
England. 
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CHAPTER  XVIII. 
OF  THE  MEANS  OF   PREVENTING  OFFENCES. 


We  are  now  arrived  at  the  fifth  general  branch,  or  head,  o' *>>««»«*"» 
under  which  I  proposed  to  consider  the  subject  of  this  book  oiriBncet.  m, 
of  our  Commentaries  ;  viz»  the  means  o(  preventing  the  com- 
mission of  crimes  and  misdemesnors.  And  really  it  is  an 
honour,  and  almost  a  singular  one,  to  our  English  laws,  that 
they  furnish  a  title  of  this  sort ;  since  preventive  justice  is, 
upon  every  principle  of  reason,  of  humanity,  and  of  sound 
policy,  preferable  in  all  respects  to  punishing  justice  (a) ;  the 
execution  of  which,  though  necessary,  and  in  its  consequences 
a  species  of  mercy  to  the  commonwealth,  is  always  attended 
with  many  harsh  and  disagreeable  circumstances. 

This  preventive  justice  consists  in  obliging  those  persons,  icoagniauioeB 
whom  there  is  a  probable  inround  to  suspect  of  future  misbe-  PM<»,ortoiie 
haviour,  to  stipulate  with  and  to  give  full  assurance  to  the  pub-  vioar. 
lie,  that  such  offence  as  is  apprehended  shall  not  happen ;  by 
finding  pledges  or  securities  for  keeping  the  peace,  or  for 
their  good  behaviour.     This  requisition  of  sureties  has  been 
several  times  mentioned  before,  as  part  of  the  penalty  inflicted 
upon  such  as  have  been  guilty  of  certain  gross  misdemesnors : 
but  there  also  it  must  be  understood  rather  as  a  caution  against 
the  repetition  of  the  offence,  than  any  immediate  pain  or  pu- 
nishment    And  indeed,  if  we  consider  all  human  *punish-      [*35S] 
ments  in  a  large  and  extended  view,  we  shall  find  them  all 
rather  calculated  to  prevent  future  crimes,  than  to  expiate  the 
past :  since,  as  was  observed  in  a  former  chapter  (b) ;  all  pu- 
nishments inflicted  by  temporal  laws  may  be  classed  under 
three  heads  ;  such  as  tend  to  the  amendment  of  the  ofiender 
himself,  or  to  deprive  him  of  any  power  to  do  future  mischief, 
or  to  deter  others  by  his  example ;  all  of  which  conduce  to 
one  and  the  same  end,  of  preventing  future  crimes  whether 
that  can  be  effected  by  amendment,  disability  or  example. 
But  the  caution,  which  we  speak  of  at  present,  is  such  as  is 

(a)  Beccar.  ch.  41.  (fr)  Seepa^  U. 
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intended  merely  for  prevention,  without  any  crime  actually 
committed  by  the  party^  but  arising  only  from  a  probable  sus- 
picion^  that  some  crime  is  intended  or  likely  to  happen :  and 
consequently  it  is  not  meant  as  any  degree  of  punisbment, 
unless  perhaps  for  a  man*s  imprudence  in  giving  just  ground 
of  apprehension. 

By  the  Saxon  constitution  these  sureties  were  always  at 
hand>  by  means  of  king  Alfred's  wise  institution  of  decenna- 
ries or  frankpledges ;  wherein,  as  has  more  than  once  been 
observed  (c),  the  whole  neighbourhood  or  tithing  of  freemen 
were  mutually  pledges  for  each  other's  good  behaviour.  But 
this  great  and  general  security  being  now  fallen  into  disuse 
and  neglected,  there  hath  succeeded  to  it  the  method  of 
making  suspected  persons  find  particular  and  special  secu- 
rities for  their  future  conduct :  of  which  we  find  mention 
in  the  laws  of  king  Edward  the  confessor  {d) ;  "  tradat  fide- 
jus9(yres  de  pace  et  legalitate  tuenda  (1)."  Let  us  therefore 
consider,  first,  what  this  security  is ;  next,  who  may  take  or 
demand  it :  and  lastly,  how  it  may  be  discharged. 
These  ■ecuritiM  1.  This  security  consists  in  being  bound,  with  one  or  more 
time  limited,  securities,  in  a  recognizance  or  obligation  to  the  king,  entered 
on  record,  and  taken  in  some  court  or  by  some  judicial  officer ; 
whereby  the  parties  acknowledge  themselves  to  be  indebted 
to  the  crown  in  the  sum  required,  for  instance  100/.  with  con- 
[•253]  dition  to  be  void  and  of  none  effect,  if  *the  party  shall  appear 
in  court  on  such  a  day,  and  in  the  mean  time  shall  keep  the 
peace ;  either  generally,  towards  the  king,  and  all  his  liege 
people ;  or  particularly  also,  with  regard  to  the  person  who 
craves  the  security.  Or,  if  it  be  for  the  good  behaviour,  then 
on  condition  that  he  shall  demean  and  behave  himself  well, 
or  be  of  good  behaviour,  either  generally  or  specially,  for  the 
time  therein  limited,  as  for  one  or  more  years,  or  for  life.  This 
recognizance,  if  taken  by  a  justice  of  the  peace,  must  be  cer- 
tified to  the  next  sessions,  in  pursuance  of  the  statute 
tS  Hen.  VII.  c.  1,  and  if  the  condition  of  such  recognizance 
be  broken,  by  any  breach  of  the  peace  in  the  one  case,  or  any 
misbehaviour  in  the  other,  the  recognizance  becomes  forfeited 
or  absolute ;  and,  being  estreated  or  extracted  (taken  out 

(c)  See  vol.  I.  page  114.  (r/)  Cq>.  18. 


(1)  He  must  give  sureties  for  preserving  the  peace,  and  for  good  behaviour. 
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from  among  the  other  records)  and  sent  up  to  the  exchequer, 
the  party  and  his  sureties  having  now  become  the  king*s  ab- 
solute debtors,  are  sued  for  the  several  sums  in  which  they 
are  respectively  bound  (2), 

2,  Any  justices  of  the  peace,  by  virtue  of  their  commission,  may  be  taken  by 
or  those  who  are  ex  officio  conservators  of  the  peace,  as  was  of  the  peace  at 
mentioned  in  a  former  volume  {e),  may  demand  such  security  tion,ormaybe' 
according  to  their  own  discretion  (3) ;  or  it  may  be  granted  at  him; 

(e)  See  vol.  1,  page  aSO. 


(2)  By  7  G.  IV.  c.  64,  §  31 ,  re- 
citing, "that  the  practice  of  mdis- 
criminately  estreating  recognizances  for 
the  appearance  of  persons  to  prosecute 
or  give  evidence,  or  to  answer  for  a 
oooimon  assault,  or  in  the  other  cases 
thereinafter  specified,  had  been  found 
in  many  instances  productive  of  hard- 
ship to  persons  who  had  entered  into 
the  same;"  it  is  enacted,  "that  in 
every  case  where  any  person  bound  by 
recognizance  for  his  or  her  appearance, 
or  for  whoso  appearance  any  other 
person  shall  be  bound,  to  prosecute  or 
give  evidence  in  any  case  of  felony  or 
misdemeanor,  or  to  answer  for  any 
common  assault,  or  to  articles  of  the 
peace,  or  to  abide  an  order  in  bastardy, 
shall  therein  make  default,  the  officer 
of  the  courts  by  whom  the  estreats  are 
made  out  shall,  and  is  hereby  required, 
to  prepare  a  list  in  writing,  specifying 
the  name  of  every  person  so  making 
default,  and  the  nature  of  the  offence, 
in  respect  of  which  every  such  person, 
or  his  or  her  surety,  was  so  bound,  to- 
gether with  the  residence,  trade,  pro- 
fession, or  calling  of  every  such  person, 
and  surety,  and  shall  in  such  list  dis- 
tinguish the  principals  from  the  sure- 
ties, and  shall  state  the  cause,  if 
known,  why  each  such  person  has  not 
appeared,  and  whether,  by  reason  of 
the  nonappearance  of  such  person,  the 
ends  of  justice  have  been  defeated  or 
delayed  ;  and  every  such  officer  shall, 
and  is  hereby  required,  before  any  such 
recognizance  shall  be  estreated,  to  lay 
VOL,  IV.  C 


such  list,  if  at  a  court  of  oyer  and  ter- 
miner, or  gaol  delivery,  in  any  county 
besides  Middlesex  and  London,  or  at  a 
court  of  great  sessions,  or  at  one  of  the 
superior  courts  of  the  counties  palatine, 
before  one  of  the  justices  of  those 
courts  respectively;  if  at  a  court 
wherein  a  recorder  or  other  corporate 
officer  is  the  judge,  or  one  of  the  judges, 
before  such  recorder  or  other  corporate 
officer ;  and  if  at  a  session  of  the  peace, 
before  the  chairman  or  two  other  jus- 
tices of  the  peace  who  shall  have  at- 
tended such  court,  who  are  respectively 
authorized  and  required  to  examine 
such  list,  and  to  make  such  order 
touching  the  estreating  or  putting  in 
process  of  any  such  recognizance  as 
shall  appear  to  them  respectively  to  be 
just ;  and  it  shall  not  be  lawiul  for  the 
officer  of  any  court  to  estreat  or  put  in 
process  any  such  recognizance  without 
the  written  order  of  the  justice,  re- 
corder, corporate  officer,  chairman,  or 
justices  of  the  peace,  before  whom  re- 
spectively such  list  shall  have  been  laid.  ** 
(3)  But  every  recognizance  must 
now  be  taken  according  to  certain  pre- 
scribed rules  and  forms.  By  statute 
3  G.  IV.  c.  40,  §  4,  every  justice, 
before  whom  any  recognizance  shall  be 
entered  into  or  taken,  shall  give,  or 
cause  to  be  given,  at  the  time  of  en- 
tering into  such  recognizance,  to  the 
person  or  persons,  surety  or  sureties, 
so  entering  into  the  same,  and  to  each 
of  them,  a  written  or  printed  paper,  or 
notice,  in  the  form,  or  to  the  eflect. 
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the  reqnest  of  any  subject,  upon  due  cause  shewn,  provided 
such  demandant  be  under  the  king's  protection ;  for  which  rea- 
son it  lias  been  formerly  doubted,  whether  Jews,  Pagans,  or 
persons  convicted  of  a  praemunire,  were  entitled  thereto  (/). 
Or,  if  the  justice  is  averse  to  act,  it  may  be  granted  by  a  man- 
datory writ,  called  a  supplicavii,  issuing  out  of  the  Court  of 
King's  Bench  or  Chancery ;  which  will  compel  the  justice  to 
act,  as  a  ministerial  and  not  as  a  judicial  officer :  and  he  must 
make  a  return  to  such  writ,  specifying  his  compliance,  under 
his  hand  and  seal  {g)»  But  this  writ  is  seldom  used :  for, 
when  application  is  made  to  the  superior  courts,  they  usually 
take  the  recognizances  there,  under  the  directions  of  the  sta- 
tute 21  Jac  L  c.  8.  And  indeed  a  peer  or  peeress  cannot  be 
bound  over  in  any  othc^  place  than  the  courts  of  ^King's 
Bench  or  Chancery :  though  a  justice  of  the  peace  has  a 
power  to  require  sureties  of  any  other  person,  being  co»y[H>s 
mentis  and  under  the  degree  of  nobility,  whether  he  be  a  fel- 
low justice  or  other  magistrate,  or  whether  he  be  merely  a 
private  man  {h\  Wives  may  demand  it  against  their  hus- 
bands :  or  husbands,  if  necessary,  against  their  wives  (i).  But 
ibme  coverts,  and  infants  under  age,  ought  to  find  security  by 
their  friends  only,  and  not  to  be  bound  themselves :  for  they  are 


(/)  J  Hawk.  p.  C.  126. 

{g)  F.  N.  B.  80;  2  P.  Wms.  202. 


{h)  1  Ilswk.  P.  C.  127. 
(t)  2  Stra.  1207. 


stated  in  the  scliediilc  marked  (B),  to 
the  Act  annexed,*  adapting  the.  same 
to  the  particular  circumstances  of  the 
case;  and  every  such  justice  shall, 
in  such  reeognisance,  state  and  par- 
ticularly specify,  not  only  the  pro- 
fession, art,  mystery,  or  trade,  of  every 
person  so  entering  into  such  recogni- 
sance, together  with  their  christian 
aamo  and  names,  and  surnames,  but 


also  the  parish,  township,  or  place,  of 
his  or  her  residence ;  and  in  case  such 
residence  shall  be  in  any  city,  town, 
or  borough,  shall  also  state  and  par6- 
Cttlarly  specify  the  name  of  the  street, 
and  number  of  the  house  (if  any)  in 
which  such  person  shall  reside,  and, 
also,  whether  owner  or  tenant  thereof, 
or  lodger  therein. 


«  ScheduUih,) 

\  Take  notice,  that  ytm 

to  wit  )  of  are 

bound  in  the  sum  of  £  ,  and 

your  sureties  in  the 

sums  of  £  each,  to  iqipear  at  the 

quarter  or  general  sessions  of  the  peace 
lor  the  county  of  , 


to  be  hoMen  at  ,  on  the 

day  of  next;  and 

unless  you  personally  make  your  ap- 
pearance accordingly,  the  recogni- 
zances  entered  into  by  yourself  and 
securities  will  be  forthwith  levied  on 
you  and  your  bail.     Dated  this 

day  of  18     . 

A.  B.  Jostico  of  the  Peace. 
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incapable  of  engaging  ihemselveB  to  anawer  any  debt ;  which, 
as  we  observed)  is  the  nature  of  these  recognisances  or  ao« 
knowledgments  (4). 

8.  A  recognizance  may  be  dischargedi  either  by  the  demise  andmay  bedis- 
of  the  king,  to  whom  the  recognizance  is  made ;  or  by  the  Mud  by^imrioiii 
death  of  the  principal  party  bound  thereby,  if  not  before  for- 
feited ;  or  by  order  of  the  court  to  which  such  recognizance 
is  certified  by  the  justices,  (as  the  quarter  sessions,  assizes, 
or  King*s  Bench,)  if  they  see  sufficient  cause  (5) :  or  in  case 


(4)  Bat  a  person  of  tho  ago  of  tix- 
teen  years  is  competent  to  enter  into  a 
recognitance  conditioned  to  prosecute 
en  a  criminal  charge ;  and  if  it  be  for- 
feited and  estreated,  the  court  wiU  not 
discharge  it,  unless  a  sufficient  case  for 
relief  be  made  out ;  Ex  parte  Williams, 
M'Clel.  483;  12  Price,  67a 

(5)  By  8  Geo.  IV.  c.  46,  §  5,  if 
any  penon  on  whose  goods  and  chat- 
tels any  sheriff,  &c.  shall  be  authorised 
to  levy  any  forfeited  recognizance,  or 
sum  of  money  to  be  paid  in  lieu  or 
Mtfisfactiop  thereof,  shall  give  security 
to  such  sheriff,  &c.  for  his  appearance 
at  the  next  general  or  quarter  sessions, 
then  and  there  to  abide  tho  decision  of 
the  court,  and  also  to  pay  such  forfeited 
recognisance  or  sum  of  money  to  be 
paid  in  lieu  or  satisfaction  thereof,  to- 
gether with  all  such  expenccs  as  shall 
be  ordered  and  adjudged  by  the  court ; 
it  shall  be  lawful  for  such  sheriff,  &c., 
and  he  is  authorized  and  required,  to 
discharge  such  person  so  giving  such 
security  out  of  custody  -.  provided,  that 


in  case  such  party  so  giving  security 
shall  not  appear,  in  pursuance  of  hb 
undertaking,  it  shall  be  lawful  for  the 
court  forthwith  to  ismie  a  writ  of  dis- 
tringas and  aqpias,  or  fieri  facias  and 
capias,  against  the  sureties  of  the  per- 
son so  bound. 

And  by  §  6,  the  court  of  general  or 
quarter  sessions,  before  whom  any  per- 
son committed,  or  bound  to  i^poar, 
shall  be  brought,  is  authorised  and 
required  to  inquire  into  the  circum- 
stances of  the  case,  and  shall,  at  Hb 
discretion,  be  empowered  to  order  the 
discharge  of  the  whole  of  the  forfeited 
recognizance,  or  sum  of  money  paid, 
or  to  be  paid,  in  lieu  or  satisfaction 
thereof,  or  any  part  thereof;  and  such 
order  shall  be  made  in  the  form  or  to 
the  effect  of  the  schedule  marked  (C) 
to  the  Act  annexed,  *  and  shall  be 
signed  by  the  clerk  of  the  peace,  which 
order  shall  be  a  discharge  to  such 
sheriff,  &c.,  on  the  passing  of  his  ac- 
counts at  the  Exchequer;  and  in  all 
cases  where  the  party  shaU  have  been 


♦  ScheduU  (C). 
To  the  sheriff,  {8cc, )  of  the  county, 

(&c.)of 
Whereas,  hath  appeared 

before  the  justices  assembled  at  the 
general,  (&c.)  sessions  held  at 
,  on  the  day  of 

,  and  has  forfeited  the  sum  of 
[describe  the  nature  of  the  for- 
feiture], and  having  made  it  appear,  to 
the  satisfaction  of  the  justices  so  as- 
sembled, that  he  should  bo  relieved 

C 


from  the  payment  of  the  said  sum  of 
,  you  «re  therefore  hereby 
required  to  discharge  the  said  sum  of 
from  the  estreat  roll  delivered 
to  you  afier  the  quarter  sessions  held 
at  » for  which  dischjHKC  this  war- 

rant shall  be  your  authority,  and  shaU 
exonerate  you  from  the  said  charge,  on 
the  final  passing  of  your  aeooanta  at 
the  Exchequer,  &c. 

By  order  of  the  Courts 


C2 
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he  at  whose  request  it  was  granted,  if  grante4  upon  a  private 
account,  will  release  it,  or  does  not  make  his  appearance  to 
pray  that  it  may  be  continued  (J ). 

0)  1  Hawk.  P.  C.  129. 


lodged  in  gaol  by  such  sheriff,  &c., 
the  justices  are  empowered  cither  to 
remand  such  party,  or  to  order  such 
party  to  be  discharged ;  and  such  order 
shall  be  a  sufficient  discharge  to  such 
sheriff,  &c.,  on  the  passing  of  his  ac- 
counts at  the  Exchequer ;  and  it  shall 
be  lawful  for  the  court  to  award  such 
costs  to  be  paid  by  either  party  as  to 
them  shall  seem  just. 

By  4  Geo.  IV.  c.  37,  the  justices 
shall  insert  in  any  followmg  roll,  all 
fines,  forfeited  recognizances,  &c.  which 
have  not  been  levied,  and  the  sheriff 
shall  detain  the  writs,  which  are  to  con- 
tinue in  force ;  where  the  sheriff  goea 
out  of  office,  he  shall  deliver  such  rolls 
and  writs  to  his  successor,  who  is  to 
execute  them ;  in  all  cases  where  the 
party  is  in  another  county,  or  has  goods 
there,  the  sheriff  shall  send  a  warrant 
and  a  copy  of  the  writ  to  the  sheriff  of 
such  other  coimty,  who  is  to  levy  and 
make  return  in  thirty  days  after  receipt 
of  such  warrant ;  and  the  sheriffi  and 
clerks  of  the  peace  shall  make  returns 
to  the  treasury. 

The  court  of  Exchequer  has  now  no 
jurisdiction  over  recognizances  forfeited 
at  quarter  sessions,  whereof  the  yearly 
duplicate  or  certificate  required  by  3 
Geo.  I V.  c.  46,  §  14^  has  been  delivered 
into  the  court.  Therefore,  where  a 
recognizance  for  appearing  and  prefer- 
ring an  indictment  at  a  quarter  sessions, 
had  been  forfeited,  and  certified  into 
the  court  of  Exchequer ;  and  the  for- 
feiture had  been  levied  by  the  sheriff, 
pursuant  to  3  Geo.  IV.  c.  46;  the 
court  held,  that  they  were  not  author- 
ized to  order  the  discharge  of  the  re- 
cognizance, although  the  justice,  before 
whom  the  recognizance  had  been  taken, 
did  not  comply  with  §  4  of  the  statute, 
by  giving  the  party  bound  notice  of  the 


time  and  place  at  which  the  sesnons 
were  to  be  held  ;  and  the  party  had  ap^ 
plied  for  relief  at  the  ensoing  quarter 
sessions,  which  was  refused.  The  court 
of  Exchequer  has  still  jurisdiction  over 
penalties,  forfeitures,  &c.,  occurring  at 
assizes  ;  Rex  v.  Hanhrnt,  S  D.  & 
R.  M.  C.  14a  But  see  PtiUw't  com, 
13  Price, 299;  M'CleLlU.  Thedu- 
plicate  of  fines,  issues,  amerciaments, 
and  forfeited  recognizances,  required  to 
be  delivered  into  the  Exchequer  by  Ui€; 
clerk  of  the  peaee,  under  S  Geo.  IV, 
c.  46,  §  14,  must  be  delivered  in  on 
oath.  Ei  parte  Uodgton,  1  M.  &  R. 
M.  C.  346 ;  2  Y.  &  J.  142. 

^  The  enactment  in  7  Geo.  IV.  c  64^ 
§  31,  docs  not  appear,'*  says  a  learned 
writer  on  criminal  law,  "  to  make  any 
alteration  in  the  practice  of  the  sessiona 
as  to  moving  to  respite  or  discharge  re- 
cognizances before  they  have  become 
*  forfeited,  as  it  only  applies  to  cases  of 
recognizances  which  have  been  forfeited ; 
nor  does  it  appear  to  affect  the  ditere- 
iionary  power  given  to  the  sessions 
to  remit  the  forfeiture,  under  the  statute 
3  Geo.  IV.  c.  46,  §  6."  Car.  C.  L. 
130.  But  quere  how  far  the  sessions 
have  such  disnretionarit  power.  The 
court  of  King's  Bench  have  decided 
that  under  the  3  Geo.  IV.  c  46,  the 
sessions  are  empowered  to  discharge  a 
forfeited  recognizance  in  those  cases 
only  where  the  party  has  been  committed 
to  gaol,  or  has  given  security  to  appear 
at  the  sessions:  and,  therefore,  that 
where  a  party,  whose  recognizance  had 
become  forfeited  for  not  appearing  to 
an  indictment,  and  against  whom  pro- 
cess had  issued,  paid  to  the  sheriff  the 
sum  mentioned  in  the  recognizance,  in 
order  to  prevent  a  sale  of  his  goods, 
and  the  sessions  afterwards  by  an  order 
mitigated  the  recognizance  to  a  small 
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Thus  far  what  has  been  said  is  applicable  to  both  species 
of  recognizances,  for  the  peace,  and  for  the  good  behaviour: 
de  pace,  et  legaUtate,  tnendd,  as  expressed  in  the  laws  of 
king  Edward.  But  as  these  two  species  of  securities  are  in 
some  respects  different,  especially  as  to  the  cause  of  granting, 
or  the  means  of  forfeiting  them,  I  shall  now  consider  them 
separately  :  and  first,  shall  shew  for  what  cause  such  a  recog- 
nizance, with  surelies  for  the  peace,  is  grantable ;  and  then, 
how  it  may  be  forfeited. 

1.  Any  justice  of  the  peace  may,  ex  officio,  bind  all  tliosc  who  may  be 

1^1  1       •       1  •  t  n->  bound  over  to 

to  keep  the  peace,  who  m  bis  presence  make  any  affray  ;  or  keep  the  peace, 
threaten  to  kill  or  beat  another ;  or  contend  together  with  hot 
and  angry  words ;  or  go  about  with  unusual  weapons  •or      [255*] 
attendance,  to  the  terror  of  the  people ;   and  all  such  as  he 
knows  to  be  common  barretors ;  and  such  as  are  brought 
before  him  by  the  constable  for  a  breach  of  the  peace  in  his 
presence :  and  all  such  persons,  as,  having  been  before  bound 
to  the  peace,  have  broken  it  and  forfeited  their  recognizances 
(i).     Also,  wherever  any  private  man  has  just  cause  to  fear  who  may  de- 
that  another  will  burn  his  house,  or  do  him  a  corporal  injury,  the  peace. 
by  killing,  imprisoning  him,  or  beating  him,  or  that  he  will 
procure  others  so  to  do,  he  may  demand  surety  of  the  peace 
against  such  person :  and  every  justice  of  the  peace  is  bound 
to  grant  it,  if  he  who  demands  it  will  make  oath,  that  he  is 
actually  under  fear  of  death  or  bodily  harm ;  and  will  shew 
that  he  has  just  cause  to  be  so,  by  reason  of  the  other's  me- 
naces, attempts,  or  having  lain  in  wait  for  him  ;  and  will  also 

{k)  1  Hawk.  P.  C.  126 


sum,  and  directed  the  sheriff  to  dis- 
charge the  residue  from  the  recogni- 
zance, snch  order  was  void ;  and  that 
the  party  was  not  entitled  to  recover 
from  the  sheriff  the  sum  which  the  ses- 
sions had  ordered  to  he  discharged; 
Hay  net  ▼.  Hay  ton,  7  B.  &  C.  293 ;  2  C. 
&R.  621. 

Where  a  defendant,  indicted  at  the 
quarter  sessions  for  a  conspiracy,  had 
entered  into  insufficient  recognizances, 
it  was  held  that  the  court  of  King's 
Bench,  on  a  removal  by  certiorari, 
might  discharge  them  on  motion,  and 


compel  him  to  enter  into  better  secu- 
rities ;  Hex  v.  Harper  ;  1  Chit.  R.  491 . 
A  person  of  the  age  of  sixteen  is  com- 
petent to  enter  into  a  recognizance  to 
prosecute;  and  if  it  be  forfeited  and 
estreated,  the  court  will  not  discharge 
it,  unless  a  sufficient  case  for  relief  be 
madeout.  Kx parte  Wil Hams,  M^Clcl. 
493.  A  defendant  having  been  com- 
mitted on  a  forfeited  recognizance,  his 
wife  and  family  becoming  burthensome 
to,  the  parish,  is  not  a  sufficient  ground 
to  discharge  him;  Rex  v.  Stauncher, 
3  Price.  261. 
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By  what  means 
these  recogni- 
zances may  be 
forfeited. 
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farther  swear^  that  he  does  not  require  such  surety  out  c>f  iba- 
lice  or  for  inere  vexation  (/)•  This  is  called  snfearinff  ike 
peace  against  another :  and ^  if  the  party  does  not  find  sudl 
sureties^  as  the  justice  in  his  discretion  shaH  require,  be  may 
immediately  be  committed  till  he  does  (m)  (6). 

2.  Such  recognizance  for  keeinng  the  peacse,  when  gittm, 
may  be  forfeited  by  any  actual  yiolence^  or  evcfh  an  assaijdtj 
or  menace,  to  the  person  of  him  who  demanded  it,  if  it  be  a 
special  recognizance :  or,  if  the  recognizance  be  general,  by 
any  unlawful  action  whatsoever,  that  either  is  or  tends  to  a 
breach  of  the  peace ;  or,  more  particularly,  by  any  one  of  the 


(0  1  Hawk.  P.  C.  127. 


(m)  Ibid.  128. 


(6)  A  Justioe  of  the  peace  is  autho- 
rized to  require  sureties  of  the  peace 
for  a  limited  time,  according  to  his  dis- 
cretion, and  need  not  bind  the  party 
over  to  the  next  sessions  only;  WiUet 
T.  Bridgtr,  2  B.  &  A.  27a  And  the 
court  of  king*8  bench  will  not  interfere 
with  the  discretion  of  magistrates  in 
taking  security  for  keeping  the  peace; 
JUx  y.  Tregarthauy  2  Ney.  &  Man.  379. 
As  all  persons  present,  countenancing 
a  prize  fight,  are  guilty  of  an  offence, 
whenever  a  prize  fight  is  expected  the 
magistrates  ought  to  cause  the  intended 
combatants  to  be  brought  before  them, 
and  compel  them  to  enter  into  secu- 
rities to  keep  the  peace  till  the  assizes 
or  sessions ;  and,  if  they  refuse  to  enter 
into  securities,  to  commit  them;  Rex 
Y.  BiUingham,  2  C.  &  P.  234.  An  at- 
tachment  upon  articles  of  the  peace  is 
bailable  before  justices  of  the  county ; 
Rex  Y.  BcmasUr,  1  W.  Bl.  23a  Ar- 
ticles  of  the  peace  ought  to  be  exhi- 
bited in  the  neighbourhood,  that  the 
security  may  be  given  there;  Rex  v. 
Waiu,  2  Burr.  780;  2  Ld.  Kcny.  511. 
Where  a  person  exhibits  articles  of  the 
peace,  and  swears  that  his  life  is  in  dan- 
ger, the  truth  of  the  facts  cannot  be 
controverted;  i?exv.  DoAerty,  13 East, 
171  i  Lord  Vane's  cose^  IiL  172,  n. 
There  ought  to  be  a  reasonable  foun- 
dation on  the  face  of  the  articles,  to 
induce  a  fear  of  pergonal  danger,  before 


the  court  wiU  require  sureties  of  the 
peace;  Id.  ibid.  A  wife  may  sue  a 
tu\»plieavit  in  chancery  agunst  her  hus- 
band, and  to  find  sureties  not  to  boat  or 
ill  treat  her,  aliter  qwtm  cmutd  rtg^ 
minU  et  eastigationis  j  Id.  Ibid«  Upon 
articles  of  the  peace  exhibited,  the 
court  have  power  of  requiring  ball  tar 
such  a  length  of  time  aa  tbey  shall 
think  necessary  for  the  preservation  of 
the  peace,  and  arc  not  confined  to  a 
twelvemonth;  Rex  v.  Bowei,  1  T.  R. 
606.  Where  articles  of  the  peace  up- 
pearcd  malicious  and  untrue,  the  court 
stayed  process  on  them,  and  committed 
the  cxhibitant  for  perjury;  Rex  v.  Par'^ 
nelly  2  Burr.  806  >  and  see  3  Burr. 
1922.  The  court  will  not  receive  ar- 
ticles of  the  peace,  if  the  parties  live  at 
a  distance  in  the  country,  unless  they 
have  previously  made  application  to  a 
justice  in  the  neighbourhood ;  2  Burr. 
780.  And  if  the  court  do  receive  them, 
the  secondary  may  indorse  the  attach- 
ment in  the  form  rcqmred,  and  order  a 
justice  of  the  county  to  take  the  secu- 
rity; id.  1039;  1  Bla  2da  It  has 
been  held  that  the  afiBrmation  of  a 
quaker  is  not  sufficient  on  which  to 
grant  surety  of  the  peace ;  Rex  v.  Grun, 
1  Stra.  527;  12  Mod.  243;  but  now 
that  the  evidence  of  quakers  is  admis- 
sible on  affirmation  in  all  criminal  cases, 
(9  Geo.  IV.  c.  32,  §  ] ),  the  rule  wt>uld 
not,  it  is  presumed,  hold  good. 
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many  species  of  ofiences  which  were  QienUoned  as  crimes 

against  the  public  peace  in  the  eleventh  chapter  of  this  book': 

or,  by  any  private  violence  committed  against  any  of  his 

Majesty's  subjects.     But  a  bare  trespass  upon  the  land  oir 

goods  of  another,  which  is  a  ground  for  a  civil  actiofli  unless 

accompanied  with  a  wilful  breach  of  the  peace,  is  no  forfeiture 

of  the  recognizance  {n).   Neither  are  mere  reproachful  words, 

as  calling  a  man  knave  or  liar,  any  breach  of  the  peace,  so  as 

to  forfeit  one's  recognizance,  (being  looked  *upon  to  be      [*256] 

merely  the  effect  of  unmeaning  heat  and  paseion^)  unless  they 

amount  to  a  challenge  to  fight  (o)  (7). 

The  other  species  of  recognizance,  with  sureties,  is  for  the 
good  abearance^  or  good  be/iaviour.  This  includes  security 
for  the  peace,  and  somewhat  more ;  we  will  therefore  examine 
it  in  the  same  manner  as  the  other. 

1.  First,  then,  the  justices  are  empowered  by  the  statute  who  may  be 
34  Edw,   III.  c.   1,  to  bind  over  to  the  good  behaviour  the ffCNxi  be. 
towards  the  king  and  his  people,  all  them  thai  be  not  of  good      ^^' 
fame^  wherever  they  be  found  ;  to  the  intent  that  the  people 
be  not  troubled  nor  endamaged,  nor  the  peace  diminished, 
nor  merchants  and  others,  passing  by  the  highways  of  the 
realm,  be  disturbed  nor  put  in  the  peril  which  may  happen 
by  such  offenders.     Under  the  general  words  of  this  exprcs- 


(w)  1  Hawk.  P.  C.  181. 


(o)  Ibid.  190. 


(7)  The  demise  of  the  king  is  a  dis- 
charge of  a  recognizance  for  keeping 
the  peace;  for  the  condition  being, 
wtrvare  nostrtim  /wrem,  his  successor  can- 
not take  advantage  of  a  breach  thereof; 
Bro.  Abr.  Peace,  PI.  15;  1  Hawk.  P.C. 
c.  00.  A  rcc(^izance  for  keeping  the 
peace  may  be  forfeited  by  any  actual 
violence  to  the  person  of  another,  whe- 
ther it  be  done  by  the  party  bound,  or 
others  by  his  procurement ;  Lamb.  115, 
127;  Bro.  Abr.  Peace,  PI.  2;  1  Hawk. 
P.  C.  c.  60.  In  support  of  a  rule  to 
stay  proceedings  in  a  scire  facias  upon 
a  recognizance  for  keeping  the  peace, 
it  was  said  that  the  assault,  which  had 
been  made,  was  not  upon  him  at  whose 
request  the  surety  of  the  peace  was 
granted,  but  upon  another  person.     It 


was  held  that  this  made  no  difference, 
and  the  rule  was  discharged;  Hex  v. 
StatiUif,  MS.  Trin!  27  Geo.  II.  But  a 
recognizance  for  keeping  the  peace  is 
not  forfeited,  where  an  officer,  having  a 
warrant  against  one  who  will  not  suffer 
himself  to  be  arrested,  beats  or  wounds 
him  in  the  attempt  to  take  him ;  Lamb. 
128;  I  Hawk.  P.  C.  c.  60.  So,  it  is 
not  forfeited,  if  a  parent  in  a  reason- 
able manner  chastises  his  child ;  a  mas- 
ter his  servant,  being  actually  in  his 
service  at  the  time ;  a  schoolmaster  his 
scholar ;  a  gaoler  his  prisoner ;  a  hus- 
band his  wife;  1  Sid.  176-7;  Lamb 
127-8;  Hctl.  149-50;  1  Hawk.  P.C. 
c.  00 ;  F.  N.  B.  80 ;  Jacob,  L.  D. 
Sitrettf  of  the  Peace.  And  see  5  Chit. 
Bam,  Recognizance  f  Surelu  of  the  Peace. 
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sioiiy  that  be  not  of  good  fame,  it  is  holden  that  a  man  may  be 
bound  to  his  good  behaviour  for  causes  of  scandal,  contra 
bono,  mores,  as  well  as  contra  pacem ;  as,  for  haunting 
bawdy-houses  with  women  of  bad  fame  ;  or  for  keeping  such 
women  in  his  own  house  ;  or  for  words  tending  to  scandalize 
the  government,  or  in  abuse  of  the  officers  of  justice,  espe- 
cially in  the  execution  of  their  office.  Thus  also  a  justice 
may  bind  ov^r  all  nightwalkers ;  eavesdroppers ;  such  as 
keep  suspicious  company,  or  are  reported  to  be  pilferers  or 
robbers ;  such  as  sleep  in  the  day,  and  wake  in  the  night ; 
common  dnmkards;  whoremasters ;  the  putative  &thers  of 
bastards ;  cheats ;  idle  vagabonds ;  and  other  persons,  whose 
misbehaviour  may  reasonably  bring  diem  within  the  general 
words  of  the  statute,  as  persons  not  of  good  &me :  an  expres* 
sion,  it  must  be  owned,  of  so  great  a  latitude,  as  leaves  much 
to  be  determined  by  the  discretion  of  the  magistrate  himselfl 
But,  if  he  commits  a  man  for  want  of  sureties,  he  must  express 
the  cause  thereof  with  convenient  certainty ;  and  take  care 
that  such  cause  be  a  good  one  (p). 
[*257]  ^'  ^  recognizance  for  the  good  behaviour  may  be  forfeited 

By  what  meant  by  all  the  samc  means,  as  one  for  the'  security  of  the  peace 
umcM^/bc  may  be;  and  also  by  some  others.  As,  by  going  armed  with 
unusual  attendance,  to  the  terror  of  the  people ;  by  speaking 
words  tending  to  sedition ;  or  by  committing  any  of  those 
acts  of  misbehaviour,  which  the  recognizance  was  intended  to 
prevent  But  not  by  barely  giving  fresh  cause  of  suspicion 
of  that  which  perhaps  may  never  actually  happen  {q) :  for, 
though  it  is  just  to  compel  suspected  persons  to  give  security 
to  the  public  against  misbehaviour  that  is  apprehended ;  yet 
it  would  be  hard,  upon  such  suspicion,  without  the  proof  of 
any  actual  crime,  to  punish  them  by  a  forfeiture  of  their  re- 
cognizance (8). 

(p)  1  Hawk.  p.  C.  132.  (g)  1  Hawk.  P.  C.  13a 


(8)  See  generally,  on  this  subject,  5  Chit.  Burn,  tit  Recognaattct,  Surety 

of  the  Peace, 
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CHAPTER  XIX. 
OF  COURTS  OF  A  CRIMINAL  JURISDICTION, 


Thb  sixth,  and  last,  object  of  our  inquiries  will  be  the  me-  ^'iSu^uieir 
thod  o{ inflicting  those /)«»mA»»c«/*,  which  the  law  has  annexed  iwocewunfi. 
to  particular  offences ;  and  which  I  have  constantly  subjoined 
to  the  description  of  the  crime  itself.  In  the  discussion  of 
which  I  shall  pursue  much  the  same  general  method  that  I 
followed  in  the  preceding  book,  with  regard  to  the  redress 
of  civil  injuries  :  by,  first,  pointing  out  the  several  courts  of 
criminal  jurisdiction,  wherein  offenders  may  be  prosecuted  to 
punishment;  and  by,  secondly,  deducing  down,  in  their 
natural  order,  and  explaining,  the  several  proceedings  therein. 

First,  then,  in  reckoning  up  the  several  courts  of  criminal 
jurisdiction,  I  shall,  as  in  the  former  case,  begin  with  an 
account  of  such  as  are  of  a  public  and  general  jurisdiction 
throughout  the  whole  realm  ;  and,  afterwards,  proceed  to  such  - 

as  are  only  of  a  private  and  «/?&cia/ jurisdiction,  and  confined 
to  some  particular  parts  of  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of  public  and  laJiclSid'*. 
genera}  jurisdiction,  I  must  in  one  respect  pursue  a  diflfererit  ^^^  ^wSh^J^e 
order  from  that  in  which  I  considered  the  civil  tribunals,  independent  of 

each  oUier. 

For  there,  as  the  several  courts  had  a  gradual  subordination 
to  each  other,  the  superior  correcting  and  reforming  the 
errors  of  the  inferior,  I  thought  it  best  to  begin  with  the 
lowest,  and  to  ascend  gradually  to  the  courts  of  appeal,  or 
those  of  •the  most  extensive  powers.  But,  as  it  is  contrary  [*259] 
to  the  genius  and  spirit  of  the  law  of  England,  to  suffer  any 
man  to  be  tried  twice  for  the  same  offence  in  a  criminal  way, 
especially  if  acquitted  upon  the  first  trial ;  therefore  these 
criminal  courts  may  be  said  to  be  all  independent  of  each 
other :  at  least  so  far,  as  that  the  sentence  of  the  lowest  of 
them  can  never  be  controlled  or  reversed  by  the  highest  juris- 
diction in  the  kingdom,  unless  for  error  in  matter  of  law,  ap- 
parent upon  the  face  of  tlie  record ;  though  sometimes  causes 
may  be  removed  from  one  to  the  other  before  trial.     And 
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therefore  as,  in  these  courts  of  criminal  cognizance,  there  is 
not  the  same  chain  and  dependence  as  in  the  others,  I  shall 
rank  them  according  to  dieir  digmty,  and  begin  with  the 
highest  of  all;  viz. 

I.  The  high  court  oSparUammU;  which  is  the  supreme 
court  in  the  kingdom,  not  only  for  the  making,  but  also  for 
the  execution,  of  laws ;  by  the  trial  of  great  and  enormous 
offenders^  whether  lords  or  commoners,  in  the  method  of 
parliamentary  impeachment.  As  for  acts  of  parfiament  to 
attaint  particular  persons  of  treason  or  felony,  or  to  inflict 
pains  and  penalties,  beyond  or  contrary  to  the  common  law, 
to  serve  a  special  purpose,  I  speak  not  (d  them^  beiiig  to  all 
intents  and  purposes  new  laws,  made  pro  r4  mUd,  and  by  no 
means  an  execution  of  such  as  are  already  in  being.  But  an 
impeachment  before  the  Icxtls  by  the  commons  of  Great 
Britain,  in  parliament,  is  a  prosecution  of  the  already  known 
and  established  law,  and  has  been  frequently  put  in  practice ; 
being  a  presentment  to  the  most  high  and  supreme  court  of 
criminal  jurisdiction  by  the  most  solemn  grand  inquest  of 
the  whole  kingdom  (a).  A  commoner  cannot,  however,  be 
impeached  before  the  lords  for  any  capital  offence,  but  only 
for  high  misdemesnors  (b) :  a  peer  may  be  impeached  for  any 
•crime  (1)  (2).     And  they  usually  (in  cases  of  an  impeach- 


(fl)  I  Hal.  P.  C.»  150. 

(6)  When,  in  4  Edw.  IIL  the  king 
demanded  the  earls,  barons,  and  peers, 
to  give  judgment  against  Simon  de 
Bcrcford,  who  had  been  a  notorious 
accomplice  in  the  treasons  of  Roger 
e<rl  of  Mortimer,  they  came  before  the 
king  in  parliament,  and  said  all  with 
one  voice,  that  the  said  Simon  was  not 
their  peer ;  and  therefore  they  were  not 
bound  to  judge  him  as  a  peer  of  the 
land.  And  when  afterwards,  in  the 
same  parliament,  they  were  prevailed 
upon,  in  respect  of  the  notoriety  and 
heinousness  of  his  crimes,  to  receive  the 
charge  and  to  give  judgment  against 
him,  the  following  protest  and  proviso 
was  entered  in  the  parliament  roll: 
"  And  it  is  assented  and  accorded  by 
our  lord  the  king,  and  all  the  great 


men,  in  full  pariiament,  that  albeit  the 
peers,  as  judges  of  the  parliament,  hare 
taken  upon  them  in  the  presence  of  oar 
lord  the  king  to  make  and  render  the 
said  judgment;  yet  the  peers  who  now 
are,  or  shall  be  in  time  to  come,  be 
not  bound  or  charged  to  render  judg- 
ment upon  others  than  peers;  nor  that 
the  peers  of  the  land  have  powo'  to  do 
this,  but  thereof  ought  ever  to  be  dis- 
charged and  acquitted;  and  that  the 
aforesaid  judgment  now  rendered  bo 
not  drawn  to  example  or  conscqaenoe 
in  time  to  come,  whereby  the  said  peers 
may  be  charged  hereafter  to  judge 
others  than  their  peers,  contrary  to  the 
laws  of  the  land,  if  the  like  case  happen, 
which  God  forbid."  {Hot^  Pari.  4 
Edw.  III.  n.  2  &  6.  2  Brad.  Hist. 
190.     Selden.  judic  in  pari.  ch.  I.) 


( 1 )  FormiiMicmcanors,  as  libels,  riots,      moncrs,  by  a  jury,  for,  **  at  the  common 
kc,  peers  arc  to  be  tried,  like  com.      law,  in  these  four  cases  only,  a  peer 
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ment  of  a  peer  for  treason)  addrese  the  crown  to  appoint  a 
lord  high  steward,  for  the  grater  digtiity  and  regularity  of 
their  proceedings ;  which  high  8tewar<l  was  formerly  elected 
by  the  peers  themselvesi  though  he  was  generally  cotmnis* 
sioned  by  the  king  (c) ;  but  it  hath  of  lale  years  been  strenu- 
ously maintained  (d),  that  the  appointmeht  of  an  high  steward 
in  ^ch  cases  is  not  indispensably  necessary,  but  that  the 
house  may  proceed  without  one.  The  articles  of  impeach* 
ment  are  a  kind  of  bill  of  indictment,  found  by  the  house  of 
Commons,  and  afterwards  tried  by  the  Lords ;  who,  are,  in 
cases  of  misdemesnors,  considered  not  only  as  their  own 
peers,  but  as  the  peers  of  the  whole  nation.  This  is  a  cus- 
tom derived  to  us  from  the  constitution  of  the  ancient  Ger- 

(c)  1  Hal.  p.  C.  350.  Com.  Journ.   15  May,  1679.     Post. 

(J)  Loids*  Journ.    12  May,  1679.      142,  &c. 
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sluJl  be  tried  by  bis  pocn,  via.,  in 
troasoOy  felony,  miaprisioa  of  treason, 
wad  misprision  of  felony ;  and  the  sta- 
tute law  which  gives  such  trial,  hath 
refenmce  onto  these,  or  to  other  of- 
fraoes  made  treason  or  felony  ;  bis  trial 
by  his  peers  shall  be  as  before ;  and  to 
this  effect  are  all  these  statutes,  viz. 
SQ  H.  Vni.  c.  4,  Rastall,  404,  pi.  10; 
88  H.  Via  c.  12,  RastaU,  415;  85 
H.  VUL  c.  2.  RiKtall,  416;  and  in  aU 
these  express  mention  is  made  of  trial 
by  peers.  But  in  this  case  of  a  prs- 
munire,  the  same  being  only  in  c£fect 
but  a  contend  no  trial  shall  be  here 
in  this  of  a  peer  by  his  peers.'*  Per 
Fleming,  C.  J.,  assented  to  by  the 
whole  court,  in  Rex  v.  Lord  Vaux,  1 
Bulftr.  197. 

(2)  But  according  to  the  last  reso- 
lution of  the  house  of  Lords,  a  com- 
moner may  be  impeached  for  a  capital 
offence.  On  the  26th  of  March,  1680, 
Edward  Fttzharris,  a  conmioner,  was 
impeached  by  the  commons  of  high 
treason,  upon  which  the  attorney-gene- 
ral acqiminted  the  peers  that  he  had  an 
order  from  the  king  to  prosecute  Fitz- 
harris  by  indictment,  and  a  question 
thereupon  was  put,  whether  he  should 
be  proceeded  against  according  to  the 
course  of  the  common  law  or  by  way  of 


impeachment,  andit  was  resolred  against 
proceeding  in  the  impeachment ;  18 
Lord**  Journ,  p.  755.  Fltzharris  was 
afterwards  prosecuted  by  indictment, 
and  he  pleaded  in  abatement  that  there 
was  an  impeachment  ponding  against 
him  for  the  same  offence ;  but  this  plea 
was  overruled,  and  he  was  convicted 
and  executed.  Bat  on  the  26th  of 
June,  1689,  Sir  Adam  Blair  and  four 
other  commoners  were  impeached  for 
high  treason,  in  having  published  a 
proclamation  of  James  the  second :  on 
the  2d  of  July  a  long  report  of  prece- 
dents was  produced,  and  a  question  was 
put  to  the  judges  whether  the  record 
4  Edw.  III.  No.  6,  was  a  statute:  they 
answered,  as  it  appeared  to  them  by 
the  copy,  they  believed  it  to  be  a  sta- 
tute; but  if  they  saw  the  roll  itself, 
they  could  be  more  positive.  It  was 
then  moved  to  ask  the  judges,  but  the 
motion  was  negatived,  whether  by  this 
record  the  lords  were  barred  from  try- 
ing a  commoner  for  a  capital  crime 
upon  an  impeachment  of  the  commons. 
And  they  immediately  resolvod  to  pro- 
ceed in  this  impeachment,  notwith- 
standing the  parties  were  commoners 
and  charged  with  high  treason.  14 
Lord^^  Journ,  p.  200.  Tlie  impeach- 
ment, however,  was  not  proceeded  in. 
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mans :  whoj  in  their  great  councils,  sometimes  tried  capital 
accusations  relating  to  the  public':  *^  licet  apud  consilium 
acausare  quoqu^,  et  discrimen  capitis  intendere  (e)  (3)."  And 
it  has  a  peculiar  propriety  in  the  English  constitution; 
which  has  much  improved  upon  the  ancient  model  imported 
hither  from  the  continent.  For,  though  in  general  the  union 
of  the  legislative  and.  judicial  powers  ought  to  be  most  care- 
fully avoided  (/),  yet  it  may  happen  that  a  subject,  intrusted 
with  the  administration  of  public  affidrs,  may  infringe  the 
rights  of  the  people,  and  be  guilty  of  such  crimes,  as  the 
[•261]  ordinary  magistrate  either  •dares  not  or  cannot  punish.  Of 
these  the  representatives  of  the  people,  or  house  of  Com- 
mons, cannot  properly  judge  ;  because  their  constituents  are 
the  parties  injured:  and  can  therefore  only  impeach*  But 
before  what  court  shall  this  impeachment  be  tried?  Not' 
before  the  ordinary  tribunals,  which  would  naturally  be 
swayed  by  the  authority  of  so  powerful  an  accuser.  Reason 
therefore  will  suggest,  that  this  branch  of  the  legislature, 
which  represents  the  people,  must  bring  its  charge  before  the 
other  branch,  which  consists  of  the  nobility,  who  have  neither 
the  same  interests,  nor  the  same  passions,  as  popular  assem- 
blies (^r).  This  is  a  vast  superiority,  which  the  constitution 
of  this  island  enjoys,  over  those  of  the  Grecian  or  Roman  re- 
publics; where  the  people  were  at  the  same  time  both  judges 
and  accusers.  It  is  proper  that  the  nobility  should  judge,  to 
ensure  justice  to  the  accused ;  as  it  is  proper  that  the  people 
should  accuse,  to  ensure  justice  to  the  commonwealth.  And, 
therefore,  among  other  extraordinary  circumstances  attending 
the  authority  of  this  court,  there  is  one  of  a  very  singular 
nature,  which  was  insisted  on  by  the  house  of  Commons  in 
the  case  of  the  earl  Danby  in  the  reign  of  Charles  II.  (A); 
and  it  is  now  enacted  by  statute  \2  and  13  W.  III.  c.  2,  that 
no  pardon  under  the  great  seal  shall  be  pleadable  to  an  im- 
peachment by  the  commons  of  Great  Britain  in  parlia- 
ment (*)  (4). 


(«)  Tacit  dc  mor.  Germ.  12. 
(J)  See  vol.  I.  page  269. 
{g)  Montcsc.  Sp.  L.  xi.  6. 


(/i)  Com.  Journ.  5  May,  1679. 
(0  See  ch.  31. 


(3)  It  IB  lawful,  also,  to  accuse  a  (4)  But  after  the  proceedings  are 
man  before  the  council,  and  to  try  capi-  finished,  the  prerogative  of  the  king 
tal  charges  there.  does  not  appear  to  be  farther  limited. 
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2.  The  court  of  the  lord  high  steward  of  Great  Britain  (*)  Ji^jJ^?.''^*' 
is  a  court  instituted  for  the  trial  of  peers,  indicted  for  treason  »«  ^wch  aii 

^  ,     peers  of  pftrlia- 

or  felony,  or  for  misprision  of  either  (^.  The  office  of  this  J?®J*^^.J'  ^ 
great  magistrate  ia  very  ancient ;  and  was  formerly  hereditary^  vote ; 
or  at  least  held  for  life,  or  dum  bene  se  gesserit ;  but  now  it 
is  usually,  and  hath  been  for  many  centuries  past  (i7i), 
granted |}ro  hdc  vice  only;  and  it  hath  been  the  constant 
practice  (and  therefore  seems  now  to  have  become  necessary) 
to  grant  *it  to  a  lord  of  parliament,  else  he  is  incapable  to  try  [*262] 
such  delinquent  peer  (n).  When  such  an  indictment  is  there^ 
fore  found  by  a  grand  jury  of  freeholders  in  the  King's  Bench, 
or  at  the  assizes  before  die  justices  of  oyer  and  terminer^  it  is 
to  be  removed  by  a  writ  of  certiorari  into  the  court  of  the  lord 
high  steward,  which  only  has  power  to  determine  it.  A  peer 
may  plead  a  pardon  before  the  court  of  King's  Bench,  and  the 
judges  have  power  to  allow  it;  in  order  to  prevent  the 
trouble  of  appointing  an  high  steward,  merely  for  the  purpose 
of  receiving  such  plea.  But  he  may  not  plead,  in  that  in- 
ferior court,  any  other  plea ;  as  guilty  or  not  guilty,  of  the 
indictment:  but  only  in  this  court :  because,  in  consequence 
of  such  plea,  it  is  possible  that  judgment  of  death  might  be 
awarded  against  him.  The  king,  therefore,  in  case  a  peer  be 
indicted  for  treason,  felony,  or  misprision,  creates  a  lord  high 
steward 2>ro  /idc  vice  by  commission  under  the  great  seal; 
which  recites  the  indictment  so  found,  and  gives  his  grace 
power  to  recite  and  try  it  secundum  legem  et  consuetudinem 
AngUce.  Then,  when  the  indictment  is  regularly  removed, 
by  writ  oi  certiorari,  commanding  the  inferior  court  to  certify 
it  up  to  him,  the  lord  high  steward  directs  a  precept  to  a  ser- 
jeant  at  arms,  to  summon  the  lords  to  attend  and  try  the  in- 
dicted peer.  This  precept  was  formerly  issued  to  summon 
only  eighteen  or  twenty,  selected  from  .the  body  of  the  peers: 
then  the  number  came  to  be  indefinite ;  and  the  custom  was, 
for  the  lord  high  steward  to  summon  as  many  as  he  thought 

{k)  4  Inst.  58;  2  Hawk.    P.  C.  5,  &c.     (Yearb.  13  Hen.  VIII.  11.)    See 

421 ;  2  Jon.  54.  Staundf.  P.  C.  152;  3  Inst.  28;  4  Inst. 

(/)  1  Bulstr.  198.  59;  2  Hawk.   P.  C.  5;   Barr.  234.— 

(w)  Pryn.  on  4  Inst.  46.  **  Where  a  peer  of  parliament  sliall  be 

( n  )  Qua nd  un  seigneur  de  parlemcnt  arraigned  of  treason  or  felony,  the  king, 

serra  arrein  de  treason  oufeUmiff  le  roy  by  his  letters  patent,  shall  create  some 

par  sei  lettres  patent*  fera  un  grand  et  •  noble  and  sage  peer  to  be  the  gprand 

Mge  seigneur  d*ettre  U  grand  seneschal  seneschal  of  England ;  who  must  issue 

d^Antleterre ;  qui,  doit f aire  un  jnrteepty  his  precept,  to  cause  to  assemble  twenty 

pur  faire  venir  xx  seigneurs,  ou  xviii,  peers,  or  eighteen,'*  &c. 


fm 
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proper,  (but  of  late  years  not  less  than  twenty-three  (o),  and 
that  those  lords  only  should  sit  upon  the  trial  (5):  which 
threw  a  monstrous  weight  of  power  into  the  hands  of  the 
crown,  and  this  its  great  officer,  of  selecting  only  such  peers 
as  the  then  predominant  party  should  most  approve  of.  And, 
accordingly,  when  the  earl  of  Clarendon  fell  into  disgraps 
with  Charles  II.  *there  was  a  design  formed  to  prorogue  the 
parliament,  in  order  to  try  him  by  a  select  number  of  peers ; 
it  being  doubted  whether  the  whole  house  could  be  induced 
to  fall  in  with  the  views  of  the  court  (p).  But  now,  by  sta- 
tute 7  W.  III.  c.  3,  upon  all  trials  of  peers  for  treason  or  mis* 
prision,  all  the  peers  who  have  a  right  to  sit  and  vote  in  par- 
liament shall  be  summoned,  at  least  twenty  days  before  such 
trial,  to  appear  and  vote  therein ;  and  every  lord  appearing 
shall  vote  in  the  trial  of  such  peer,  first  taking  the  oaths  of 
allegiance  and  supremacy,  and  subscribing  the  declaration 
against  popery.  (6). 

During  the  session  of  parliament  the  trial  of  an  indicted 
peer  is  not  properly  in  the  court  of  the  lord  high  steward*  but 
before  the  court  last  mentioned,  of  our  lord  the  king  in  par- 
Uament  {g).  It  is  true,  a  lord  high  steward  is  always  ap« 
pointed  in  that  case,  to  regulate  and  add  weight  to  the  pro- 
ceedings :  but  he  is  rather  in  the  nature  of  a  speaker  pro  tem^ 
pore,  or  chairman  of  the  court,  than  the  judge  of  it ;  for  the 
collective  body  of  the  peers  are  therein  the  judges  both  of  law 
and  fact,  and  the  high  steward  has  a  vote  with  the  rest,  in 
right  of  his  peerage.     But  in  the  court  of  the  lord  high 


(o)  Kelyngo,  56, 

(p)  Carte's  Lifo  of  Ormonde,  vol.  ii. 


(q)  Post.  141. 


(5)  The  decision  b  by  a  majority, 
but  a  majority  cannot  convict,  unless  it 
consists  of  twelve  or  more Ch. 

(6)  As  a  peer  cannot  have  the  bene- 
fit of  a  challenge  like  a  commoner, 
(1  Harg.  St  Tr.  196, 388,)  it  is  some- 
what  surprising  that  this  manifest  im- 
provement of  the  law  and  constitution 
was  not  extended  to  triab  of  peers  for 
all  felonies,  in  the  court  of  the  lord 
high  steward.  Lord  Mountmorris  in- 
forms us  that  there  are  but  two  instances 
of  the  trials  of  peers  in  Ireland,  viz.  of 
Viscount  Nettervillc  in  1743,  and  of 


Lord  Santry  about  the  same  time.  The 
first  was  tried  in  the  high  court  of  par- 
liament, the  latter  in  the  court  of  the 
high  steward.  They  were  both  in- 
dicted for  murder.  Lord  Nettorville 
was  acquitted,  Lotd  Santry  was  con- 
victed, but  pardoned  as  to  his  life. 
Upon  Lord  Santry's  trial  all  the  peers 
were  summoned,  though  the  regulation 
of  7  W.  III.  was  not  introduced  into 
Ireland  till  the  year  1773;  Lord 
Mountm.  2  vol.  197.  Murder  is  high 
treason  by  the  law  of  Ireland — Cu. 


CRIMINAL   JURISDICTION.  263 

steward,  which  is  held  in  the  recess  of  parliament,  he  is  the 
sole  judge  of  matters  of  law,  as  the  lords  triors  arc  in  matters 
of  fiict;  and  as  they  may  not  interfere  with  him  in  regulating 
the  proceedings  of  the  court,  so  he  has  no  right  to  intermix 
with  them  in  giving  any  vote  upon  the  trial  (r).  Therefore, 
upon  the  conviction  and  attainder  of  a  peer  for  murder  in  full 
parliament,  it  hath  been  holden  by  the  judges  («),  that  in  case 
the  day  appointed  in  the  judgment  for  exection  should  lapse 
before  execution  done,  a  new  time  of  execution  may  be  ap- 
pointed by  either  the  high  court  of  parliament,  during  its  sit^ 
ting,  though  no  high  steward  be  existing ;  or  in  the  recess  of 
parliament,  by  the  court  of  King's  Bench,  the  record  being 
removed  into  that  court. 

•It  has  been  a  point  of  some  controversy,  whether  the  [•264J 
bishops  have  now  a  right  to  sit  in  the  court  of  the  lord  high  ^hJ'^^uo^ 
steward,  to  try  indictments  of  treason  and  misprision.  Some  tiSre.*°'***^*** 
incline  to  imagine  them  included  under  the  general  words  of 
the  statute  of  king  William,  '^  all  peers,  who  have  a  right  to 
sit  and  vote  in  parliament:*'  but  the  expression  had  been 
modi  clearer,  if  it  had  been  ''all  hrdsf'  and  not  ''all 
peers  C  for  though  bishops,  on  account  of  die  baronies  an- 
nexed to  their  bishoprics,  are  clearly  lords  of  parliament,  yet, 
their  blood  not  being  ennobled,  they  are  not  universally 
allowed  to  be  peers  with  the  temporal  nobility :  and  perhaps 
this  word  might  be  inserted  purposely  with  a  view  to  exclude 
them.  However,  there  is  no  instance  of  their  sitting  on  trials 
for  capital  offences,  even  upon  impeachments  or  indictments 
in  full  parliament,  much  less  in  the  court  we  are  now  treating 
of;  for,  indeed,  they  usually  withdraw  voluntarily,  but  enter 
a  protest  declaring  their  right  to  stay.  It  is  observable  that, 
in  the  eleventh  chapter  of  the  constitutions  of  Clarendon, 
made  in  parliament  11  Hen.  II.  they  are  expressly  excused, 
rather  than  excluded,  from  sitting  and  voting  in  trials,  when 
they  come  to  concern  life  or  limb :  "  episcopif  eicut  coeteri 
baroneSy  debeni  interesse  judiciis  cum  baronibus,  quousque  pet' 
venicUur  ad  diminutionem  membrorum,  vel  ad  mortem**  (7) : 
and  Beckct's  quarrel  with  the  king  hereupon  was  not  on 

(r)  State  TriaK  toL  iv.  214, 232^  (i)  FoiL  139. 


(7)  BiihQpB,  like  other  peers,  ought     until  they  come  to  coneem  loas  of  life 
to  be  present  at  trials  with  the  peers,     or  of  ltiiri>. 


account  of  the  exception,  (which  was  agreeable  td  the  hmM 
law,)  but  of  the  general  rule,  that  compelled  the  bisfaofpr  lo- 
attend  at  all.     And  the  determination  of  the  houae  of  tolrds  in ' 
the  earl  of  Danby*s  case  (/)  which  has  ever  ssince  beien'.iad^ 
hered  to,  is  consonant  to  these  constitutions ;  *'  thai  the  kMrds- 
spiritual  have  a  right  to  stay  and  sit  in  court  in  oajntal  cawjiV- 
till  the  court  proceeds  to  the  vote  of  guilty,  or  not  guilty*^  It*. 
must  be  noted,  that  this  resolution  extends  only  to  trials' «»' 
fuU  parliament :  for  to  the  court  of  the  lord  high  steward*^ 
wliich  no  vote  can  be  given,  but  merely  that  of  guilty  or  not 
guilty)  no  bishop,  as  such,  ever  was  or  could  be  summoaed*; 
[*365]      and  though  the  statute  of  king  William  ^regulatesthepro-' 
ceedings  in  that  court,  as  well  as  in  the  courts  of  poiiiaine&tif 
yet  it  never  intended  to  new  model  or  alter  its  constitution ; 
and  consequently  does  not  give  the  lords  spiritual  any  right 
in  cases  of  blood  which  they  had  not  before  (//).     And  what 
makes  their  seclusion  more  reasonable,  is,  that  tliey  have  no 
right  to  be  tried  themselves  in  the  court  of  the  lord  high 
steward  (tr),  and  therefore  surely  ought  not  to  be  judges 
there.     For  the  privilege  of  being  thus  tried  depends  upoft 
nobility  of  blood,  rather  than  a  seat  in  the  house ;  as  appears 
from  the  trial  of  popish  lords,  of  lords  under  age,  and  (since 
the  union)  of  the  Scots  nobility,  though  not  in  the  number  .of 
the  sixteen  ;  and  from  the  trials  of  females,  such  as  the  queen^ 
consort  or  dowager,  and  of  all  peeresses  by  birth ;  and  peer^ 
esses  by  marriage  also,    unless  they  have,  when   dowagers 
disparaged  themselves  by  taking  a  commoner  to  their  second 
husband  (8). 
KiSs  ikSdi**'       ^'  '^^^  court  of  King's  Bench  (x),  concerning  the  nature 
wJirtS^Sli'     ^^  which  we  partly  inquired  in  the  preceding  book  (^),  wa§, 
MA/ Jurisdiction,  we  may  remember,  divided  into  a  crown  side  and  a  plea  side* 
And  on  the  crown  side,  or  crown-ofHce,  it  takes  cognizance 
of  all  criminal  causes,  from  high  treason  down  to  the  most  tri- 
vial misdemesnor  or  breach  of  the  peace.      Into  tliis  court 
also  indictments  from  all  inferior  courts  may  be  removed  by 

(0  Lord's  Journ.  15  May,  1679.  (x)  4  Inst  70 ;  2  Hd.    P.   C.  2s 

(ii)  Fort.  24a  2  Hawk.  P.  C.  6. 

(w)  Bro.  Abr.  t.  Trial,  142.  (y)  See  vol.  III.  page  41. 


(8)  But  peeresses  by  marriage  can-  they  bave  even  a  less  estate  in  their  ao- 
not  be  said  to  be  ennobled  by  Mood;  bilitythan  bishofis,  it  being  only  <^Nr«itfr< 
for,  after  the  death  of  their  hittbands,     rn/nftofr. — Ch. 
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writ  of  eerUorariy  and  tried  either  at  bar^  or  at  nin  priiu,  by 
a  jury  of  the  county  out  of  which  the  indictment  is  brought 
^).  The  judges  of  this  court  are  the  supreme  coroners  of 
the  kingdom.  And  the  court  iteelf  is  the  principal  court  of 
criminal  jurisdiction  (though  the  two  former  are  of  greater 
dignity)  known  to  the  laws  of  England.  For  which  reason, 
by  the  coming  of  the  court  of  King's  Bench  into  any 
county,  (as  it  was  removed  to  Oxford  on  account  of  tlie 
sickness  in  1665,)  all  former  commissions  of  oyer  and  termi^ 
neTf  and  general  gaol  delivery,  are  at  once  absorbed  and  de* 
terminedr^P'^  facto :  in  the  same  manner  as  by  the  old  Go- 
thic and  Saxon  ^constitutions,  *'jure  vetusio  obtinuit,  quie- 
viue  omnia  inferior  a  judicia,  dicentejus  rege  {%)  (10)  (!!)•'* 

(s)  Stiernhook,  I.  I,  c.  2. 


£65 
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(9)  Infonnstioiis  filed  in  the  court  of 
Kiag*t  Bench,  and  indictments  removed 
there  by  certifrrari^  if  not  tried  at  the  bar 
<tf  the  court,  which  rarely  happens,  are 
tried  at  the  annes  by  writ  of  niti  prius. 
On  which  occasions  the  judges  of  assize 
had^fiU  very  lately,  no  power  to  pass 
sentence  upon  the  parties  convicted  be- 
fore them,  that  power  being  confined  to 
the  eourt  when  sitting  in  banc  at  West- 
nmnter,  before  whom  the  parties  so  con- 
victed were  obliged  to  appear,  upon  no- 
tice, to  receive  judgpnent,  often  at  very 
great  tneonveniencc  and  expense.  To 
*  remedy  this  evil,  it  was  enacted  by  sta- 
tute I  W.  IV.  c.  70,  §  9,  that  upon  all 
trials  for  felonies  or  misdemeanors  upon 
any  record  of  the  court  of  King's  Bench, 
judgment  may  be  pronounced  during 
the  asiiies  or  sittings,  as  well  upon  the 
persons  who  shall  have  suflfered  judg- 
ment by  default  or  confession  upon  the 
same  record,  as  upon  those  who  shall 
be  tried  and  convicted,  whether  such 
persoa^  shall  be  present  in  court  or  not, 
excepting  when  such  prosecution  shall 
be  by  information  filed  by  leave  of  the 
c»urt  of  King's  Bench,  or  information 
filed  by  the  attorney-general,  wherein 
he  shall  pray  that  the  judgment  may  be 
postponed  ;  and  the  judgment  pro- 
nonnoed  shall  be  endorsed  upon  the  re- 
cord of  nUi  prJMf,  and  aft'.rwvdi  en« 
VOL.   IV. 


tered  upon  the  record  in  court,  and 
shall  be  of  the  same  force  and  effect  as 
a  judgment  of  the  court,  unless  the 
court  shall,  within  six  days  after  the 
commencement  of  the  ensuing  term, 
grant  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  had  or  the  judgment 
amended.  And  the  judge  before  whom 
the  trial  was  had,  may  cither  issue  an 
immediate  warrant  for  committing  the 
defendant  in  execution,  or  respite  the 
execution  of  the  judgment,  upon  such 
terms  as  he  shall  think  fit,  until  thf^ 
sixth  day  of  the  ensuing  term ;  and  if 
imprisonment  shall  be  part  of  the  sen- 
tence, may  order  the  same  to  commence 
on  the  day  the  party  shall  be  taken  to 
prison. 

(10)  By  ancient  custom,  all  inferior 
jurisdictions  ceased,  when  the  king  waa 
sitting  iu  judgment. 

(11)  The  court  of  Kinqr's  Bench  ha* 
uo  authority  or  jurisdiction  to  interfere 
in  the  regulation  and  management  of 
the  gaols  of  the  kingdom.  ^Vhere  a 
person  guilty  of  a  raiiulemeanor,  and 
confined  in  a  county  gaol  under  sen- 
tence of  that  court,  prayed  to  be  allowed 
the  same  indulgences  as  prisoners  con- 
fined for  felony,  the  court  refused  in 
make  any  order  upon  the  gmAer  for  that 
parpose;  Hex  v.  Cai/t/^  I  D.  &  R.. 
585.    Theooartof  K.O.€WMtgiwt 
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OF  cotmre  as^^i^ 


into  wuch  au        Into  tfais  oouit  of  Kifig's  Bench  hath  iwaied  tdl  thH 
ofthcfltar-chun.  good  and  salutBTj  of  the  jurisdiction  of  the  court  of  siar 
chamber,  camera  steUaia  (a)  .*  which  was  a  court  of  very  9in*^. 


haabeen  re 
motred. 


(a)  This  is  said  (Lamb.  Arch.  154,) 
to  h&vc  been  so  called,  either  from  the 
Saxon  word  ftoepan  to  sUer  or  go- 
Tern  ;  or  from  its  pumshing  the  crimen 
ttellionatut,  or  cozenage ;  or  because 
the  room  wherein  it  sate,  the  old  coun- 
eiUckamber  of  the  palaoe  of  West* 
minster,  (Lamb.  148,)  which  is  now 
converted  into  tho  lottery-office,  and 
forms  the  eastern  side  of  New  Palace 
Yard,  was  full  of  windows;  or  (to 
which  ar  Edward  Coke,  4  Inst.  66, 
accedes)  because  haply  the  roof  thereof 
was  at  the  first  garnished  with  gilded 
stars.  As  all  these  are  merely  conjee- 
tores  (for  no  stars  are  now  in  the  roof, 
nor  any  are  said  to  have  remained  there 
90  late  as  the  reign  of  queen  Elizabeth, ) 
it  may  be  allowable  to  propose  another 
conjectural  etymology,  as  plausible 
perhaps  as  any  of  them.     It  is  well 


under  thrcekeys  incertttn  pli 
and  die  moat  oonaidenible,  of  wUek 
was  in  the  king*s  exchequer  at  Westt 
minster ;  and  no  starr  was  allowed  ta 
be  valid,  unless  it  were  found  in  some 
of  the  said  I'epoaitones.  (MiflpoMML 
in  Seacc.  P.  6  Edw.  h  pnfirod 
to  Maynard's  Year-book  of  Edw.  IL 
fol.  8.  Madoz.  Hist.  Exch.c.vii.'$4^ 
4,  5,  6.)  The  room  at  ihe  exdroqaw, 
where  thedieatsconlaininytlwfiiiMii 
were  kept,  waa  crofaablj  called  te 
Starr-chamber ;  and,'  when  the  Jews 
were  expelled  the  kingdom,  was  applied 
to  the  use  of  the  king's  council,  sittiiig 
in  their  juificial  capacity.  To  oonini 
this,  the  first  tim«  th«  star-chaadMr.  is 
mentioned  in  any  record,  it  is  said  ta 
have  been  situated-near  the  reoe^  oC 
the  exchequer  at  Weatmiaater:  (tha 
king's  council,  his  chancellor,  1 


known  that,  before  the  banishment  of     justices,  and  otiier  sages,  were 


the  Jews  under  Edward  I.  their  con- 
tracts and  obligations  were  denominated 
in  our  ancient  records  starra  or  stan-s, 
from  a  corruption  of  the  Hebrew  word, 
iketar^  a  covenant,  (Tovey's  Angl.  ju- 
daic. 32.  Selden.  tit.  of  Hon.  ii.  34. 
Uxor.  Ebraic.  i.  14.)  These  stars,  by 
an  ordinance  of  Richard  the  first,  pre> 
served  by  Hovedon,  were  commanded 
to  be  enrolled  and  deposited  in  chests 


bled  en  la  chauu^re  dct  eiteUUs  pres  Ut 
reseeipt  a  I  Wettmiutter.  Clans.  41» 
Edw.  III.  m.  13.)  For,  in  process  of 
time,  when  the  meaning  of  the  Jcwidi 
Starrs  was  forgotten,  the  word  ster- 
chamber  was  naturally  rendered  in  law 
FVench,  la  ehaumbre  dtt  etteiUes,  and  ia 
law  Latin,  camera  stellaia  ;  whichcixu 
tinned  to  be  the  style  in  Latin  till  tha 
dissolution  of  that  court  (12). 


a  mandamus  to  the  justices  of  sessions, 
to  compel  them  to  allow  untried  priso- 
ners any  other  food  than  the  ordinary 
gaol  allowance ;  Jiexr,  Yorkshire  Jus- 
tices, 3  D.  &  H.  510 ;  2  B.  &  C.  286. 
The  court  of  K.  B.  cannot  grant  a  writ 
of  habeas  corpus  to  bring  up  a  prisoner 
under  criminal  process  in  the  House  of 
Correction,  for  the  purpose  of  his  being 
charged  in  the  custody  of  the  w^wrthal 
upon  a  bailable  writ,  and  recommitted 
to  his  former  custody,  so  charged ;  Gu" 
tbrie  V.  Ford,  4  D.  &  R.  271.  See 
post,  300.  Offences  committfd  oat  ct 
9Kfi  natr  oog^Bcaaislbt  by  .the 


court  of  K.  B.,  unless  there  isaspeeial 
Act  of  parliament  for  the  purpoae  of 
giving  them  jurisdiction ;  Hex  y.  JIf  iiai. 
ton,  1  Esp.  62.  The  court  of  K.  B. 
will  not  mitigate  a  fine  imposed  by  air 
inferior  court,  the  record  whereof  is  re- 
moved there  by  certiorari;  Bexy.Lowe^ 
den,8 T.  R.  615.  Thecourt  of  K.  B. 
has  no  jurisdiction  to  review  the  jodg. 
ment  of  a  court  of  quarter  sessions,  unless- 
there  be  a  case  sent  up  for  their  cob* 
sideration ;  Rex  v.  Camamm  Juuiee$4 
4  B.  &  A.  86.  Where  there  is  any. 
evidence  tendings  to  prove,  aa  oflhwa 
lajugirtialahasaj 
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dent 'Original  (A),  but  new  modelled  by'8ttitirt^8SHeit.VlI. 
ctf  1;  and  21  Hen.  VIII.  c.  20,  consisting  ofdrrers  lords  spi^ 
rittel  and  temporal,  being  privy  coanseUors,  together  wifli 

(b)  Lamb.  AHb.  ld0L 


jnriidictMMi  hy  coDVKtioii)  the  court  of 
K*  B.  csinot  judge  of  the  degree  of  it» 
or  oontrol  the  detennination  of  the  ma- 
gistrate upop  that  evidence ;  Rex  v. 
Bkms,  6j!^i^J7;  If  justices  acquit 
a*4efiBBdnn||^pi^B|rhoin  an  infonna- 
taan^  is  laid  bS^re'i^eai  for  a  pen- 
al^, the  court  of  K.  B.  cannot  re- 
ferse  the  judgment ;  Rex  v.  Reason, 
6  T.  R.  975.  But  that  court  has  a 
gOKfil  jurisdiction  over  all  acts  con-  ■ 
tMry  to  good  lil^rals  and  public  de- 
cency ;  Jones  v.  •Maadall,  Loff^,  383 ; 
ivluch  cannot  be  ousted  but  by  express 
fMrds  or  necessary  implication ;  Cates 
vw  Km^U  3  T.  R.  442.  If  an  indict- 
Bient  for  felony  has  been  removed  into 
the  court  of  K.  B.  from  an  inferior 
court,  in  order  to  issue  process  of  out- 
liwry  upon  it,  and  the  party  accused 
OOBM  in,  the  court  will  send  the  record 
b#ck;  Rex  v.  Perry,  5  T.  R.  478. 
"^^ere  a  prisoner  was  convicted  of  per- 
jury in  an  inferior  jurisdiction,  and  sen- 
tMce  of  transportation  was  entered  on 
the  record  informally,  the  court  of  K.  B. 
on  error  brought,  commanded  the  court 
bekm^to  pronounce  the  proper  judg- 
ment ;  Rex  y.  Kenworthy,  3  D.  &  R. 
178;  1  B.  &G.  711. 

The  court  of  King's  Bench  has  au* 
thority  to  order  the  sheriff  of  any  county, 
0^  the  marshal  of  the  court,  to  carry 
into  execution  a  sentence  of  death,  pro- 
nounced by  a  judge  under  a  commission 
of  oyer  and  terminer  and  general  gaol 


delitery;  Bex'Y.'Gartidt,  4  Ner.   & 
M«B.d3. 

The  attorney  general,  upon  motaon, 
is  entitled,  as  of  course,  to  a  habeat 
eorpiu  and  certiorari  to  bring  up  a  pri- 
soner and  the  reooid  of  his  conviction 
in  a  case  of  felony ;  Id.  Ibid. 

In  a  case  of  a  conviction  for  murder 
in  which  th^  prisoners  were  brought  up 
by  habeai  eorfms,  and  the  record  by 
certioretrif  the  court  gsve  the  prisonen 
three  days*  time  to  examine  the  record, 
and  instruct  counsel  to  shew  cause  why 
execution  should  not  be  awarded  against 
them;  Id.  Ibid. 

Seefurtlier4utothe  jurisdiction  of 
this  court,  with  reference  to  the  writ  of 
certiorari,  post,  320. 

(12)  In  one  of  the  statutes  of  the 
univenity  of  Cambridge,  the  antiquity 
of  which  is  not  known,  the  word  star* 
mm  is  twice  used  for  a  schedule  or 
inventory.  The  statute  is  intitled,  Dt 
compHtationo  'proeuratomm,  and  it  di- 
recu  that  in  JfnareninittjSatatBrmB. 
par  madam  dimdamlit,  in  quo  panmt$uf 
omnia  remanautia  in  communi  eistA  Com 
pignora  putm  peeunia,  ac  etiam  arvtra- 
gia  et  debita,  ita  quod  omnibus  eonstare 
poterit  evidenter,  in  quo  statu  tnnc  uni- 
vmrsitas  fuerit  quoad  bona,  Sfc*  Stat. 
Acad.  Cant.  p.  32.  Such  inventories 
would  be  made  at  the  king^  exchequer, 
and  the  room  where  they  were  depo- 
sited would  probably  be  called  the  itar- 
chamber. — Cb. 


*  Concerning  the  accounts  of  the 
proctors ; — at  the  end  of  the  ac- 
counts there  shall  be  madman  inoen- 
tory  in  the  manner  of  a  dividend,  in 
wfaidi  shall  bev  comprised  all  tluBgip 
remaining  in  die  cemmoD  cbw^iat. 

dd2 


well  securities  as  money,  and  also  all 
arrears  and  debts,  so  that  it  may  be 
made  evident  to  all  persons  in  what 
state  the  university  is  with  respect  to 
pfopfity/a«. 
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two  judges  of^the^urte  of  oommonlaw,  without  the  inter- 
v.entian  of  any  jury.  Their,  jurisdiction  extended  legally  over 
riots,,  perjury,  misbehaviour  of  sheriffs^  and  other  notorious 
^misdemesnors,  contrary  to  the  laws  of  the  land.  Yet  this 
was  afl6i*wards,  as  lord  Clarendon  informs  us  (c),  stretched 
^  to  tlie  asserting  of  all  proclamations,  and  orders  of  state : 
to  the  vindicating  of  illegal  commissions,  and  grants  of  mono- 
polies ;  holding  for  honourable  that  which  pleased,  and  for 
just  that  which  profited,  and  becoming  both  a  court  of  law  to 
determine  civil  rights,  and  a  court  of  revenue  to  enrich  the 
treasury  :  the  council-table  by  proclamations  enjoining  to  the 
people  that  which  was  not  enjoined  by  the  laws,  and  prohibit- 
ing that  which  was  not  prohibited ;  and  the  star  chamber, 
which  consisted  of  the  same  persons  in  different  rooms,  cen- 
suring the  breach  and  disobedience  to  those  proclamations  by 
very  great  fines,  imprisonments,  and  corporal  severities :  so 
that  any  disrespect  to  any  acts  of  state,  or  to  the  persons  of 
statesmen,  was  in  no  time  more  penal,  and  the  foundations  of 
right  never  more  in  danger  to  be  destroyed."  For  wUch 
reason  it  was  finally  abolished  by  statute  16  Car.  L  c.  10,  to 
the  general  joy  of  the  whole  nation  (rf). 
'   4.  The  court  of  Chivalry  (e\  of  which  we  also  formerly 

triiiv«lry,  thcau-  i       /  ^.v  .1.  ^    ^  /  1.1. 

thority.i  which  spoke  (/),  as  a  military  court,  or  court  of  honour,  when  held 

total  (lisus.       before  the  earl  marshal  only,  is  also  a  criminal  court,  when 

held  before  the  lord  high  constable  of  England  jointly  with 

the  earl  marshal.     And  then  it  has  jurisdiction  over  pleas  of 

life  and  member,  arising  in  matters  of  arms  and  deeds  of  war. 


4.  11»c  court  of 


(c)  Ilist.  of  Reb.  book  I  and  3. 

(</)  The  just  odium  into  which  this 
tribunal  had  fallen  before  its  dissolu- 
ti«n,  has  been  the  occasion  that  few 
memorials  have  reached  us  of  its  na- 
ture, jurisdiction,  and  practice ;  except 
such  as,  on  account  of  their  enormous 
oppression,  are  recorded  in  the  histories 
of  the  times.  There  are,  however,  to 
be  met  with,  some  reports  of  its  pro- 
ceedings in  Dyer,  Croke,  Coke,  and 
cither  reporters  of  that  age,  and  some 
in  manuscript;  of  which  the  author 
has  two ;  one  from  40  EBz.  to  13  Jac.  I. 


the  other  for  the  first  three  years  of 
king  Charles:  and  there  is  in  tlie 
Britiafa  Museum  (Harl.  MSS.  vol  I. 
No.  1226)  a  very  fjUl,  methodical,  vhI. 
accurate  account,  of  the  constitution 
and  course  of  this  court,  compiled  by 
Mllliam  Hudson,  of  Gray*s  Inn,  an 
eminent  practitioner  therein  ( 13) ;  and 
a  short  account  of  the  same,  with 
copies  of  all  its  process,  may  also  be 
found  in  18  Rym.  Foed.  19S^  &c. 

(e)  4  Inst.  123 ;  2  Hawk.  P.  C.  a 

(J)  See  voL  IIL  page  68, 


(13)  Hudson^s  Treatise  of  the  Court     the  i>eginmng  of  the  2d  vol.  of  CoUoc- 
of  Star-Chanber  b  now  published  at     tiHea  Jmidica,*— Ch. 
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as  well  out  of  the  realm  as  within  it*  But  the  criminali  as 
^well  as  civil  part  of  its  authority,  is  fallen  into  entii'C  disuse:  [*;^(j8] 
there  having  been  no  permanent  high  constable  of  ^glaady 
\mt  only  pro  hdc  viae  at  coronations  and  the  like^  since  the 
attainder  and  execution  of  Staffi>rd  duk^e  of  Buckingham,  in 
the  thirteenth  year  of  Henry  VIII. ;  the  authority  and 
charge,  both  in  war  and  peace,  being  deemed  too  ample  for  a 
subject:  so  ample,  that  when  the  chief  Justice  Fineux  was 
adced  by  king  Henry  the  eighth^  how  £bu:  they  extended,  he 
declined  answering :  and  said,  the  decision  of  that  question 
belonged  to  the  law  of  arms,  and  not  to  the  law  of  Eng- 
land (9). 

5.  The  high  court  of  Admiralty  (A),  held  before  the  lord  *•  The  court  of 
high  admiral  of  England,  or  his  deputy,  styled  the  judge  of  ing jurisdiction 

J     .      -         .  ^         ,  1.     i?     •    •!    iJ    i.     1  i»       •      •       1   •        over aU  iiffencfs 

admiralty,  is  not  only  a  court  01  civil,  but  also  of  criminal  ju-  committed  at 
risdiction.  This  court  hath  cognizance  of  all  crimes  and 
oflfences  committed  either  upon  the  sea,  or  on  the  coasts,  out 
of  the  body  or  extent  of  any  English  county ;  and  by  statute 
15  Ric.  II.  c.  3,  of  death  and  mayhem  happening  in  great 
ships  being  and  hovering  in  the  main  stream  of  great  rivers, 
below  the  bridges  of  the  same  rivers,  which  are  then  a  sort  of 
ports  or  havens  (14);  such  as  are  the  ports  of  London  and 
Gloucester,  though  they  lie  at  a  great  distance  from  the  sea. 
But,  as  this  court  proceeded  without  jury,  in  a  method  much 
conformed  to  the  civil  law,  the  exercise  of  a  criminal  jurisdic* 
tion  there  was  contrary  to  the  genius  of  the  law  of  England ; 
faiasmuch  as  a  man  might  be  tliere  deprived  of  his  life  by  the 
opinion  of  a  single  judge,  without  the  judgment  of  his  peers. 
And  besides,  as  innocent  persons  might  thus  fall  a  sacrifice  to 
the  caprice  of  a  single  man,  so  very  gross  offenders  might, 
and  did  frequently,  escape  punishment :  for  the  rule  of  the 
civil  law  is,  how  reasonably  I  shall  not  at  present  inquire, 

{g)  Ducl^  dc  authorit.  jur.  civ.  (/t)  4  Inst.  134,  147. 


(14)  The  jtirisdictioii  given  to  Uie 
of  AdimraJty  by  the  15  R.  H. 
c  Si  m  ccseft  of.  mayhem,  &c.,  is  only 
•oucurient  with  that  of  the  common 
l«if  courts,  1  Hale,  P.  C.  16;  and, 
it  litems  clear,  that  the  court  has  no 
jwriwiictfop  in  rivers,  or  arms,  or  creeks 
«f  tlie  Kt,  widiin  th^  bodies  of  ooun- 


ties,  though  within  the  ebb  and  flow 
of-  the  tide,  except  in  the  eases  of  ho- 
micide smd  mayhem  memttoncd  ia  this 
statute.  *«M^n  the  body  of  a  county** 
has  been  construed  to  mean,  when  one, 
with  the  naked  eye,  can  see  from  one 
side  of  a  river,  &c.  to  the  other. 


\ 
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that  no  judgment  of  death  can  be  given  against  o&siiet^t 
without  proof  by  two  witnesaes,  or  a  confession  of  the  iket  bjr 
themselves.  This  was  alwaya  a  great  offence  to  the  English 
nation :  and  therefore  in  the  eighth  year  of  Henry  VI.  it  was 
endeavoured  to  apply  a  ♦remedy  in  parliament :  which  then 
miscarried  for  want,  of  the  royal  assent.  However,  byibe 
statute  28  Hen.  VIIL  c.  15,  it  was  enacted,  that  thm^ 
ofifences  should  be  tried  by  commissioners  of  a^fer  and  tomi- 
«fr,  under  the  king's  great  seal ;  namely,  the  admiral^  or  his 
deputy,  and  three  or  four  more ;  amopg  whom  two  common 
law  judges  are  usually  appointed ;  the  indictment  being  ficst 
found  by  a  grand  jury  of  twelve  men,  and  afterwards  tried.^ 
a  petty  jury:  and  that  the  course  of  proceedings  should  be 
according  to  the  law  of  the  land.  This  is  now  the  only  m»- 
tliod  of  trying  marine  felonies  in  the  court  of  admiralty :  di^ 
judge  of  the  admiralty  still  presiding  therein,  as  the  .lord 
mayor  is  the  president  of  the  session  of  oyer  and  UrmittsnuL 
London  (15). 


(15)  For  some  of  the  many  other 
statutes  relating  to  piracy,  or  '*  marine 
felonies/'  vide  ante,  71  to  78,  post, 
305:  the  following  seem  more  pro- 
perly  noticed  here.  By  the  S9  Geo. 
III.  c.  37,  all  offences  whatever  com- 
mitted on  the  high  seas  shall  be  liable 
to  the  same  punishments  as  if  com- 
mitted on  shore,  and  shall  be  tried  and 
adjudged  in  the  same  manner  as  di- 
rected by  28  Hen.  VIII.  c.  15.  By 
the  1  Geo.  IV.  c.  90,  persons  tried  for 
murder  or  manslaughter  committed  at 
sea,  shall  receive  the  benefit  of  clergy, 
as  if  conunitted  on  land.  By  the 
7  Geo.  IV.  c.  38,  commissioners  for 
trying  offences  at  sea,  or  justices,  may 
take  examinations  touching  offences 
commiUcd  within  the  jurisdiction  of 
the  Admiralty,  and  commit  the  per- 
sons charged.  By  the  7  fit  8  Geo.  IV. 
c.  28,  §  12,  all  offences  prosecuted  in 
the  Admiralty  court,  shall,  upon  every 
^st  and  subsequent  conviction,  be  sub- 
ject to  the  same  punishments,  whether 
of  death  or  otherwise,  as  if  such  of- 
fences had  been  oommittad  ,upon  the 
land.     By  the  7  fit  8  Geo.  IV.  c.  29, 


§  77,  where  any  ielony  or 
nor  punishable  under  that  Act,  shall 
be  committed  within  the  juriadictiQii 
of  the  Admiralty,  the  same  shall  be 
dealt  with,  inquired  of,  tried,  and  da- 
termined,  in  the  same  manner  as  any 
other  felony  or  misdemeanor  com- 
mitted within  that  jurisdictioa:  and 
the  7  &  8  Geo.  IV.  c.  30,  §  48^  ooo- 
tains  a  similar  prorision  with  reference 
to  that  Act.  And  by  the  9  Geo.  IV. 
c.  31,  §  32,  all  indictable  offences 
mentioned  in  that  Act,  which  shall  be 
committed  within  the  jurisdiction  vi 
the  Admiralty,  shall  be  deemed  to  be 
offences  of  the  same  nature,  and  liable 
to  the  same  punishments,  as  if  they 
had  been  committed  upon  the  land, 
and  may  be  dealt  with,  inquired  of, 
tried,  and  determined  in  the  same  man- 
ner as  any  other  offences  comSBlled 
within  the  jurisdiction  of  the 
ralty:  pro\'iso,  not  to  alter  or 
any  of  the  laws  relating  to  the 
ment  of  the  land  or  naval  forces.  \Uj 
4  &  5  W.  IV.  c.  86,  intituled  -^Aa 
Act  for  establishing  a  new  craBi*isr 
(he:j|rial  rfnJfenflw  ooaunitiad  teitkt 


cRimNAL  jiuaiaDionoN. 


These  five  courts  may  be  held  in  any  part  of  Ae  kingdom^ 
and  their  jurisdiction  extends  over  crimes  that  arise  through- 


metropolis  and  parts  adjoining/'  (com- 
mooly  called  **  The  Central  Criminal 
Court  Aot' >,  §  22,  *'  Wlicroas  it  is 
expedient  that  persons  charged  with 
eertain  offences  committed  on  the  high 
mn  and  other  places  within  the  juris- 
diction  of  the  admiralty  of  England 
ilunld  speedily  be  brought  to  trial : 
be  it  therefore  enacted.  That  it  shall 
and  may  be  lawful  for  the  justices  and 
j«4gM  of  oyer  and  terminer  and  gaol 
AtbTesy  to  be  named  in  and  appointed 
by  the  commissions  to  be  issued  uader 
the  authority  of  this  Act,  or  any  two  or 
tmre  of  them,  to  inquire  of,  hear  and 
dttennine  any  o£bnce  or  o£fences  com- 
mitted or  alleged  to  have  been  com- 
Biittcd  on  the  high  seas,  and  other 
plaies  within  the  jurisdiction  of  the 
admiralty  of  England,  and  to  deliver 
the  gaol  of  Newgate  of  any  person  or 
persons-  committed  to  or  detained  there- 
in, for  any  offence  or  offences  alleged 
to  haYe  been  done  and  committed  upon 
the  high  seas  aforesaid  within  the  ju- 
risdiction of  the  admiralty  of  England: 

and  all  indictments  found  and  trials 

• 

and  other  proceedings  had  and  taken 
1^  and  before  the  said  justices  and 
jodges  of  oyer  and  terminer  and  gaol 
deirfery  shall  be  valid  and  effectual  to  all 
intents  and  purposes  whatsoever :  and 
that  it  shall  and  may  be  lawful  for  any 
three  of  the  said  justices  and  judges  of 
oyer  and  terminer  and  gaol  delivery  to 
order  and  direct  the  payment  of  the 
costs  and  expences  of  such  prosecu- 
tions in  manner  prescribed  and  directed 
by  the  before-recited  Act  of  the  seventh 
of  George  the  fourth :  "(7  Geo.  I  V.C.64). 
The  28  Hen.  VIII.  c.  15,  does  not 
a£Bsct  the  jurisdiction  of  the  Admiralty 
court,  but  only  regulates  the  mode  of 
trial;  1  Chit.  C.  L.  155;  Com.  Dig. 
Admiralty,  (E.)  &  Neither  that  sta- 
tnte,  nor  the  ^  Geo.  III.  c.  37,  re- 
moves any  .  jurisdictian  over  offences 
ubich  juightficeviioailj  have  hetn  tried 


in  the  common  law  courts.     Thus,  an 
information  at  common  law  for  a  con- 
spiracy on  the  high  seas,  upon  pioof  of 
an  overt  act  on  shore,  is  well  triable  in 
Middlesex ;  Rex  v.  Brimc,  and  Hex  v. 
Seett,  4  East,  164.     >Vhere  a  pistol 
fired  on  shore  kiUs  a  man  at  sea,  the 
offence  is  properly  triable  at  the  Ad* 
miralty  sessions,  because  the  murder, 
by  construction  of  law,  is  committed 
where  the  death  occurs ;  Rex  v.  Cot^be, 
1   Leach,  388.     But  where,  on  the 
other  hand,  a  man  stricken  on  the  high 
seas  dies  upon  the  shore,  after  the  re- 
flux of  the  water,  the  admiral  has  no 
cognizance  of  the  felony ;  2  Hale,  P.C 
17.     If  a  stroke  is  given  at  sea,  and 
the  party  dies  in  Ireland,  queere,  where 
shall  the  murder  be  tried?  Rerw.  Ear» 
rs//,  1  W.  Bl.  456.    Where  several  ma. 
liners  on  board  a  ship  lying  nearthe 
Groyne,  seized  the  eqitain,  he  not  agree- 
ing  with  them,  and,  having  put  him  on 
shore,  carried  away  the  ship,  and  after* 
wards  committed  several  piracies ;  thia 
force  upon  the  captain,  and  the  carry, 
ing  away  the  ship,  which  was  explained 
by  the  use  of  it  afterwards,  was  ad- 
judged piracy ;  Rex  v.  Afav,  2  East* 
P.  C.  796;  2  Russell,  103.  Where  the 
offence  is  coannitted,  not  upon  the  high 
seas,  but  in  a  creek,  &c.,  within  tlie 
body  of  a  county,  and  therefore  not 
triable  by  the  admiralty,  it  is  not  piracy.; 
Hide's  case,  MoUoy,  71.     If  the  offence 
is  committed  in  a  creek,  &c.,  in  a  fo* 
reign  country,  the  court  of  Admiralty 
has  jurisdiction   over  it,  and   conse- 
quently it  is  piracy;   Rex  v.    Jemott, 
Archb.  C.  P.  152.     A  manslaughter 
committed  in  China  by  an  alien  enemiy 
who  had  been  a  prisoner  of  war,  and 
was  then  acting  as  a  mariner  on  board 
an  English  merchant  ship,  on  an  Eng- 
lishman, cannot  be  tried  here  under  a 
commission  issued  in  pursuance  of  33 
Hen.  VUL  e.  23,  and  43  Geo.  IIL 
c  lia^i  a;  i?»  V.  Depurdo,!  Trant 
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book  (k).  We  then  dbseived,  iha^  at  what:  is  usoally.  caUed 
the  assizes,  the  judges  sit  by  virtue  of  five  several  authoritiedL;; 
two  of  which,  tlie  commission  of  msize  and  its  attendant 
Jurisdiction  of  nisi  prtux,  being  principally  of  a  civil  nature, 
were  then  explained  at  large;  to  which  J  shall  only  add  .that 
these  justices  have,  hy  virtue  of  several  statutes,  a  criminal 
jurisdiction  also,  in  certain  special  joases  (/).  The  thiidf 
which  is  the  ^commission  of  the  peace,  was  also  treated  of  in 
a  former  volume  (tn),  when  we  inquired  into  the  nature  and 
office  of  a  justice  of  the  peace.  I  shall  only  add,  that  all 
the  justices  of  the  peace  of  any  county,*wherein  the  assizes 
are  held,  are  bound.by  law  to  attend  them,  or  else  are  liable 


(k)  See  t61.  III.  page  60. 

(/) 2 Hal.  P. C. 39;  SHiwk.P.GlSS. 


(m)  Seeyol.'L^[Migea5]. 


Surrey,  for  the  s«pport«f  llmr  priacNiers 
in  Newgale :  and  if  tlwy  «Muiok  Jigree, 
the  judges  shall  settle*  the  anoviit. 

By  sect  15,  sessioiis  are  to  he  held 
in  London,  or  the  tuburbs  thereof, 
twelve  times  in  erery  year,  at  the  least 

By  secft  16,indietiDeBlafoaid  at  the 
sessionpref  the  peaee  may  be  removed 
before  the  justices  of  oyer  and  tenniner 
and  gaol  delivery. 

By  sect  17,  jottiees  at  .quarter  ses- 
sions are  restndsed  iW»m  trying  certain 
specified  offences. 

By  sect.  16,  recognizanoes  for  pro- 
scenting,  giving  evidence,  &c.  before 
sessions  of  the  peace,  shall  he  obligatory 
on  persons  entering  into  -the  same-  to 
prosecute,  give  evidence,  &c.  before 
the  justices  of  oyer  and  terminer  and 
^aol  delivery :  notice  being  given  to 
the  parties  of  the  change  of  court 

By  scot.  19,  jnctiees  of  peace  may 
deliver  over  indictments  foimd  at  ses- 
sions to  the  justices  of  oyer  aodtenuBer 
and  gfaol  driver}'. 

By  sect  120,  the  judges  of  the  court 
shall  settle  the' fees  or  salaries  of  the 
officers,  aad  direet  how  the  sane  shall 
be  paid. 

By  sect  21,  justices  of  the  peaoe 

-shall  not  be  prevwrtad  hy  the  tesftions 

hdden  under  this  Act,  tern  iiwUi^^ 

•iwir  eiini 


By  sect  iK2,  the  court  isattthenaai 
to  try  offenee&commitfted  upon  theh|^ 
•eas.     Vide  nnte,  268,  n.  ( 15). 

Sect  23^  saves  the  rights  aad  privi- 
leges of  the  city  of  London. 

The  judges  of  the  Central  Criaunal 
Court,  after. postponement  till. the  aeit 
session,  on  motion  for  the  prosecutka, 
of  the  pres^itation  of  a  bill  for  a  capital 
offence,  refused,  en  motion  for  the  pri- 
soner, to  readover  very  long  depositions^ 
to  enable  them  to  decide  whether  they 
would  admit  him  to  bail,  although  the 
application  was  made  on  the  ground 
that  there  was  not  sufficient  time  to  pre- 
pare proper  affidavits  before  the  break- 
ing sqp  of  the  court ;  Rex  v.  Palmer,  6  C. 
&  P.  654. 

On  lulls,  found  in  this  court  for  aus- 
demeanors,  forty-eight  hours*  notice  of 
bail  is  neoessary,  unless  the  appUoation 
is  nuide  on  a  Friday  with  a  view  af  de> 
taining  the  party  in  custody  over  -Sun- 
day;  Rex  V.  Carlile,  6C.  &  P^^aS, 

The  binding  over  to  prosecute,  which 
is  necessary  to^ve  the  grand  jury  of 
the  Central  Criminal  Court  jurisdietieo 
in  certain  cases  of  misdemeanor,  under 
4  Id  of  4  &  5  WaV.  c.  36,  must  take 
place  before  a  magistrate,  previoas  io 
theseaBionof  the  oourt,  aadoaaaatbe 
jifom  fagrtheooortitaalf;  Rgxv,  OmH- 
toa,  6  C.  &  P.  651. 


CRIMmAL  JURISDiOriON. 


HJO 


t to- a  fine;  in  order  to  return  recognizancesj  &c.  and  to  assist 
•the  judges  in  such  matters  as  lie  within  their  knowledge  and 
.jurisdiction^  and  in  which  some  of  them  have  probably  been 
.concerned,  by  way  of  previous  examination.     But  the  fourth 
authority  is  the  commission  of  oyer  and  terminer  (n),  to  hear 
and  determine  all  treasons,  felonies,  and  misdemesnors.    This 
is  directed  to  the  judges  and  several  others,  or  any  two  of 
ithem  (17);  but  the  judges  (18)  or  Serjeants  at  law  only  are  of 
the  quorum,  so  that  the  rest  cannot  act  without  the  presence 
of  one  of  them.     The  words  of  the  commission  are,  *'  to  in- 
quire, hear,  and  determine :"  so  that  by  virtue  of  this  com- 
iBission  they  can  only  proceed  upon  an  indictment  found  at 
the  jame  assizes ;  for  they  must  first  inquire^  by  means  of  the 
grand  jury  or  inquest,  before  they  are  empowered  to  hear  and 
determine  by  the  help  of  the  petit  jury  (19).    Therefore  they 
.have  besides,  fifthly,  a  commission  of  general  gaol  delivery  (o), 
which  empowers  them  to  try  and  deliver  every  prisoner,  who 
*hall  be  in  the  gaol  when  the  judges  arrive  at  the  circuit 
town,  whenever  or  before  whomsoever  indicted,  or  for  what- 
ever crime  committed.     It  was  anciently  the  course  to  issue 
special  writs  of  gaol  delivery  for  each  particular  prisoner, 
which  were  called  the  writs  de  bono  et  malo  (p) :  but  these 
being  found  inconvenient  and  oppressive,  b.  general  commis- 
sion for  all  the  prisoners  has  long  been  established  in  their 


(n)  See  Appendix,  §  1. 
(•)  Vb, 


(p)  2  Intt.  43. 


(17)  It  it  onder  the  gi«at  setl,  and 
directad  to  the  cfaanoellor,  prendent  of 
the  comcil,  lord  president  of  the  ooob- 
-  cil,  lord  privy  teU,  several  nohlemen, 
two  jndges  of  the  courts  at  WeitmifM- 
ter,  king's  counsel,  setjeants  and  asso- 
.  dates.  There  must  be  four  of  the  per- 
sons named  in  the  commission  present ; 
2  Hale,  P.C.  23;   1  Sannd.  249  (•). 

( 13)  King's  counsel  are  indodcd. 

(19)  The  commission  of  oyer  and  ter- 
miner authorizes  the  persons  to  whom 
it  is  directed,  or  three  or  lour  of  them, 
'  to  iwiuire  of  all  treasons,  felonies  and 
ariMlnaeanors  therein  speciaUy  awB- 
■  tioaad,  and  of  all  others  in  certain 
coontaei,  and  to  baar  aad  datenwae 
the  same  at  certain  days  and  places  to 


be  appoiated  by  them.  For  which 
pvrpoee  the  king  aoqnaints  them  that 
he  hat  teat  a  writ  to  the  shcriffii  of  such 
countiet,  conmianding  them  to  return 
a  jury  before  them,  at  such  days  and 
places  at  shall  be  notified  by  them,  in 
order  to  make  inquiry  of  such  ofiencea ; 
2  Hawk.  P.  C.  c.  5,  $  22.  Under  this 
comnutaion  persont  may  be  tried  whe- 
ther they  be  in  gaol,  or  at  large,  1 
Chit.  C.  L.  144;  and  it  seems  agreed 
that  where  a  ttatote  prohibits  any  Uii«g, 
and  does  not  appoint  in  what  court  it 
shall  be  puniihed,  the  offisnder  may;  be 
indicted  before  juitices  of  oyer  and  ter- 
mfaiar,  bccante  the  king  may  toe  in 
that  cowt  whkah.he  pNCen;  Id.  2; 


37t) 
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Stead.  So  thati  one  way<  or  other,  the  gaols  are  in  geomtl 
clearedy  and  all  offetxleni  tried,  panisbedif  <or  'ddivered^tipioe 
in>  every  year:  a  coDstitution  of  singular  use  and  exoel- 
lencc  {2&).  Sometimes  also,  upoB  urgent  ocdaak>nai. thekiag 
issues  a  s{iecial  or  extraordinary  comnnsBion  of  ojf«r  and  ief- 


r . 


(2(y)  Tlccmtiniiisionofgeileralgoal 
doMvery  is  directed  only  to  tlie  Judges 
themselves  the  seijeants,  king's  coun- 
sel, and  the  clerk  of  the  assize  and 
associate.     It  is  a  patent  in  the  nature 
of  a  letter  from  ^e  king  to  certain 
persons,  eonstituting  them  his  jusUoes, 
aud  oommanding  them,  four,  three»  or 
two  of  them,  of  which  number  there 
must  be  one  at  least  of  the  judges  and 
Serjeants  specified,  and  authorizing  them 
to  deliver  his  gaol  at  a  particular  town 
of  the  prisoners  in  it ;  for  which  purpose 
it   commands   them  to  meet  at  such 
place,  at  the  time  which  thej  shall  ap* 
point,  and  informs  them  that,  for  the 
samo    purpose,    the   king    h^a    com- 
manded his  sheriff  of  the  same  county 
to  bring  all  the  prisoners  of  the  gaol 
and  their  attachments  before  them,  at 
the  time  they  shaU  appoint,  pursuant 
to  the  discretion  given  them ;  1  Chit. 
C.  L.  145;  2  Hawk.  P.  C.  c.  6,  §  1. 
Under  this  commission  the  justices  may 
proceed  upon  any  indictment  of  felony 
or  trespass,  found  before  other  justices, 
against  any  person  in  the  prison  men- 
tioned in  their  commission,  and  not  de- 
termined; in  which  respect  their  au- 
thority diflRnrs  from  that  of  justices  of 
myer  and  terminer,  who  regularly  can 
proceed  only  upon  indictments  found 
befote  themselves;  2  Hale  P.  C.  d2; 
^  Hawk.  P.O.  c.  6,  $2.   Ortheymay 
take  an  indictment  found  originally 
before  themselves  (  2  Hale,  P.  C.  34 ; 
^  Uaiwk.   P.  C.  c.  6»  §  a     And  they 
littve  power  to  discharge  not  only  pri- 
eoiiers  acquitted,  but  also  tboee  against 
Kfhdm,  upon   procUmatloa   made,  no 
evidence  shall  appear  to  Midifii  them, 
which  neither  jufltieea^f  oyer  aod.ter- 
jWHier,  ner  juHiees  pf  the  peaeei  ca&iia; 
2iWe»  P.  a  ^  d  MM'k.  P.a  «^6^ 


s.  6;    I  CbH.  C.  L.  I4a'     8e«  W 
G.  IIL  Ci  W,  ^  which  •  enactsi  t}|at.BfV 
soners  charged  with  felony,  .&9„  befffe 
any  court  holding  criminal  jurisdicdpo 
in  England  and  Wales,  again^  wkm 
no  indictment  shldl  be  fmuidi  or  wlif, 
on  trial,  shall  be  af9quitt?4»  w.«|o 
shall  be  discharged  by  proclamation, 
for  want  of  prosecution,  shall  tie  iii^ 
mediately  set  at  large,  without  piy- 
ment  of  any  foe.     It  appears  foonriiv 
language  of  this  commissioii,  that  jif- 
tices  of  gaol  deliverer  cannot,  ^ciQjpt  m 
some  special  cases,  try  any  pertons  who 
are  not  in  the  actual  or  const^ijDCkec«». 
tody  of  the  person  specilicaUy  nentioBfd 
in  the  commission ;  2  Hawk.  P.  C.  c.  & 
s.  5.     But  a  person  admitted  to  ball  b 
in  constructive  custody ;  2  Rale,  P.C 
34,  35.     The  comtttssians  of  gsol  i|e» 
livery  are  the  same  on  all  the  drcuiHL 
Unlike  the  commission  of  oyer  and 
terminer,  in  which  the  same  authority 
suffices  for  every  county,  there  is  a  dis- 
tinct commission  to  deliver  each  parti- 
cular gaol  of  the  prisoners  under  the 
care  of  iu  keeper;  1  Chit.  (X  U.X46. 
For  the  forms  of  both  these  OQipmisr 
sions,  see  4  Chit.  C.  L,     By  this, 3 
G.  IV.  c.  10,  entitled,  "An  Act  tp 
enable,  in  certain  cases,  the  ofttm^f 
and  reading  of  commissions  under  w.|iipk 
the  judges  sit  upon  the  circqits,  afoer 
the  day  appointed  for  holding  tl^  air 
sizes,"  it  is  enacted,  that  when 


missions  shall  not  be  ofiened  4t  Mf^ 
placespecifiedon  the  day  named  thevfjq^ 
the  same  may  be  opened  and  rcsul  op 
the  following  day,  not  being  SvaaitM^ 
and  that  where  commissions  are  Q|iep^ 
pursuant  to  the  provisions  of  that  Ao^ 
the  cause  of  delay  shall  be  certifieii  ^ 
ike  lord  chaaceUor,  «nd  enroUed,    .. 


..i  r 
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fUJiMTy  and  gaol  delivery y  confined,  to  tiioee  ofieodes  ^htcfa 
irtefid  in  need  of  innnediale  ihquiry  and  punishment:. upon 
%liich  the  course  of  preceding  is  much  the  same/  as  upon 
gmenil  and  ordinary  comnnssions.  Formerly  it  was  held^  iii 
^pursuance  of  the  statutes  8  Ric«  IL  c*  %  and  33  Hen.  VIII.  [^.N^T  1] 
c.  4,  that  no  judge  or  other  lawyer  could  act.  in  the  commis- 
sion of  oy^  and  i^rmtn^r,  or  in  that  of  gaol  delivery,  within 
his  own  oounty,  where  he  was  born  or  inhabited ;  in  like 
Downer  as  they  are  prohibited  from  being  judges  of  assize  and 
determining  civil  causes.  But  that  local  partiality,  which 
the  jealousy  of  our  ancestors  was  careful  to  prevent,  being 
judged  less  likely  to  operate  in  the  trial  of  crimes  and  mis- 
demesnors,  than  in  matters  of  property  and  disputes  between 
party  and  party,  it  was  thought  proper  by  the  statute  \2  Geo.  , 
II.  Cm  27,  to  allow  any  man  to  be  a  justice  of  oyer  and 
terminer  and  general  gaol  delivery  within  any  county  of 
England. 

8.  The  court  of  general  quarter  sessions  of  the  peace  (a)  s.  The  court  of 
k  a  court  that  must  be  held  in  every  county  once  in  every  uicjurisKiiction ' 

,  _  1  •    1      t  V-k  TT  Tr  A      ■>  ofwIiicUiiiin 

t|iiarter  of  a  year ;  which  by  statute  tC  Hen.  V.  c.  4,  is  ap-  practice  umitcd 
pointed  to  be  in  the  first  week  after  Michaelmas-day  (St);  felonies, 
the  first  week  afler  the  Epiphany ;  the  first  week  after  th^ 
doto   of  Easter ;  and  in  the  week  afler  the  translation  of 
3t.  Thomas  the  martyr,  on  the  seventh  of  July  (22).     It  is 

(^)  4  Inst.  170;  2  Hal.  P.  C.  42;  2  Hawk.  P.  C.  32. 


•  (21)  By  rtatote  54  O.  HI.  c.  ©4, 
tlic'qaluter  sessions  for  the  Michaelmas 
'(^lArter  is  appointed  to  be  holden  in 
every  county,  &c.,  except  London  and 
Mlddlcsei,  in  the  first  week  after  the 
ilth  of  October,  in  crery  year,  instead 
bf  the  tinie  appointed  by  the  former  Act 
of  Parliament ;  bat  the  Act  is  merely 
dhf^etory,  and  those  sessions  may,  not- 
f^ithstanding  that  enactment,  be  legally 
fiblden  at  another  tbne;  "Rex  v.  /i.,  of 
Leicester,  7  B.  &  C.  6;  9  D.  &  R. 
772.  And  see  1  W.  IV.  c.  70,  s.  35, 
Winch,  reciting  that  it  will  be  expedient 
taix  ^e  times  of  holding  the  gtneral 
fkirttr  ii$uon$  of  the  peace  shotddbe 
altered  in  part,  Enacts,  that  after  the 
year  1831,  such  sessions  shall  be  held 


in  the  first  week  after  the  1 1th  of  Oc- 
tober, in  the  first  week  after  the  28th 
of  December,  in  the  iurst  week  after  the 
81st  of  March,  and  in  the  first  week 
after  the  24th  of  June.  See  also  tlte 
next  note. 

(22)  The  2  Hen.  V.  c.  4,  after  ap- 
pohiting  the  periods  for  holding  th6 
sessions  as  mentioned  in  the  text,  mdds 
the  words,  **and  more  olten,  if  need 
be."  Mr.  CoUyer,  m  his  eolleetion  of 
criminal  statutes,  280,  n.,  says,  ■««  h  ik 
laid  down  by  high  autborhies  that  these 
words  give  pow«r  to  the  justices  to  Md 
a  general  session  whenfev^  they  picMMi; 
2  Hale,  P.  C.  49;  2H«i«<k.  P;  Ci  0.8, 
f  47;  1  Ghit  C.  L.  134.  ThsfMlHl, 
lio#ev^,'se6M^d<mbtMi  ^  5*  Bitrtt; 


m 
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held  before  two  or  more  juttices  ofthe  peace,  »one  of  wMdi* 
must  be  oftbe  quorum.    The  jurisdiction  of  thiv  oourt^  bff 
statute  34»  Edw;  IIL  c.  1,  extends  to  the  trying  and'  de* 
tennining  all   felonies   and  trespasses  whatsoever:  though - 
they  seldom,  if  ever,  try  any  greater  oilence  than  small  feloH 
nies  within  the  benefit  of  clergy ;  their  commisioon  providing, 
that,  if  any  case  of  difficulty  arises,  they  shall  not  proceedto*. 
judgment,  but  in  the  presence  of  one  of  the  justices  ofthe 
courts  of  King's  Bench  or  Common  Pleas,  or  one  of  the 
judges  of  assize.     And  therefore  murders,  and  other  capital' 
felonies,  are  usually  remitted  for  a  more  solemn  trial  to  the 
assizes  {2S).     They  cannot  also  try  any  new^ereated  o6fenoe^ 


204>  n.,  and  see  LamhartPt  JuUiee.** 
It  is,  with  deference,  apprehended,  that 
there  is  no  doubt  upon  the  point  The 
power  has  for  some  time  past  been  exer- 
cised in  the  counties  of  StaffiMrd,  Surrej, 
Suffolk,  aiid  Norfolk ;  and  recently,  in 
the  counties  of  Devon  and  Essex ;  under 
the  sanction  of  very  high  legal  antho- 
ritics,  and  with  the  approbation  of  the 
ministers  of  the  crown.  The  language 
of  the  statute  seems  not  only  to  permit, 
but  even  to  require,  an  increase  of  the 
nvmber  of  the  sessions,  where  circum- 
stances render  it  desirable;  for,  "words 
of  permission  in  an  Aet  of  Parliament, 
if  tending  to  promote  the  public  good, 
are  always  held  to  be  compulsory.** 
Per  Curiam,  in  Rex  ▼.  the  Mayor  of 
Hastings,  1  D.  &  R.  149;  5  B.  &  A. 
692,  n.  ;  and  see~  Rex  ▼.  Havering, 
5  B.  &  A.  091  ;  2  D.  &  R.  176,  n. 
At  least  the  statute  gives  the  justices 
a  discretion,  which  could  not  have  been 
intended  as  a  nullity ;  and  a  nnlHty  it 
clearly  becomes,  if  they  have  not  the 
power  alluded  to.     See  the  last  note. 

(23)  The  court  of  general  quarter 
sessions  of  the  peace,  as  fitf  as  respects 
its  jurisdiction  to  hear  and  determine 
indictments,  appears  to  owe  its  tjogfar 
to  the  sututes  18  Edw.  III.  c.  2,  and 
34  Edw.  III.  c.  1.  F^tmi  the  latter 
statute  the  conservators  of  the  pease 
derived  at  once  the  title  of  jiistieea,'tiid  * 
the  power  to  try  felenieB.     It  appeen 


of  their  commission,  that  juatices  of  the* 
peace  have  now  no  jurisdiction  in  cases 
of  treason.      Anciently  they  had  the 
power,  under  certain  statutes,  of  1ias>> 
ing  and  determining  certain,  kinds  of 
treason;  and  they  may;rtill,  periiapi^ 
have  jurisdiction  over  the  ofRsnce  of 
clipping  coin,  as  i^seeras  doubtful  whe* 
ther  the  3  Heii.''V.  c.  7,  is  repealed: 
see  2  Hawk>' P.  C.  55,  where  Mr. 
Curwood  recognizes  that  statute  as  still 
existing.     Justices  of  the  peace  have 
jurisdiction  over  cases  of  murder  and 
manslaughter;  2  Hale,  P.  C.  45;  al- 
though  they  never  exerdae  it,  on  ac- 
count of  the  caution  in  their  commia- 
sion^  '^that  if  a  case  of  difficult  shitf 
arise,  they  shall  not  proceed  to  give 
judgment  except  in  the  presence  of 
some  justice  of  one  ofthe  benches^  or- 
of  assixe  ;**  see  4  Chit.  C.  L. ;  2  HtiHu 
P.  C.  c.  8,  §  9;  2  Hale,  P.  C,  48, 4& 
Upon  the  trial  of  an  indictment  at  the 
quarter  sessions,  that  court  is  the  sole-' 
judge  of  the  propriety  of  the  estfy  of' 
the  verdict.    AVhere,  therefore,  upon  a^ 
special  finding  by  the  jury,  mnniiiiliag 
to  an  acquittal,  the  chairman  direela  •' 
verdict  o(  "  guilty'*  to  be  enteved,  tke^ 
court  of  K.  B.  wiU  not  grant  %\ 
damns  requiring  the  minute  of  ^e 
diet  to  be  altered  according  to  the  liMt. 
The  only  course  open  totheprieonef  k- 
X»  apply  to  the  crows  ibr  a  peidoB  f . 
Rex  ▼.  JutHee9  ef  Sufalkt  &  Ner.*  A^ 
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without  express  power  given  them  by  the  stfttnte  which  creates 
it  (r).  But  there  are  many  offences,  and  particular  matters, 
which  by  particular  statutes  belong  properly  to  this  jurisdic- 
tion, and  ought  to  be  prosecuted  in  this  court:  as,  the 
*dmaller  misdemesnovs,  against  the  public,  or  common- 
wealth, not  amounting  to  felony ;  and  especially  ofiences  re- 
lating to  the  game,  highways,  alehouses,  bastard  children, 
tfie  settlement  and  provision  for  the  poor,  vagrants,  servants' 
wages,  apprentices,  and  popish  recusants  (s)  (34).  Some  of 
these  are  proceeded  uxx)n  by  indictment,  and  others  in  a 
summary  way  by  motion  and  order  thereupon ;  which  order 
may  for  the  most  part,  unless  guarded  against  by  particular 
statutes,  be  removed  into  the  court  of  King's  Bench,  by  writ 
of  certiorari  facias,  and  be  there  rither  quashed  or  con- 
firmed (25).  The  records  or  rolls  of  the  sessions  are  com- 
mitted to  the  custody  of  a  special  oiRcer  denominated  the 
cusios  rotulomm,  who  is  always  a  justice  of  the  quorum;  and 
among  them  of  the  quorum,  ^aith  Lambard  (^),  a  man  for  the 
most  part  especially  picked  out  either  for  wisdom,  counte- 
nance, or  credit.  The  nomination  of  the  custos  rotutamm, 
(who  is  the  principal  civtl  oflScer  in  the  county,  as  the  lord 
lieutenant  is  the  chief  in  military  command,)  is  by  the  king's 
sign  manual :  and  to  him  the  nomination  of  the  clerk  of  the 
peace  belongs  ;  which  office  he  is  expressly  forbidden  to  sell 
for  money  {u)  (J26). 

(r)  4  Mod.  379;   Salk.  406;  Lord  (r)  B.  4,c  a 

Raym.  1144.  (m)  Stat  37  Hen.  VIIL  c  1 ;  1  W. 

(«)  Sec   Lambard  Eirenarcfaa,  and  &  M.  St.  1,  c.  21. 
Burns  Juitice. 


im 
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(24)  The  word  "  trespasses,"  in  tbe 
34  Edw.  III.  c.  1,  and  in  the  oommis* 
sion  of  the  justices,  comprebenda  not 
only  all  direct  breaches  of  the  peace, 
MS  assaults,  batteries,  &c.,  but  idso  all 
offences  that  have  a  tendency  thereto. 
Thus  it  has  been  held  that  soliciting  a 
serrant  to  steal  his  masterls  goods  is  « 
misdemeanor  indictable  at  the  session^ 
as  having  a  tendency  to  a  breach  of  the 
peace ;  Rex  t.  Higgim,  2  East,  5.  So 
the  Basnonsbare  jorisdxctiOD  over  cheats 
in  g^vnenl ;  Bexn  Brmyne,  and  Rexr. 
Beale,  1  East,  168;- n.  AimI  of«r.iocNH 
spiracles;  Rixw.Ritpai,  1  W.  Bl.  368; 


3  Bnrr.  1320.  But  they  have  no  ju- 
riadiction  over  the  oflenoe  of  forgery  at 
oommon  law;  Rex  ▼.  Gibbtf  1  East, 
173)  nor  of  usury,  or  perjury;  Utx  v. 
Ritpal,  1  W.  Bl.  366;  3  Burr.  1320; 
because  these  offences  do  not  savour  of 
open  violflnce;  2  Hawk.  P.  C.  c.  8, 
§  M«  These  exoeplwoi,  kowever,  are 
now  considered  to  rest  more  upon  an. 
tbority  tbfea  ptindple;  I  Chit.  C.  L. 
139. 

(25)  Vide  ;wst,  320,  m  notis,  where 
the  flubjeec  is  ftdly  diaemeed^ 

(23)  If  die  daik  of  Ihe  fieuee  mis. 
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la  nasi iK)iq^oittion.(o¥ap^  fhw^9K%  qparler  icnMiMM  kflfij 
before  joitioM  ^  iimx  Qwn,:Vithia  their  icvjM^veiimato^ 
M'hich  have^ex^cdy  t4^  same  autborily  as  l|ie  0eii«ialqiMiltr 
sessions  of . t^ie^eoiuily,  except ina  very  few innlsyQMs  ;KOii0«f 
the.  most  considerable,  of  which  is  the  matter  of  Jinpegdb 
orders  of  removal  of  the  poor,  which,  though  ^ey  bi^ 
the  orders  of  corporation  justices,  must  be  to  tW  nraaifwis  ^. 
the  county,  by  statute  8  and  9  W.  III.  c  SO  (22).  In  bolii' 
corporations  and  counties  at  large,  there  is  sometime*  kepi  jl; 
special  or  petty  session,  by  a  few  justices,  for  drspstiihijug 
smaller  business  in  the  neighbourhood  between  the  timea  of 
the  general  sessions ;  as,  for  licensing  alehouses,  passing  the 

accounts  of  the  parish-officers,  and  the  like.  

[*;^73]  9«  *The  uher^STM  tourn  (v),  or  rotation,  is  a  court  of  reoord, 
ti^uru,  a  court  of  held  twice  every  year  within  a  month  after  Easter  and  M** 
^t  courtielTt  cliaelmas,  before  the  sheriff,  in  different  parts  of  thecoaafty; 
out  rT  which '  being  indeed  only  the  turn  of  tlie  sheriff  to  keep  a  couutJset 
WM  taken ;       j^  ^^^j^  respective  hundred  {w) :  this  therefore  ia  the  great 

court-Ieet  of  the  county,  as  the  county  court  ia  the  coiirtr 
baron:  for  out  of  this,  for  the  ease  of  the  sheriff, .was  takea; 
i«tTlr*fSwart  '^'  '^^^  couri^leet,  or  view  of  frankpledge  (x)i  whidi  ia  a 
anIlS-^?li  court  of  record,  held  once  in  tlxe  year  and  not  oftener  (y), 
buNiuc^ofbith  within  a  particular  hundred,  lordship,  or  manor,  before  the 
devolved  upon    steward  of  the  leet:  being  the  king  s  court  granted  by  charter 

th«  quarter  }>eM.  c»  cr  o  ^ 

Miuns ; 


(«)  4  Inst.  259;  2  Htl.  P.  C.  69; 
2  Hawk.  P.  C.  55. 

(ic)  Mirr.  c.  1,  §  13  &  16. 


(i)  4  Inst.  261 :  2  Hawk.  P.C.  71 
(v)  Mirror,  c  1,  §  10. 


in  quarter  sesisions  have  power  to  dis- 
charge him ;  and  the  custo$  rftttUomm 
is  to  choose  another,  resident  in  the 
counter,  or,  on  his  default,  the  sessions 
inay  appoint  one :  the  pla?c  is  not  to 
be  »old,  'on  pain  of  forfeiting  double 
the  value  of  the  sum  gtren  by  each 
part  J,  and  disability  to  enjoy  their  re- 
si)ectivc  offiecs;  1  W.  &  M.  tt  1, 
r.  21,5  6. 

(27)  Hy  sect.  8  of  this  statnte,  the 
right  is  reserved  to  the  Ubeity  of  St. 
Albon's  to  hear  tad  dstemiM  iffMb 
for  the  seukmait  of  fheytar  fai  thafcr 
own  qaarter  iwiua^  m  4ktf  mi^ 
hava^ioBd 


Act;  and  by  the  9  Geo.  L  e.  7,  $  7» a 
like  power  is  restofied  to  4he  bocm^ 
of  St  Peter,  and  hundMd  if  KsMibv- 
rougfa,  in  the  county  of  Noctbampiap. 
See  upon  this  subject,  the  OMCS  of  if «r 
V.  Eati  DomjtUmd,  Bwnr.  &  Q.  IM; 
Reg  V.  Wtndmm;  2  BoU.  7813;  2 SdUk. 
500;  Rsx  V.  Maidmi,  Sm.  &  Bmt. 
10;  nd  Rex  v.  Cwrmartkmt  A  B,A 
A.20a. 

But  see  sow  upom  this  anlyaci  the 
reoent  and  important  statatfib  ^  &  4 
W.  IV.  c.  76^  Uie  Manidpsl  Ostpeni- 
tiott  KelMm  BiU»  too  hog  evtn  §$t  tm 


«» • « ■ 
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to  Ijtui  bvdff  of  diose  hundreds  or  manors.  Ite  ^iKgindl  mteht 
waflto^ier ibeiWmkpledgeV)  that  is,  thefteetnen  withiii  the 
liberty;-  who/  une  may  remember  («)>  aooordinjp  to  the  instt- 
tutioB>  of  the  great  Alfredi  were  all  mutually  pledges  for  the 
goodibdMmoar  of  each  other.  Besides  tbis>  tibe  preservatioki 
oftthe  peaoey  and  the  chastisement  of  divers  minute  offences 
agrinat  ibe  paiblie  good,  are  the  objects  both  of  the  court  leet 
and^dle  sheriff's  tonrn:  which  have  exactly  the  same  juris- 
dittiqp}/'  one  heit^  only  a  larger  species  of  the  other ;  ex^ 
tendiilgofer  more  territory ,  but  not  over  more  causes.  All 
frteholders  within  the  precinct  are  obliged  to  attend  them, 
and'aU.persons  commorant  therein ;  which  commorancy  con- 
sists in  usually  lying  there:  a  regulation,  which  owes  its 
or^indl  to  the  laws  of  king  Canute  (a).  But  persons  under 
twelfe^and  above  sixty  years  old,  peers,  clergymen,  women, 
and' die  king's  tenants  in  ancient  demesne,  are  excused  from 
atteilUlmce  there :  all  others  being  bound  to  appear  upon  the 
jut^i  if  required,  and  make  their  due  presentments  (^8).  It 
wais^also  anciently  tlie  custom  to  summon  all  the  king's  sub- 
jects, )I8  they  respectively  grew  to  years  of  discretion  and 
stre%tfay  to  ♦come  to  the  cburt-leet,  and  there  take  the  oalli  [♦2711 
of  allegiance  to  the  king.  The  other  general  business  of  the 
leet  and  tom*n,  was  to  present  by  jury  all  crimes  whatsoever 
that  i)flf>peiied  within  their  jurisdiction ;  and  not  only  to 
present,  but  also  to  punish,  all  trivial  misdemesnors  (29),  as 

(O  See  vol.  III.  page  lla  (a)  Part  '2,  c.  19. 


(*28)  An  immemorial  custom  for  the  court,  is  bad  in  law;  Davidson  v.  Mos- 
stewrarft  of  a  manor  to  nominate  the  jury  crop,  2  East,  56.  A  court  baroa  can- 
to Mve:<m  the  court-lcct,  at  the  elec-  not  bo  legally  held  without  two  free 
tiofritC'th^  ifiayor  of  a  borough  is  good  suitors;  Rnmuy  v.  TKa/iim,  4  T.  K. 
in  law^  :fraJcT<  JoUifft,  8  D.  &  R.  240;  446,  n. ;  and  see  Holroyd  v.  Breare, 
:>  D.&'C.  54.  2  B.  &  A.  473.    A  grant  by  royal 

(^)  It  has  been  decided  that  the  charter  empowered  the  steward  and 

ofFettje  of  selling  a  loaf  of  bread  short  suitors  oC  a  manor  to  hold  a  court  for 

uf  weight,  is  aoI  within  the  jurisdictioB  the  determination  of  oi?ii  suits,  a«d 

of '."a  txrart'leet ;  C^Ubrook  ▼.   EUiott,  there  had  b«en  a  oon-user  of  the  court 

d  Burr.  1859.     An  amercement  at  a  for  fifty  yean  (except  for  the  purpoac 

ciMlirt-leet  for  a  private  injury  to  the  of  lerying  fines  and  suffering  rccore- 

loid,'  is  illegal^  though  there  be  a  cus-  net) :  it  wit  held  that  the  court  being 

t^m  (MfrwarfMtf  it;  IVitod  v.   Lomtt,  esfbtiahed  lor  the  public  benefit,  the 

eT.'ft;  5IK  rA  ctMstomtoswearthe  wafd<  og pemiision in  tha eharter  wew 

jurors  at  one  court^lMt^o  Im|uto,  mi,  oMIgnt^ryr  and  thai,  thn  rigfal  of  de- 
to  return  their  presentments  at  the  next 
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all  trivial  debts  were  recoverable  in  the  eourt-baron,  and 
tonnty  court ;  justice,  in  these  nlinuter  matters  of  both  ftnids, 
being  brought  home  to  the  doors  of  every  man  by  oarwidtnt 
constitution.  Thus  in  the  Gothic  constitution/ the  fu»N^ 
which  answered  to  our  court-Ieet,  *'  de  oMnibug  qnidem^og* 
noscity  n&n  tamen  de  omnibvs  Judical  (h)  (30)/'  The  objects 
of  their  jurisdiction  are  therefore  unavoidably  very  numerous : 
being  such  as  in  some  degree,  either  less  or  more,  affi^et  tlie 
public  weal,  or  good  governance  of  the  district  in  which  they 
arise;  from  common  nuisances  and  other  material  oflenc^ 
against  the  king's  peace  and  public  trade,  down  to  eai»es- 
dropping,  waifs,  and  irregularities  in  public  commons.  But 
both  the  toum  and  the  leet  have  been  for  a  long  time  in  a 
declining  way :  a  circumstance,  owing  in  part  to  the  discharge 
granted  by  the  statute  of  Marlbridge,  52  Hen.  III.  c.  10,  to 
ail  prelates,  peers,  and  clergymen  from  their  attendance  npon 
tliese  courts :  which  occasioned  them  to  grow  into  disrepute. 
And  hence  it  is  that  their  business  hath  for  the  most  part 
gradually  devolved  upon  the  quarter  sessions  :  which  it  is  par- 
ticularly directed  to  do  in  some  cases  by  statute  1  Ed.  IV.  • 
c.2(31). 

uaT^wTkho      ^  ^  •  '^'^^  court  of  the  coroner  (c)  is  also  a  court  of  record, 

acOTirtof  re      to  inquire,  when  any  one  dies  in  prison,  or  comes  to  a  violent 

or  sudden  death,  by  what  manner  he  came  to  his  end.     And 

this  he  is  only  entitled  to  do  stiper  rismn  corporis.     Of  the 

coroner   and  his    office   we  treated  at   large    in   a   former 

(/>)  Stiernh.  dc  jur.  Goth.  1.  1,  c.  2.      (c)  4  Inst.  271 ;  2  Hil.  P.  C.  53; 

2  Hawk.  P.  C.  42. 


■scr;  Jiex^,  IIavering-atle-Botcer,'2D. 
&  R.  17G;  5  B.  &  A.  691 ;  ind  sec 
Itexy.  lliistings,  1  D.  &  R.  148;  5  B. 
&  A.  G92,  n.  The  bailiff  and  burgesses 
of  an  ancient  borough  had  from  time 
immemorial  been  lords  of  the  manor, 
and  owners  of  the  guildhall  within  the 
borough ;  and,  by  a  charter  of  2  Philip 
<&  Mary,  power  was  granted  to  them  to 
hold  manor  courts  in  the  g^ldhall  twice 
in  every  year,  <<  as  of  ancient  time  had 
been  used  ;*'  and  ^ald\  1810,  such  coarts 
had  been  immemoriaUy  held,  in  that 
.year  commissionert ondtfr sniuulMWi) 


Act  awarded  to  Lord  li.  all  the  £aid 
manor,  with  the  rights,  members,  courts, 
view  of  frank-pledge,  &c.,  excepting  to 
the  bailiffs  and  burgesses  the  guildhall, 
&c. :  held,  that  this  exception  did  not 
exclude  the  new  lord's  right  to  hold  his 
manor  courts  in  the  guildhall ;  Ktx  t. 
Ilehuttr,  4  D.  &  R.  d24;  2  B.  &  C. 
764;  and  see  &  C.  2  D.  &  R.  724. 

(80)  Takes  -cognizance  of  all,  but 
does  not  adjudicate  upon  all  ofiRmcea. 

(ai)  See  fully  upon  the  whole  of 
tins  tiiljeot»  Com.  Dig.  Leet}  Jacobs 
Lmr.  VkL  Cmrt  iMt^  T^mrm. 
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TOlume  (c{),  among  the  public  officers  and  ministers  of  the 
kingdom ;  and  therefore  shall  not  here  repeat  our  inquiries : 
only  mentioning  his  courts  by  way  of  regularity^  among  the 
criminal  courts  of  the  nation  (32). 

,    12,.  The  court  of  the  clerk  of  the  market  {e)  is  incident  to      [*275] 
^^y  fair  and  market  in  the  kingdom,  to  punish  misderoes-  ihc^rk^the^ 
pors  therein  ;  as  a  court  of  pie  poudre  is,  to  determine  all  dc"i?oni?*ti- 
disputes  relative  to  private  or  civil  property.     The  object  of  J^'?^eiow!Mt 
this  jurisdiction  (/)  is  principally  the  recognizance  of  weights  SSrtle*kiirSSn. 
^d  measures  (33),  to  try  whether  they  be  according  to  tlie 
true  standard  thereof,  or  no :  which  standard  was  anciently 
oommitted  to  the  custody  of  the  bishop,  who  appointed  some 
clerk  under  him  to  inspect  the  abuse  of  them  more  narrowly  : 
and  hence  this  officer,  though  now  usually  a  layman,  is  called 
the  clerk  of  the  market  (g).     If  they  be  not  according  to  the 
standard,  then,  besides  the  punishment  of  the  party  by  fine, 
the  weights  and  measures  themselves  ought  to  be  burnt.  This 
|s  the  most  inferior  court  of  criminal  jurisdiction  in  the  king- 
dom;  though   the  objects  of  its   coercion  were  esteemed 
among  the  Romans  of  such  importance  to  the  public,  that 
they  were  committed  to  the  care  of  some  of  their  most  digni- 
fied magistrates,  the  curule  aediles. 

II.  There  are  a  few  other  criminal  courts  of  greater  dig-  ii.  criminal 
luty  than  many  of  these,  but  of  a  more  confined  and  pai*tial  vate  and  rpecia 

i.j.^.  .-,.  ,^  x'l  1  I'l    jurisdiction,  are 

junsdiction ;  extending  only  to  some  pai*ticular  places  which 
the  royal  favour,  confirmed  by  Act  of  Parliament,  has  dis- 
tinguished by  the  privilege  of  having  peculiar  courts  of  their 
own,  for  the  punishment  of  crimes  and  misdemesnors  arising 
within  the  bounds  of  their  cognizance.  These,  not  being 
universally  dispersed,  or  of  general  use,  as  the  fonner,  but 
confined  to  one  spot,  as  well  as  to  a  determinate  species  of 
causes,  may  be  denominated  private  or  special  courts  of  cri- 
minal jurisdiction. 

(d)  See  vol.  I.  page  349.  22  Car.  II.  c.  8;  23  Car.  II.  c.  12. 

(e)  4  Inst.  273.  (g)  Bacon  of  English  Gov.  b.  1,  c.  8. 
.  (/)  Sec  Stat    17  Car.  IL  c.  19; 

(32)  For  the  history  of  the  coroner's  1  Harrison^s  DigMt,  838»  884. 
court,  see  Jervis  on  the  Office  and  Duty  (33)  Upon  the  subject  of  weights 
of  Coroners,  cap.  9 ;  and  with  respect  and  measures,  vide  ant9f  157,  notes 
to  the  offiee  and  duty  of  coroners,  see  (9)  and  (10),  where  the  eiisting  law 
that  work  throughout.  And  for  the  relative  to  those  matters  is  ftilly  de- 
leading  decisions  upon  the  subject,  see  tailed. 

£  E  #<^ 
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1  spe^  hot  here  of  eccTesia^tical  couirti;  which  ^^unbhspi^ 
ritual  sins,  rather  than  temporal  crimes,-  by* '  penance,  contri- 
tion, and  excottiiitmication,  jpr6  salute  aiilrrue;  ot^  wliicH  is 
[*276]  Idoked  upon  as  equivalent  to  all  the  rest,  by  a  siriri  6f  •tobtti^ 
to  the  officeri^  6f  the  court  byirayof  tomiriutatSoiiof  penaik»i 
Of  these  we  discoursed  sufficiently  in  the'|ireeedin^booR'(*^: 
I  am  now  speaking  of  such  courts  as  proceed  according  to'llMi 
course  of  the  common  law ;  which  is  a  strtin^r  to  «uch  Uft* 
accountable  barterings  of  public  justice.  '■ 

the^rtrtTviS^  1  •  And,  first,  the  court  of  the  lord  stewardy  trea^nter^  tlr 
Tn^sn.  ^^  comptroller  of  the  king's  household (»),  was  instituted  bjr  st*-^ 
tute  3  Hen.  VII.  c.  14,  to  inquire  of  felony  by  any  bF  the 
king's  sworn  servants,  in  the  cheque  roll  of  the  hdasehold^ 
under  the  degree  of  a  lord,  in  confederating,  compassing,  coin- 
spiring,  and  imagining  the  death  or  destruction  of  the  king^ 
or  any  lord  or  other  of  his  Majesty's  privy  council j  or  the  lord 
steward,  treasurer,  or  comptroller  of  the  king's  house.  TWe 
inquiry,  and  trial  thereupon^  must  be  by  a  juiy  according  t6 
the  course  of  the  common  law,  consisting  of  twelve  sad  men, 
that  is,  sober  and  discreet  persons,  of  the  king's  hdnsehoJdl'-' 
thc^^nf^%^fd  ^'  "^^^  ^^^^^  ^^  ^^^  ^^^  steward  of  the  kin^s  kottseUUt, 
si^u^l'viii  •  ^^'^  ^"  ^^^  absence,  of  the  treasurer,  comptroller,  and  steward 
of  the  marshalsea  (&),  was  erected  by  statute  S3  Hen.  Vf  11. 
c.  12,  with  a  jurisdiction  to  inquire  of,  hear,  and '  detenfnme, 
all  treasons,  misprisions  of  treason,  murders,  manslaughter^, 
bloodshed,  and  other  malicious  strikings ;  Whereby  blood  sliall 
be  shed  in,  or  within  the  limits,  that  is,  within  two  huridredTCl^t 
from  the  gate,  of  any  of  the  palaces  and  houses  of  tlic  kihg;'or 
any  other  house  where  the  royal  person  shall  abide.  'The  prii^ 
ceedings  are  also  by  jury,  both  a  grand  and  a  petit  one,  as  at 
common  law,  taken  out  of  the  officers  and  sworn  servant^  of  iHe 
king's  household.  The  form  and  solemnity  of  the  prbcess,paftS- 
cularly  with  regard  to  the  execution  of  the  sentence  for  cutting 
off  the  hand,  which  is  part  of  the  punishment  for  shedding 
blood  in  the  king's  court,  are  very  minutely  set  iforth  in!  t'fie 
said  statute  33  Hen.  YIIL,  and  the  several  otficei^  of^ Uiei^err 
[*277]  vants  of  the  household  in  and  about  such  execution  are  ^de- 
scribed; from  the  Serjeant  of  the  wood-yard,  who  fiunishcs  the 

ih)  So9vo|.  ULfiH^Ol.  ....  ik)  4ln9t.  133;  2  liaL  P.  C  7j 

(i>  4iMt,  laa 
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chopping-bloc](5  to  the  scrjeant  farrier;,  wIiQ  briogs  j|iot  irons, 
tp  Bear  the  stui»p(34).  .       r .   »..     >.  :  -t 

3.  As  iu  the  preceding  boofc  (/)  we  mentio^^d  theppiirtspf  J(,^'^*^jJ.^^}^^[ 
t;be  tvv©  wniifer^ities,  or  their  chancellor'^  courts,  for  th^  re* 
dre$8  of  qivil  injuria;  it  :wi]|  not  be  improper  Aow.to  add<^ 
short  word  eoncerninig .  the  jurisdiction  of  their  criininal 
Qoiurts,  whl^b  is ;  equally  large  and  extensive.  The  chafic^U 
lor's  court  of  Oxford,  (with-  which  university  the  author  hajh 
been  cliiefly  conversant,  tliough  probably  that  of  Cambridge 
l^th  also  a  similar  jurisdiction,)  hath  authority  to  determine 
all  causes  of  property,  wherein  a  privileged  person  is  one  of 
the  parties,  except  only  causes  of  freehold ;  and  also  all  cri^ 
minal  o^ences  or  misdmesnors  under  the  degree  of  treason, 
felpny,.  or  raayliera.  The  prohibition  of  meddling  with  free- 
hold still  continues :  but  the  trial  of  treason,  felony,  and  may- 
))em>  by  a  particular  charter  is  committed  to  the  university 
jurisdiction  in  another  court,  namely,  the  court  of  the  lord 
piffh  stetvard  of  the  univei'sity. 

,  ipor  by  (lie  charter  of  7  Jun.  2  Hen.  IV.,  confirmed  among  which  hare 
the  vesif  by  the  statute  13  Eliz.  c.  29,  cognizance  is  granted  £uiS!£^«ut8 
to  the  university  of  Oxford  of  all  indictments  of  treasons,  in-  SS^^.T*""** 
?4Urrectio;iis^  fcloi\j%  and  mayhpm,  which  shall  be  found  in  any 
of  tjie  king s  courts  against  a  ^cholar  or  privileged  person  (35) ; 
and. they  are  to  b,c  tiied  before  the  high  steward  of  Uie  uni- 
versity, or  his  deputy,  who  is  to  be  nominated  by  the  chan- 
cellor of  the  university  for  tlie  time  being.     But,  when  hi* 
office  in  calknl  forth  into  action,  such  high  steward  must  be 
approved  by  the  lord  high  chancellor  of  England ;  and  a  spe- 
cial qommission  under  the  great  seal  is  given  to  him,  and  others, 
to  try  the  indictment  tlien  depending,  according  to  the  law  of 
the  lan4  and  the  privileges  of  the  said  university.     When 
therefore  an  indictment  is  found  *at  the  assizes,  or  elsewhei'e,      [•278] 

,    .  (0  See  vol  III.  pag«8a 


^34)  The  3  Hen.  VII.  c.  14,  is 
wholly  repealed  by  the  9  Geo.  IV. 
^.m,  us  5s  ttlsd  th<*  83  Hfen.  VIII. 
r./}%  part  of  f  6  to  §  18.  reUtiiig'  to 
.thif  juilject.  The  -two  courts  men* 
tioned  in  the  t*»xt  may  now,  therefore, 
be  considered  as  no  longer  existing. 
TKcy  had  (Wr  hiany  year*  been  utterly 
disu8e<I. 

(35)  A  college  iMU'ber  at   Oxford, 


though  he  resides  out  of  college  in  tjy; 
city,  is  entitled  to  the  privileges  of  the 
university;  Hekv.  RoutUitge,  2  Dotrg. 
ddi .  ih  is  anonhal  of  the  unirenity, 
living  in  the  suburbs ;  Thamian  v.  Ford, 
15  East,  634.  But  independent  mem* 
bers  of  a  college  are  mere  boarders, 
and  have  no  (xMporate  rights ;  Ubx  v. 
GutndoHy  Cowp.  319.  And  see  the 
next  note. 
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against  any  scholar  of  the  university,  or  other  privileged  per«> 
son,  the  vice-chancellor  may  claim  the  cognizance  of  it;  and 
when  claimed  in  due  time  and  manner,  it  ought  to  be  allowed 
him  by  the  judges  of  assize :  and  then  it  comes  to  be  tried 
in  the  high  steward's  court.  But  the  indictment  must  firatbe 
found  by  a  grand  jury,  and  then  the  cognizance  claimed :  for 
I  take  it  that  the  high  steward  cannot  proceed  originally  od 
inquirendum;  but  only,  after  inquest  in  the  common  law 
courts,  ad  audiendum  et  detennijiandum  (36).     Much  in  the 


(36)  As  to  the  time  at  which  the 
claim  of  cdgmiance  is  to  be  made,  sec 
liix  ?.  Agar,  5  Burr.  2820,  where  Lord 
Mansfield  is  reported  to  have  said, 
"the  established  rule  of  law  is,  that 
cognizance  must  be  claimed  in  the  first 
instance,  or  at  the  first  day. "  As  to  the 
mode  in  which  the  ckdm  of  cognizance 
is  to  be  made,  sec  Kendrick  v.  KynasUm, 

1  Bla.  Rep.  454.     In  Hayes  v.  Long, 

2  Wils.  810,  a  claim  of  cognizance  was 
refused  to  the  university  of  Oxford,  be- 
cause the  party,  although  a  member, 
was  not  resident.  In  Leasitighy  v. 
Smithy  2  Wils.  406,  a  claim  of  cogni- 
zance was  refused  to  the  same  univer- 
sity, because  it  was  neither  claimed  in 
due  form,  nor  in  due  time.  In  the  re- 
port of  that  case,  to  which  the  student 
is  referred,  much  curious  and  interest- 
ing infonuation  upon  thb  subject  is  to 
be  found. 

Claim  of  cognizance  by  the  univer- 
sity of  Oxford  was  allowed  in  an  action 
of  trespass  against  a  proctor,  a  pro- 
proctor,  and  the  marshal  of  the  univer- 
sity, though  the  affidavit  of  the  latter, 
describing  him  as  of  a  parish  in  the 
suburbs  of  Oxford,  only  verified  that 
he  was  then,  and  had  been  for  fourteen 
years,  a  common  servant  of  the  univer- 
sity, called  marshal,  and  that  he  was 
sued  for  an  act  done  by  him  in  discharge 
of  his  duty,  and  in  obedience  to  the  or- 
ders  of  the  other  two  defendants,  with- 
out stating  that  he  resided  in  the  univer- 
sity, or  was  matriculated ;  Tharnton  v. 
Ford,  15  East,  694.  Cognizance  of  a 
plea  of  trespass  sued  against  a  resident 
member  of  the  university  of  CaaBbridgn> 


for  a  cause  of  action  verged  by  affidatit 
to  have  arisen  within  the  town  end  ws^ 
burbs  of  Cambridge,  over  vrhick  die 
university  court  had  jurisdictiont  wai 
allowed  upon  the  claim  of  the  Tioe- 
chanccllor,  on  behalf  of  the  chancdlbr, 
masters,  and  scholars  of  the  nnivenlty, 
entered  on  the  roll  in  due  fbnn,  settilV 
out  their  jurisdiction  under  charters 
confirmed  by  act  of  parliament,  and 
averring  that  the  cause  of  action  ante 
within  such  jurisdiction ;  Brottn  v.  Stf^ 
uourd,  12  East,  12.  A  claim  of  oogr 
nizance  made  by  the  vice-chancellor  of 
the  university  of  Oxford,  in  the  vacancy 
of  the  office  of  chancellor  by  death,  on 
behalf  of  the  university,  was  aUowed  in 
a  plea  of  trespass ;  Williams  v.  Brick- 
euden,  1 1  East,  543.  A  member  of  the 
university  of  Oxford  cannot  be  arrested 
by  civil  process  out  of  the  court  of  tbe 
chancellor  of  the  university,  unless  such 
process  issues  in  a  suit  commenced 
against  him  while  resident  within  the 
precincts. of  the  university;  Pa^rtfiy. 
Weit,  5  Ncv.  &  Man.  291.  Upon  tile 
return  to  a  habeas  corpus  cum  causd  to 
remove  the  body  of  a  defendant,  in  cus- 
tody under  a  warrant  of  the  chancellor 
of  the  university  of  Oxford,  the  defend- 
ant will  be  discharged,  unless  it  appears 
distinctly,  and  not  merely  by  inferenoe,- 
that  he  was  resident  within  the  juris- 
diction of  the  chancellor's  courts  at  tlie 
conuneiicement  of  the  suit;  Id.  Ibid. 
M'hether  a  defendant  can  be  arrested 
out  of  the  precincts  of  the  university 
of  Oxford,  upon  the  warrant  of  ike 
chancellor,  quare ;  Id.  Ibid.  , 
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same  maimer,  as  when  a  peer  is  to  be  tried  in  the  court  of 
the  lord  high  steward  of  Great  Britain,  the  indictment  must 
first  be  found  at  the  assizes,  or  in  tlie  court  of  King*s  Bench, 
and  then,  in  ccHisequence  of  a  writ  of  certiorari,  transmitted 
to  be  finally  heard  and  determined  before  his  grace  the  lord 
high  steward  and  the  peers. 

When  the  cotmizance  is  so  allowed,  if  the  ofience  be  inter  *^«  «ri^  i»  «>r 

A  jury  de  bm* 

minora  criminal  or  a  misdemesnor  only,  it  is  tried  in  the  rtietatej 
chancellors  court  by  the  ordinary  judge.  But  if  it  be  for 
treason,  felony,  or  mayhem,  it  is  then,  and  tlien  only,  to  be 
determined  before  the  high  steward,  under  the  king's  special 
commission  to  try  the  same.  The  process  of  the  trial  is  this : 
The  high  steward  issues  one  precept  to  the  sheriff  of  the 
county,  who  thereupon  returns  a  panel  of  eighteen  free- 
holders ;  and  another  precept  to  the  bedels  of  the  university, 
who  thereupon  return  a  panel  of  eighteen  matriculated  lay- 
men,  **  laicos  privilegio  univenitatis  gaudentes  ;'*  and  by  a 
jury  formed  de  medietate,  half  of  fi*eeholders  and  half  of 
matriculated  persons,  is  the  indictment  to  be  tried;  and  that 
in  the  Guildhall  of  the  city  of  Oxford.  And  if  execution  be 
necessary  to  be  awarded,  in  consequence  of  finding  the  party 
guilty,  the  sheriff  of  the  county  must  execute  the  university 
process  ;  to  which  he  is  annually  bound  by  an  oath. 

I  have  been  the  more  minute  in  describing  these  proceed-      [*379] 
ings,  as  there  has  happily  been  no  occasion  to  reduce  them  hm^^m^s. 
into  practice  for  more  than  a  century  past ;  nor  will  it  per-  ?cign"iif  a^. 
haps  ever  be  thought  advisable  to  revive  them :  though  it  is 
not  a  right  that  merely  rests  in  scriptis  or  theory,  but  has  for- 
merly often  been  carried  into  execution.     There  are  many  in- 
stances, one  in  the  reign  of  queen  Elizabeth,  two  in  that  of 
James  the  first,  and  two  in  that  of  Charles  the  first,  where 
indictments  for  murder  have  been  challenged  by  the  vice- 
chancellor  at  the  assizes,  and  afterwards  tried  before  the  high 
steward  by  jury.     The  commissions  under  the  great  seal,  the 
sheriff's  and  bedel's  panels,  and  all  the  other  proceedings  on 
the  trial  of  the  several  indictments,  are  still  extant  in  the 
^chives  of  tliat  university. 
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i^ctSSSS*""*^"  We  are  next,  according  to  the  plan  I  have  laid'downytoilake 
2S5faSd'/^^"'-  i"to  consideration  the  proceedings  in  the  courts  of  criminal 
'M*  1  jurisdiction,  in  order  to  the  punishment  of  dSetices^^    These 

are  plain,  easy,  and  regular;  the  law  not  admitting aivfrfio 
tioiis,  as  in  civil  causes,  to  take  place  where  di^  life^  the 
liberty,  and  the  safety  of  the  subject  are  more  immedifiticly 
brought  into  jeopardy.  And  these  proceedings  are  di^sibie 
into  two  kinds ;  summary ,  and  regular  >  of  the  formet  ^ 
which  I  shall  briefly  speiJc,  before  we  enter  upon  iibe  latter, 
which  will  requite  a  more  thorough  and  particular  exilOM^ 
nation*  •     .       ^  ...•,•.,•-.;   ..:..;    ■,;.:i 

SdSISL^aSThV     '  ^y  ^  summary  proceeding  I  meian  principaliy  such  as  is 

SSSSS^iuwiHa  <hrected  by  several  acts  of  parliam^tj  for  the  conimonplaw 

t£SJ^e*»«-  is  ft  J^tranger  to  it,  unless  in  the  case  of  contempts^  fop^the 

SrtkK^aiid*'  conviction  of  offenders,  and  the  inflicting  elf  certain  penalties 

j^^ns«ronH     created  by  those  acts  of  parliament.     In  these  there  is  no  iti«- 

terrention  of  a  jury,  but  the  party  accused  is  acquitted  or 

condemned  by  the  suffrage  of  such  person  only  ai^  the  statute 

has  appointed  for  his  judge:  an  institution  desigiied  proleas* 

edly  for  the  greater  ease  of  the  subject,  by  doing' him  speed;^ 

justice,  and  by  not  harassing  the  ireeholdere  with  frequent 

[*i281]      and  troublesome  attendances  to  try  every  minute  *aSsax»i 

But  it  has  of  late  been  so  far  extended  as,  if  a  checks  be  not 

timely  given,  to  threaten  the  disuse  of  ouv  admrable  <apd 

truly  English  ti*ial  by  jury,  unless  only  in  capital  eases.  '^FW^ 

i^Soccoiui*-^        I.  Of  this  summary  nature  are  all  trials  of  offences  and 

under  the  ex-      fVauds  coutrarv  to  the  laws  of  the  excise,  and  other  branches 

^^'  of  the  revenue:  which  are  to  be  inquired  into  and  de^nni- 

lied,  by  the  commissioners  of  the  respective  department^,  W 

by  justices  of  the  peace  in  the  country ;  officers,  who  are  i^ 

of  them  Sppoint^  and  removable  at  the  discretion  of  th ft 

crown.     And  though  such  convictions  are  abjBolutely  necesh 

sary  for  the  due  collection  of  the.imllilie/  moineyi  and  axe.r  f^ 
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species  of  mercy  to  the  delinquents,  who  would  be  ruined  by 
the  expence  and  delay  of  fi*equent  prosecutions  by  action  or 
indictment ;  and  though  such  has  usually  been  the  condttct 
of  the  commissioners,  as  seldom,  if  ever,  to  afford  just  grounds 
to  complain  of  oppressi<)h ;  yfet  'n^heh  we  again  (o)  consider 
the  various  and  almost  innumerable  branches  of  this  revenue : 
which  may  be  in  their  turns  the  subjects  of  friud,  or  at  least 
complaints  of  fraud,  and  of  course  the  objects  of  this  sum- 
mary and  arbitrary  jurisdiction ;  we  shall  find  that  the  power 
of  these  officers  of  the  crown  over  the  property  of  the  people 
is  increased  to  a  very  formidable  height  (1). 

II.  Another  branch  of  summary  proceedings  is  that  before  {iv,re^urtij^ 
justices  of  the  peace ,  in  order  to  inflict  divers  petty  pecu- °^  ^^*^  p***=*  ' 
niary  mulcts,  and  corporal  penalties,  denounced  by  act  of 
parliftroent  for  many  disorderly  offences;  such  as  common 
swearing,  drunkenness,  vagrancy,  idleness,  and  a  vast  variety 
of  others,  for  which  I  must  refer  the  student  to  the  justice* 
bookb  formerly  cited  (ft),  and  which  used  to  be  formerly  pu- 
iiislied  by  the  verdict  of  a  jury  in  the  court-leet.  This  change 
in  the  administration  of  justice  hath  however  had  some  mis- 
chievous effects;  as,  1.  The  almost  entire  disuse  and  con- 
tempt of  the  court-leet,  and  sheriff's  toum»  the  king's 
ancient  courts  of  common  law,  formerly  much  revered  and 
respected.  *fJ.  The  burthensome  increase  of  the  business  [*;28.^3 
of  a  justice  of  the  peace,  which  discourages  so  many  gentle- 
men of  rank  and  character  firom  acting  in  the  commission; 
from  an  apprehension  that  the  duty  of  their  office  would  take 
up  too  much  of  that  time,  which  they  are  unwilling  to  spare 
from  the  necessary  concerns  of  their  families,  the  improve- 
ment of  their  understandings,  and  their  engagements  in  other 
services  of  the  public.  Though  if  all  gentlemen  of  fortune 
had  it  both  in  their  power,  and  inclinations,  to  act  in  this 
capacity,  tlie  business  of  a  justice  of  the  peace  would  be  more 
divided,   ami  fall  the  less  heavy  upon  individuals :  which 


(«)  See  vol.  I.  page  319,  &c. 


(6)  Lambard  and  Burn. 


( 1 )  t^or  full  particulars  of  the  statutes 
relatit)^  to  this  subject,  and  the  de* 
cisioni  thereon,  (far  too  numerons  lor 
insertioQ  here,)  see  Paley  on  Convic* 
tions,  2d  ed.  by  Dowling,  index,  titles, 
Cuttomi,  £a  cite.  And  as  to  conviction^ 
fenMlly/Mt  tbe  same  ifvorld,  in|d  % 


Harrison's  Digest,  1379  et  seq.,  where 
the  decisions  upon  the  subject,  (oo  n\i. 
tnerous  for  imertion  here,  are  all  col-^ 
Iccted.  The"fonDidAbl0pow«r.**'cofi|. 
plainpd  of  in, the  tejCi  |iai  latterly  been 
rather  ihcreaaed  than  dimii^ished.  " ' 


J  !<  1  ' 


»    ) 


would  remove  what  in  the  present  scavcity  of  magistratos  i^ 
seally  an  objebtion  so  formidable,  that  the  country  is  greatly 
obbged  to  any  gentleman  of  figure,  who  will  undectake  lo 
perform  that  duty,  wbicli  in  consequence  of  hi&  rank  ia  life 
he  owes  more  peculiarly  to  his  country.  Howerer,  this  back- 
wardness to  act  as  magistrates,  arising  greatly  from  this  in- 
crease of  summary  jurisdiction,  is  productive  of|  3.  A  thkd 
mischief:  which  is,  that  this  trust,  when  slighted  by  gentle- 
men, falls  of  course  into  the  hands  of  those  who  are  aot  ao^ : 
but  the  mere  tools  of  office.  And  then  the  extensive  power 
of  a  justice  of  the  peace,  which  even  in  the  hands  of  men  of 
honour  is  highly  formidable,  will  be  prostituted  to  mean  and 
scandalous  purposes,  to  the  low  ends  of  selfish  ambition* 
avarice,  or  personal  resentment.  And  from  these  ill  conse- 
quences we  may  collect  the  prudent  foresight  of  our  ancient 
lawgivers,  who  suffered  neither  the  property  nor  the  puniab- 
ment  of  the  subject  to  be  determined  by  the  opinion  of  any 
one  or  two  men ;  and  we  may  also  observe  the  necessity  of 
not  deviating  any  further  from  our  ancient  constitution,  bj' 
ordaining  new  penalties  to  be  inflicted  upon  summary  con- 
victions. 

The  process  of  these   summary  convictions,  it  must  be 
owned,  is  extremely  speedy :  though  the  courts  of  common 
liiw  have  thrown  in  one  check  upon  them,  by  making  it  ne- 
[*283]      cessary   to  summon  the  party  accused  before  lie   is   ♦con- 
demned.    This  is  now  held  to  be  an  indispensable  requi- 
site (c) ;  though  the  justices  long  struggled  the  point;  forget- 
ting that  rule  of  natural  reason  expressed  by  Seneca, 
"  Qui  statuit  aliquid,  parte  iiiauditd  allerd, 
yEqmnn  licet  statuerity  haud  uequusfuit  (2):'* 
(c)  Salk.  161 ;  2  Lord  Raym.  1405. 

(2)  "  He  who  decides  a  case  with-  Serjt.  Hawkins  to  be  implied  in  the 

out  hearing  both  parties,  though  his  de-  construction  of  all  penal   statutes ;  I 

dsion  may  be  just,  is  himself  ui^ust  ;*'  Hawk.  P.  C.  420.     So  jealous  is  tke 

which  is  adopted  as  a  principle  of  law  law  to  enforce  this  equitable  rule,  that 

by  Lord  Coke,  in  11  Co.  Rep.  99.     A  the  neglect  of  it  by  a  justice  in  procced- 

summons  is  indispensably  required  in  ing  summarily  without  a  prevHout  i 


all  penal  proceedings  of  a  summary  na-  mons  to  the  party,  has  bocn-  treated  as 

turc  by  justices  of  peace ;  Rex  t.  Dyer,  a  misdemeanor,  proper  for  the  intecfe.. 

1  Salk,  181 ;  6  Mod.  41 ;  and  see  the  rence  of  the  court  of  King^s  Bench  by. 

cases  collected  in  8  Mod.  154»  note  (a^.  information;  Bex  v.  Venables,  2  L<L 

It  is  declared  by  Lord  Kenyon  to  be  Raym.  1407 ;  Rex  v.  Simpson,  I  Stnu 

an  invariable  rule  of  law,  RexY,  B$im,  46  i  Rex  v*  AUin^Un,  id.  678 ;  wMek 

6  T.  R.  198;  and  it  it  stMed  by  Mr.  Ium  been  gimnWd  iipoft«ftdAiriti ^ tiMi 
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A  rule  to  which  all  municipal  kws^  that  are^  founded  on  the 
pfrinciples  of  justice,  have  strictly  conformed ;  the  Roman 
law  requiring  a  citation  at  the  least ;  and  our  own  common 
law  never  suffering  any  fact  (either  civil  or  criminal)  to  be 
tried,  till  it  has  previously  compelled  an  appearance  by  the 
party  concerned.  After  this  summons,  the  magistrate,  in 
summary  proceedings,  may  go  on  to  examine  one  or  more 
witnesses,  as  the  statute  may  require,  upon  oath  (3) ;  and 
then  make  his  conviction  of  the  offi^nder,  in  writing :  upon 
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fact ;  Rex  v.  llaruood,  2  Stra.  1068 ; 
2  Burr.  1716,1768;  Rexv.  Canstahley 

7  D.  &  R.  663;  3  M.  C.  488.  As 
this  is  a  privilege  of  common  right, 
which  requires  no  special  provision  to 
entitle  the  defendant  to  the  advantage 
of  it,  so  it  cannot  be  taken  away  by  any 
custom ;  Rexy.  Cambridge  (university), 

8  Mod.  163.  Upon  a  sufficient  infor- 
mation properly  laid,  the  magistrates 
are  bound  to  issue  a  summons,  and  pro- 
ceed to  a  hearing ;  and  if  they  refuse 
to  do  so,  will  be  compelled  by  manda- 
mus ;  Rex  V.  Benn,  6  T.  R.  195.  The 
summons  should  be  directed  to  the  party 
agaiuHt  whom  the  charge  is  laid ;  and 
should  in  general  be  signed  by  the  jus- 
tice himself  by  whom  it  is  issued ;  Rex 
V,  SteveHtorif  2  East,  865.  Where  a 
particular  form  of  notice  is  prescribed 
by  the  Act,  that  must  be  strictly  pur- 
sued ;  Rex  V.  Croke,  Cowp.  30.  The 
intention  of  the  summons  being  to  afford 
the  person  accused  the  means  of  making 
his  defence,  it  should  contain  the  sub- 
stance of  the  charge,  and  fix  a  day  and 
place  for  his  appearance;  allowing  a 
sufficient  time  for  the  attendance  of 
himself  and  hb  witnesses;  Rex  v. 
Johneojif  1  Stra.  260.  A  summons  to 
appear  immediately  upon  the  receipt 
thereof,  has  been  thought  insufficient 
in  one  case ;  2  Hurr.  681 .  In  another, 
•n  objection  made  to  the  summons  that 
it  was  to  appear  on  the  same  day,  was 
cNnly  removed  by  the  fact  of  the  defend- 
•Bt  having  actually  appeared,  and  so 
watted  any  irregularity  in  the  notice ; 
Km  ▼.  J0knmni,  1  Stra.  261.  It  k 
•^BillymwmMry  that  h  should  be. to 


appear  at  a  place  certain :  otherwise 
the  party  commits  no  default  by  not 
appearing ;  and  the  magistrate  cannot 
proceed  in  the  defendant's  absence  upon 
a  summons  defective  in  these  particu- 
lars, without  making  himself  liable  to 
an  information ;  Rex  v.  Simpson,  1  Stra, 
46.  It  has  been  made  a  question 
whether  the  service  of  the  summons 
must  be  penonal.  It  seems  in  general 
necessary  that  it  should  be  so,  unless 
where  personal  service  is  expressly  dis- 
pensed with  by  statute.  Parker,  C.  J. , 
was  of  that  opinion;  10  Mod.  345. 
And  the  provisions  specially  introduced 
iiito  many  Acts  of  Parliaments,  to  make 
a  service  at  the  dwelling-house  sufficieikt, 
seem  to  justify  the  inference,  that  the 
law  in  other  casej  is  understood  to  re- 
quire a  service  upon  the  person .  Where 
personal  service  is  not  necessary,  leaving 
a  eopii  at  the  house  is  sufficient ;  Ret  v. 
Chandler,  14  East,  268;  and  the  de- 
livery may  be  to  a  person  on  the  pre- 
mises, apparently  residing  there  as  a 
servant ;  Id.  ibid.  These  rules  iq)ply, 
however,  only  to  those  cases  where  Ac 
defendant  does  not  in  fact  appear  •  for 
if  he  actually  appears  and  pleads,  there 
is  no  longer  any  question  upon  the  suf- 
ficiency or  regularity  of  the  summons ; 
1  Stra.  281.  Paley  on  Convictions,  2d 
ed.  by  Dowlmg,  21,  23. 

(3)  TTie  magistrate  has,  in  general, 
no  authority  to  eompol  the  attendant 
of  witnesses  for  the  purpose  of  a  wmh- 
mary  trial ;  walem  where  it  is  specially 
given  by  act  of  parliament.  This,  in 
■aay  cue9,  has  been  done ;  tad  i* 
sttkbrj  Acti-.tbt  ptovSsio»  b  •ccom^ 
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w^iich  be,U6^9^Ily  i8^ii^r^frarnaji^y  either  .4o  afprehendtibe 
o^oder,  |in  :^uu^  ^rpor^iPuniefaraen^  is;  to  1^  .inflicted^ on 


|)anicd  with  a  penalty  on  refusal  to  at- 
tend for  the  purpose  of  being  examined, 
tt  seems  agreed  that  the  examination 
of  witnesses  must  be  upon  oath,  and 
that  ho  legal  conviction  can  be  founded 
upon  any  testimony  not  90  taken.  There 
\i  a  difference  in  the  manner  in  which 
the  Acts  are  worded,  in  regard  to  the 
mode  of  examination  to  be  pursued ; 
for,  wbilc  some  Acts  expressly  mention 
the  testimony  of  witnesses  on  oath, 
others,  in  general  terms,  authorize  the 
magistrate  to  hear  avd  determine,  or  to 
4robvict  or  give  judgment  on  the  erami' 
nntioit  of  icitneiaeSf  without  noticing 
the  oath .  But  such  general  expressions 
seem,  in  legal  construction,  necessarily 
to  refer  to  the  only  kind  of  testimony 
kfiown  to  the  law,  namely,  that  upon 
oiith.  "  For,"  says  Dalton,  "  in  all 
cases,  wheresoever  any  man  is  author- 
iicd  to  examine  witnesses,  such  exami- 
nation shall  be  taken  and  construed  to 
1>e  as  the  law  will,  i.e.  upon  oath." 
r>alt.  c.  n,  §  6 ;  and  see  id.  c.  115, 
c.  1(>4;  Plowd.  12,  a.  ;  Lamb,  517; 
ex  parte  Aldridge,  4  D.  &  R.  83j 
•J  M.  C.  120;  Hex  V.  Ulofsopp,  4  B.  & 
A.  01 6  ;  Paley,  33, 34.  Although  no 
mode  of  examination  be  pointed  out  by 
the  statutes  giving  jurisdiction  over  the 
oftence ;  yet,  as  justice  requires  that 
the  accused  should  be  confronted  with 
the  witnesses  against  him,  and  have  an 
opportunity  of  cross-examination,  it  is 
required  by  law,  in  the  summary  mode 
of , trial  now  under  consideration,  that 
the  evidence  and  depositions  should  be 
taken  in  the  presence  of  the  defendant, 
where  he  appears.  For  though  the 
legislature,  by  a  summary  mode  of  in- 
quiry, iutended  to  substitute  a  more 
expeditious  process  for  the  common  law 
method  of  tibial,  it  could  not  deaign  to 
dispense  with  the  rules  of  justice,,  as  far. 
a«i  they  arc  compatible  Willi  the  nfti^od 
adopted.  Indeed,  it  may  be.  use^ 
up^  this  occasion  U^  notice  thcge|^$|n|| 


maxim  which  has  b^n  laid  down  .as  a 
guide  to  th^^c^ndttc^  QfM9^St^'^  ,i^ 
regulatyig  all  th^ic  ^uipma^  p 
in^?,'  namely,  that  •\ActV;.9r.Pi«w[r 
ment,  in  what  they  are  silent,  are:  Yk^ 
expounded  according  to.  the ,  ufic  i^ul 
reason  of  the  copunon  law  ;**  hex-  y, 
Simpson 1 1  Stra.  45.  Uple^tliereforew 
the  defendant  forfeits  thi$ .^vui^i^  hjf 
his  wilful  absence,  he  ought  to  be  called 
upon  to  plead  before  any  Qvid^oe  -ia 
given ;  1  T.  R.  320.  And  die'  ^t- 
ness<»  must  be  sworn  and  examined  m 
his  presence ;  Hex  v.  l^ipont,  %  Biur. 
1163.  Or,  if  the  evidence  lia^  been 
taken  down  ii)  his  absence,  and  is.  r^ad 

.      •  •    I*. 

over  to  him  afterwards,  the  witnesH 
must  at  the  same  time,  unless  the  div 
fendant  upon  hearing  the  evidence 
should  confess  the  it^  hex  v.  /7a//, 

1  1\  R.  320,  be  resworn  in  bis  pr«r 
sence,  and  not  merely  called  upon. to 
assert  the  truth  of  his  former  testimony ; 
Uei  v.  CroKther,  1  T.  R.  1'^  For 
the  intent  of  the  mle  is,  that  the  wit- 
ness should  be  subjected  to  the  exam- 
ination of  the  defendant  upon  bis  oath  ; 

2  Burr.  1163;  and  see  Hex  v.  Kiddn, 
4  D.  &  R.  734;  2  M,  C.  364.  .  !>» 
rule  is  confirmed,  rather  than  oontra** 
dieted,  by  those  case9  whereiq  convic- 
tions have  been  sustained  without :  ex- 
pressly alleging  the  evidence  to  i^a^Q 
been  taken  in  the  presence  of .  the.  <^ 
fendaut ;  Hex  v.  Baker,  '^  iStra.  I2clfl> 
Hex  v.  .4;to,  3  Burr.  1780.;  iiejcj. 
Kempso^i,  Cowp.  241.  .  For  it  wiU,i^ 
found  that  in  all  those  cttie^  the.  jnqg^ 
ment  proceeded  upon  a  preaunqptifji^ 
collected  from  the  whole  conyictjknD, 
that  the  defendant  was  in  fact  preBcni, 
and  did  hear  the  evidence  given,  wbich 
was  always  admitted  to  be^^^^ceasvy.to 
the  regularity  of  the  magistnUo'a  pfqr 
cecdhngs ;  Hex  v .  Vipimt, 2  Burr, .1  \$S^ 
and  ^ee.jiex  y,  ImihI,  7  T,  R,  Jl5^j 
ifexv.  tkompton^  ^  T.  R.  18;  Bix  ¥, 
5<c»/iaic,§t.R.284;  Paley^  30,.  40, 
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him,  or  else  to  levy  the  penalty  incinrr^,  by  distress  and  saile 
of  his  goods  (4).    Thii'  h,  itt  gtin6fAl;  the  tnethod  6f  isrttm* 
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'  (4)  In  ali  cases  in  wliicb  magistrates 
juro  authbni^d,  upon  apptication,  to  issue 
a'  dbtress  -warrant  for  non-payment  of 
any  rn(e,  altliougb  tbey  have  no  power 
to  relieve,  it  is  their  duty  first  to  call 
the  party  before  them  by  summons, 
unless  by  Act  of  Parliament  it  is  spe- 
cially directed  that  the  warrant  shall  be 
issued  immediately ;  Rex  v.  Ju$tiee$  of 
Birrinigh  of  Stafford y  5  Nev.  &  Man.  94. 
The  power  of  proceeding  by  these  com- 
pulsory methods    b  derived  enUrely 
from  speciid  statutory  provisions,  and 
is  not  any  necessary  consequence  of  a 
conviction.     If  a  statute  only  confers  a 
p6wer  to  convict,  without  making  pro- 
visib!!  for  the  recovery  of  the  penalty, 
th^re  seems  to  be  no  compulsory  means 
ot  carrying  such  a  law  into  effect.     It 
is  usual»  therefore,  for  the  statutes  in- 
flicting penalties  to  contain  an  express 
authority  for  this  purpose.     It  is  some- 
times directed  to  be  exercised  imme- 
4iateljff^  upon  non-payment  of  the  pe- 
nalty ;  in  other  cases,  only  upon  failure 
of  payment  after  a  certain  number  of 
days.     AlVhen  the  justice  is  empowered 
to  issue  his  warrant,  on  refusal  or  neg- 
lect of  payment  for  a  certain  number  of 
days,  it  seems  to  be  understood,  that 
no  demand  is  necessary  to  enable  him 
16  do  so  af^cr  the  expiration  of  that 
time ;   Wootton  v.  Itarveu,  6  East,  75. 
'Hiose  statutes  which  give  a  power  of 
appeal  to  the  party  convicted,    fre- 
quently also  provide,  that,  upon  the 
appeal',  imd  security  given  for  prosecu- 
ting it,  the  distress  shall  be  stayed  till 
the  determination  of  the  appeal.    In 
ainch  case?,  after  the  appeal  is  decided, 
if  the  time  limited  for  making  the  dis- 
tress be  expired,  the  magistrate  may, 
it'  seisins,  issue  his  warrant  immediately 
withotit  any  fresh  demand ;  fbr  the  time 
rate  from  the  order;  Id.  Ibid.     But  if 
the  warrant  hashed  issued  before,  vHA 
snspeiided  by  the  appeal^  it  is  better, 
after  ike  decision  of  tiie  appeal,  to  apply 


to  the  magistrate  and  lay  the  &cts 
before  him,  before  proceeding  to  thf 
execution  of  the  warrant;  id.  70.  Per 
Lawrence,  J.  Tlic  warrant  should  be 
under  the  hand  and  seal  of  the  justice, 
and  directed  to  the  constable,  &c.,  of 
the  parish,  &c.,  in  which  the  goods  to 
be  distrained  upon  are  found.  "VMiere 
the  justice  has  reasonable  ground  for 
doubting  his  jurisdiction,  the  court  will 
not  compel  him  to  issue  a  warrant  gf 
distress,  which  may  subject  li|m  to  an 
action;  Rex  v.  Buck*,  (Justices,)  2  D. 
&  R.  C87;  1  M.  C.  86C;  1  B.  &  C. 
485.  The  warrant  shortly  recites  the 
conviction,  and  commands  the  officer  to 
levy  the  sum  specified,  directing  to 
whom  it  is  to  be  paid.  Care  must  bo 
taken  that  the  commitment  is  war- 
ranted by  the  conviction,  for  a  legal 
conviction  will  not  help  an  informal 
commitment ;  Rogers  v.  Jonrf,  5  D.  & 
R.  268;  2  M.  C.  211 ;  3  B.  &.  C.  15D. 
See  Bane  v.  Melheitn,  3  M.  C.  5^1  ; 
9  J.  B.  Moore,  161 ;  JVichs  v.  CluUer- 
buck,  8  M.  C.  536;  9  J.  B.  Moore; 
Rexv,  Valine,  4  D.  &  R.  72;  2  lUC. 
169;  Rexv.  //W;tf,3M.  &  &  3fiJ.  In 
general  the  warrant  should  appoint  a 
time  and  place  for  returning  it.  Rn 
V.  WvatU  Fort.  127 ;  2  Ld.  Raym.  1 189 ; 

1  Salk  380.  The  constable  is  thi* 
proper  officer  to  execute  the  warrant ; 
Carth.  78.  And  he  is  indictable  for 
refusal  or  wilful  neglect ;  Rex  v.  Wyait, 
Fort.  127.     And  see  2  I  A,  Raym.  9 ; 

2  Rol.  Rep.  78 ;  2  Hawk.  P.  C.  c.  16, 
§  5.  If  the  warrant  be  directed  to  all 
constables  generally,  no  one  in  parti- 
cular can  execute  it  out  of  his  own  dis- 
trict ;  but  if  it  be  directed  to  a  parti- 
cular constable  by  name,  he  may  exe- 
ciite  it  any  where  within  the  jurismc- 
tion  of  the  magistrate ;  Rex  v.  irr/i-^ 
2  D.  &  a  444 ;  1  M.  t.  Sid ;  I  ftll' 
C.  28d.  And  see  Carth.'  M ;  I  Salt.' 
1718;  2HawlL  P.  C.  c;  13,  f  2tf-  t 
Boni,  tiii^rein;   Oimbtri's.  Coyney, 
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-nary  proceedings  before  *a  justice  or  justices.: of  tiie.peace: 
i)ut  ftr  particulars  we-  must  have  recourse  to  Uie.  seveml 
statutes,  which  create  the  offence,  or  inflict  the  punishments 
and  which  usually  chalk  out  the  method  by  which  ofieod^rs 
are  to  be  convicted.  Otherwise  they  fall,  of  course,  under 
ihe  general  rule,  and  can  only  be  convicted  by  indictment cnr 
information  at  the  common  law.  m 

mcnti^OTcon-        ^^^'  "^^  ^'"^  head,  of  summary  proceedings, . may  also,  be 
tempts  of  courts,  properly  referred  the  method,  immemorially  used  by  the  sur 
perior  courts  of  justice,  of  punishing  contempts  by  €Ulach$»mUt 
and  the  subsequent  proceedings  thereon. 

The  contempts,  that  are  thus  punished,  are  either  direct, 
which  openly  insult  or  resist  the  powers  of  the  courts^  or  the 
persons  of  the  judges  who  preside  there ;  or  else  are  co»«#- 
quential,  which  (without  such  gross  insolence  or  direct  op- 
position) ^plainly  tend  to  create  an  universal  disregard  of  their 
authority.  The  principal  instances,  of  either  sort,  that  have 
been  usually  (d)  punishable  by  attachment,  are  chiefly  of  the 
following  kinds: — 1.  Those  committed  by  inferior  judges  and 
magistrates ;  by  acting  unjustly,  oppressively,  or  irregularly, 
in  administering  those  portions  of  justice  which  are  intrusted 
to  their  distribution  (5);  or  by  disobeying  the  king's  writs 
issuing  out  of  the  superior  courts  (6),  by  proceeding  in  a  cause 
after  it  is  put  a  stop  to  or  removed  by  writ  of  prohibition. 


which  arc,  di- 
rect, or,  consc 
qnential. 
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(d)  2  Hawk.  P.  C.  142,  &c. 


0  M.  C.  a2d;  1  M*Clel.  &  T.  469.  If 
the  offender  be  a  feme  covert,  the  goods 
of  the  husband  are  not  liable  to  be  dis- 
trained for  the  penalty ;  1 1  Co.  Rep. 
61.  6.  The  constable  cannot  break 
open  outer  doors  for  the  execution  of 
the  warrant,  except  the  whole  or  part 
of  the  forfeiture  belongs  to  the  king ; 
2  Hawk.  P.C.  c.  H  §  5 ;  Theobald  ▼. 
Crichnoref  1  B.  &  A.  227 ;  Parton  v. 
WiUiumt,  3  B.  &  A.  390 ;  Lamoek  v. 
Brown,  2  B.  &  A.  592 ;  Paley,  233, 236. 
(5)  There  are  instances  upon  record 
of  magistrates  being  punished  by  at- 
tachment for  acting  as  judges  in  mat- 
ters in  which  they  themselres  were 
parties  ;  the  Mayor  of  Hereford**  eate^ 
2  Ld.  Raym.  766 ;  1  Salk. 306.  loai 


anonymous  case,  1  Salk.  201,  it  ia  said» 
"all  misdemeanors  in  judicial  officers 
are  a  contempt  of  the  court  of  B.  IL, 
and  attachments  go  daily  against  stew- 
ards, for  granting  attachments  against 
all  the  party's  goods.  And  Holt,  C  J., 
remembered  a  case  of  the  mayor  of 
Hereford,  who  gave  judgment  for  his 
own  lessee  in  ejectment."  And  see 
Rex  V.  Hotiaton,  14  £a8t»  606. ' 

(6)  An  attachment  was  ardeared 
against  the  mayor  of  a  corporatioiv  for 
not  making  a  return  to  a  peremptory 
mandamus,  within  the  time  prescribed 
by  the  writ»  though  there  was  no  per* 
■onal  service  thereof;  Hex  "V.  Foweg^ 
5a&R.614 
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'v^rHorarty  error,  supersedeas ,  and  the  Kke;  For,  a*  rtic 
Icitig^s  superior  courts  (and  especially  the  court  of  King-s 
Bench)  have  a  general  superintendence  over  all  inferior  jiirie- 
dicttons,  any  corrupt  or  iniquitous  practices  of  subordinate 
judges  are  contempts  of  that  superintending  authority,  whose 
duty  it  is  to  keep  them  within  the  bounds  of  justice.  2. 
Those  committed  by  sheriffs,  baili£&,  gaolers,  and  other 
rrfficers  of  the  court:  by  abusing  the  process  of  the  law,  or 
deceiving  the  parties,  by  any  acts  of  oppression,  extortion, 
collusive  behaviour,  or  culpable  neglect  of  duty  (7).  3.  Those 
committed  by  attorneys  and  solicitors,  who  are  also  officers 
of  the  respective  courts :  by  gross  instances  of  fraud  and  cor- 
ruption, injustice  to  their  clients,  orother  dishonest  practice  (8). 
For  the  mal-practice  of  the  officers  reflects  some  dishonour 
on  their  efnployers  :  and,  if  frequent  or  unpunished,  creates 
among  the  people  a  disgust  against  the  courts  themselves. 
4.  Those  committed  by  jurymen,  in  collateral  matters  re- 
lating to  the  discharge  of  their  office;  such  as  making  default, 
when  summoned ;  refusing  to  be  sworn,  or  to  give  any  ver- 
dict; eating  or  drinking  without  the  leave  of  the  court,  and 
especially  at  the  cost  of  either  party;  and  other  misbehaviours 
or  irregularities  of  a  similar  kind :  but  not  in  the  mere  exercise 
of  their  judicial  capacities,  as  by  giving  a  false  or  erroneous 
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(7)  An  attachment  ni$i  was  granted 
against  the  town  clerk  of  Guildford, 
and  a  person  who  had  been  conricted 
under  the  Game  Act,  the  former  for 
^ifmnting,  and  the  latter  for  suing  out, 
a  replevin  of  goods  distrained  for  the 
penalty  ;  Rei  v.  Burchett,  1  Stra.  ,557. 
An  attachment  was  granted  against  a 
person  who  had  replevied  three  hormn 
sciied  under  a  magistrate  s  warrant  as 
forfeited  under  a  Turnpike  Act ;  U«x  t. 
the  Sheriff  nf  I.eicesttrxhire ;  Barnard, 
110.  An  attachment  was  issued  against 
the  under  sheriff  of  Cumberland,  for 
grknting  a  replevin  of  goods  distrained 
on  a  conviction  for  deer  stealing ;  Rex 
V.  Monkhouse,  2  Stra.  1184.  An  at- 
tsrhment  was  granted  for  arresting  the 
p!taiti£r  wfaUe  attending  arbitratort  un- 
<ler  a  rule  of  court,  on  purpoie  to 
prejudice  his  causo;  Rtx  v.  Mali,  2 
W.  Bit.  ilia 


(8)  WTiere  an  attorney  is  charged 
by  affidavit  with  any  fraud  or  mal- 
practice in  his  profession,  contrary  to 
the  obvious  rules  of  justice  and  common 
honesty,  the  courts  on  motion  will  order 
him  to  answer  the  matters  of  the  atfi- 
davit ;  and,  m  general,  if  he  positively 
deny  the  mal-practiccs  imputed  to  him, 
they  will  dismiss  the  complaint;  but 
otherwise  they  will  grant  an  attach- 
ment;  Tidd,  79;  Imp.  K.  B.  8«; 
Bac.  AVr.  Attorney,  H.  And,  if  an 
attorney,  required  to  answer  the  matters 
of  an  affidsvit,  swear  in* his  exculpation 
to  an  incredible  story,  an  attachment 
will  be  granted  against  him,  though  he 
positively  deny  the  mal-practiccs  im- 
putod  to  bfan  ;  in  re  Croesley,  6  T.  U. 
701 ;  and  see  Tidd,  70,  79,  281,  427, 
40a 
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verdict  (9).  5.  Those  committed  by  witnesses :  by  making 
default  when  summoned,  refusing  to  be  sworn  or  examined, 
or  prevaricating  in  their  evidence  when  sworn  (10).     6.  Those 


(9)  Vide,  knte,  140,  notes  (44)  and 
(4.>);  post  S6\, 

(10)  The  coart  of  King*s  Bench 
hu  no  power  to  grant  an  attachment 
against  a  witness  for  disobeying  a  sub- 
IMsua  issued  out  of  the  court  of  quarter 
sessions  ;  Uei  v.  lioom,  3  Nev.  &  Man. 
725.  An  attachment  lies  against  an 
attomev  in  the  cause,  for  not  attend- 
ing  upon  a  subpccna,  to  give  evidence 
of  collateral  facts;  Doe  v.  Andreirst 
2Stra.810;  2Ld.Raym.  152ft;  Cowp. 
84.5.  But  an  attorney  is  not  liable  to 
an  attachment  for  refusing  to  obey  a 
subpoena  to  appear  before  the  grand 
jury,  and  give  evidence,  on  an  indict- 
ment for  forgery,  against  his  client ; 
Re.\  V.  Dixon,  S  Burr.  1687.  In  order 
to  gronnd  this  summary  proceeding, 
it  is  ncccs^ry  to  prove  that  the  wit- 
ness was  {Personally  sened  with  a  sub- 
popna ;  2  Stra.  10.54.  And  sec  Al.i- 
ander  v.  Diion^  1  Moore,  887  ;  I  Bing. 
966.  And,  in  civil  cases,  that  his 
reasonable  expenses  were  paid,  or  ten- 
dered him ;  Holme  v.  Smith,  1  Marsh, 
410;  Home  v.  Smith,  8  Taunt.  9; 
Bowles  V.  Jackson,  I  W.  Bl.  86;  Ful- 
hr  V.  Prentice,  1  H.  Bl.  49 ;  JhUtfte 
V.  Gicsleuy  8  East,  819;  Ilallett  v. 
.1Jt<irs  18  East,  1.5;  Athtonv.  Ilaigh^ 
2  Chit.  H.  201 .  Where  a  cause  was 
referred  to  an  arbitrator  by  order  of 
nisi  prius,  and  a  witness,  duly  sub- 
popnaed,  refused  to  attend  before  the 
arbitrator,  the  court  of  K.  B.,  on  mo- 
tion, refused  to  make  any  order  upon 
nim  to  attend  the  arbitrator  and  give 
evidence,  though  it  was  sworn  that  he 
was  a  material  and  necessary  witness 
for  tlie  party  making  the  application : 
the  court  being  of  opinion  that  as  1:30 
yodi*s  had  elapsed  since  the  passing  of 
the  fitatute  9  Cc  10  W.  III.  c.  1,  which 
originated  such  references,  and  no  pre- 
cedent liad  been  cited  in  support  of 
the  caption,  it  would  not  be  safe  or 


proper  for  them  to  introduce  so  nev 
a  proceeding ;  Wansell  v.  Sautkvtod, 
K.  B.,  E.  T.  1829.  Ed.  MS.  It  was 
admitted  upon  the  discussion  of.,  that 
case,  tiiat  a  witness  attending  an  arbi- 
trator under  a  reference  by  order  of 
nisi  prius,  would  be  prinlegcd  from 
arrest,  eundo,  moraudo,  ei  ndeund*, 
the  same  as  if  attending  the  court 
making  the  order;  see  RaHdaU  v. 
Gnrueu,  8  B.  ^  A.  252,  1  Chit.  R. 
679;  HiJutiiwGumey,  7  Price,  699, 
1  Chit.  K.  682.  Arid  It  was  argoed, 
that  the  arbitrator  being  the  delegate 
and  representative  of  the  court,  a  re- 
fusal to  appear  before  him  upon  sub- 
poena, was  a  contempt  of  the  court 
itself.  There  seems  much  weight  in 
tliat  argument,  and  the  refusing  the 
motion  merely  on  the  ground  that 
there  was  no  precedent  fur  it,  b  no 
very  satisfactory  answer.  If  the  court 
making  an  order  of  reference,  has  no 
power  to  C4>mpel  the  attendance  of 
witnesses  before  the  referee,  it  seemK 
necessary  that  an  Act  of  Parliament 
should  be  passed  conferring  that  power; 
for  otherwise  the  whole  system  of  de- 
ciding suits  by  arbitration,  winch  af- 
fords many  advantages  to  suitors,  while 
it  gives  much  relief  to  the  courts,  may 
be  rendered  unavailing  and  oselcss. 
The  motion  for  an  attachment  against 
a  witness  for  not  appearing,  should,  n 
in  other  cases  of  contempt,  be  made 
as  early  as  possible;  and,  therefore, 
the  court  refused  an  attachment  in 
Hilary  term,  for  non-attendance  at  the 
preceding  summer  assizes.  .~—  v. 
St,  Leger,  H.  T.  37  Geo.  III.  K.  B. 
Tidd,  849;  and  see  Uex  v.  Stretch, 
5  Nev.  Sc  Man.  178,  8.  P.  As  to  com- 
mitments by  commissioners  of  bankrupt 
of  a  bankrupt,  see  ante  156  note  (8) ; 
of  a  tcitnesx,  !^ee  6  Cieo.  IV.  c.  16, 
§§  da,  84,  89.  On  a  question  of  the 
legality  of  the  latter,  all  the  questions 
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committed  by  parties  to  any  suit  or  proceeding  before  the 
court :  as  by  disobedience  to  any  ^rule  or  order,  made  in  the 
progress  of  a  cause  (1 1);  by  non-payment  of  costs  awarded  by 
the  court  upon  amotion  (IS);  or  by  non-observance  of  awards 
duly  made  by  arbitrators  or  umpires,  after  having  entered 
into  a  rule  for  submitting  to  such  determination  (e)  (13).  In- 
deed the  attachment  for  most  of  this  species  of  contempts,  and 
especially  for  non-payment  of  costs  and  non-performance  of 
awards,  is  to  be  looked  upon  rather  as  a  civil  execution  for 
the  benefit  of  the  injured  party ;  though  carried  on  in  the 
shape  of  a  criminal  process  for  a  contempt  of  the  authority  of 
the  court.  And  therefore  it  hath  been  held  that  such  con- 
tempts, and  the  process  thereon,  being  properly  the  civil 
remedy  of  individuals  for  a  private  injury,  are  not  released  or 
affected  by  a  general  act  of  pardon.  And,  upon  a  similar 
principle,  obedience  to  any  rule  of  court  may  also,  by  statute 
10  Geo.  III.  c.  50,  be  enforced  against  any  person  having 
privilege  of  parliament  by  the  process  of  distress  infinite. 
7.  Those  committed  by  any  other  persons  under  the  degree 
of  a  peer;  and  even  by  peers  themselves,  when  enormous  and 

(e)  See  toI.  III.  page  17. 
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and  answers  must  be  looked  at  as 
forming  one  examination ;  and  a  wit- 
ness cannot  be  committed  for  not  an- 
swering as  to  bis  belief  of  tbe  intention 
of  tbe  bankrupt,  unless  other  parts  of 
his  examination  shew  such  belief  to  be 
material  with  reference  to  the  person, 
trade,  dealing,  or  estate  of  the  bankrupt ; 
Ex  part".  Bagsier,  8  B.  &  C.  344  ;  1  M. 
&  R.  573.  The  conunissioners  cannot 
commit  a  witness  for  refusing  to  read  an 
entry  in  a  book.  Ex  yarte  haac,  3  Y. 
&  J.  38.  Wlicre  a  witpess  summoned 
to  give  evidence  before  the  commis- 
sioners refuses  to  appear,  they  may 
issue  their  warrant  for  his  apprehen- 
sion, w^ithout  having  information  on 
oath  of  his  refusal.  In  an  action  by 
such  witness  against  the  commissioners 
for  false  imprisonment,  the  reasonable- 
ness of  the  summons,  and  of  the  tender 
of  expenses,  is  a  question  of  fact  for 
the  jury ;  Grocock  v.  Cooper,  8  B.  & 
C.  211 ;  2  M.  &  R.  78.  Trespass 
VOL.  IV.  F 


will  not  lie  against  commissioners  for 
committing  a  witness  for  not  satis- 
factorily answering  on  examination, 
though  he  appears  to  the  court  (K.B.) 
to  have  answered  satbfactorily ;  Do$- 
uellv.  Impey,  2  D.  &  R.  350;  1  B.  & 
C.  163. 

(11)  Doddington  v.  Hudton,  8 
Moore,  510,  610;  1  Bing.  410,  464 ; 
Bex  y.  Edqveany  3  T.  R.  352 ;  Bate- 
man  y.  Phillips,  4  Taunt.  157. 

(12)  Lewi$  V.  Morlajid,  2  B.  &  A- 
56;  I?e«  v.  Curwen,  1  Moore,  494; 
Merrit  y.  Meek,  3  Anstr.  656 ;  King 
V.  Clifton,  5  T.  R.  257.  A  party  ar- 
rested  under  an  attachment  for  con- 
tempt of  court  in  not  paying  money, 
is  not  cntiUed  to  be  discharged  upon 
tendering  the  amount  to  the  officer; 
Pitt  V.  Coombe$y  3  Ney.  &  Man.  212. 

(13)  Good  y.  WiUcBi,  Tidd,  1070; 
Anon.,  Loffi,d2] ,  451 ;  Bex  y.  Wketler^ 
3  Burr.  1256;  Ktnyon  t.  Gratfton, 
2  Smith,  61. 
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accompanied  with  violence,  Biscb  as  fonnUe  re^eauM  and  die 
like  (/)  (14),  or  when  they  import  adiaobedience  to  ibekingf* 
great  prerogative  write,  of  prohibition,  habeas  corpus  (jt),  and 
die  rest.  Some  of  these  contempts  may  arise  in  the  fii^e  M 
the  court ;  as  by  rude  and  contumelious  behaviour ;  by  ob- 
stinacy, perversencssy  or  prevarication;  by  breach  of  tJbc 
peace,  or  any  wilful  disturbance  whatever :  others  in  the  ab* 
sence  of  the  party ;  as  by  disobeying  or  treating  widi  diare^ 
spect  the  king's  writ,  or  the  rules  or  process  of  the  court  (Ifi);^ 
by  perverting  such  writ  or  process  to  the  purposes  of  private 
malice,  extortion,  or  injustice ;  by  speaking  or  writiQg  con* 
temptuously  of  the  court,  or  judges,  acting  in  their  judicial 
capacity ;  by  printing  false  accounts  (or  even  true  ones  without 
proper  permission)  of  causes  then  depending  in  judgment  (1^ 


(/)  Styl.  227  ;  2  Hawk,  P.  C.  152. 
Cro.  Jac.  419;  Salk.  586. 


(g)  4  Burr.    632;   Lords*    Jom. 
7  Feb.  8  June,  1757. 


(14)  Peers  are  not  liable  to  be  at- 
tMJied  for  the  non-payment  of  money 
pursuant  to  an  order  of  nisi  prius, 
which  has  been  made  a  rule  of  court; 
Walker  y.  Earl  Grott-erwr,  7  T.  R.  171; 
1  Tidd,  199.  Nor  are  members  of  the 
House  of  CommoDS ;  Catmurv.  Knatek^ 
fttU/,  7  T.  R.  448;  1  Tidd,  200.  But 
this  privilege  will  not  exempt  from 
Attachments  for  not  obeying  tiie  pro- 
oess  of  the  courts;  RexY.  Earl  Fer^ 
r»r(,  1  Burr.  631 ;  1  Tidd,  199. 

(15)  A  defendant  being  served  with 
a  copy  of  a  capias,  tore  it  in  pieces  and 
threw  it  at  tiie  officer:  held,  not  to 
•mount  to  a  contempt  of  court  for 
which  an  attachmmt  might  be  gpranted ; 
Myeri  v.  Wills,  4  Moore,  147.  So, 
where  a  person,  on  being  served  with 
process,  collared  and  shook  the  officer 
serving  it,  and  ordered  him  to  quit  his 
presence;  held,  that  this  did  not 
amount  to  a  contempt  of  court  and  ob- 
struetion  of  its  process,  for  which  an 
attachment  might  be  granted;  Adams 
▼.  Hughes,  1  B.  &  B.  24;  But  in 
Adamson  v.  Gilmm,  H.  T.  27  GeOi  III. 
K.  B.  Tidd,  171,  an  atiM^mient  was 
P«Mdfor  i^giBittheMBBdutt^wift 
And  daughter,  for  treating.llm 


of  the  court  with  contempt,  by  throiir.! 
ing  it  into  the  street ;  and  the  crait 
said,  that  on  a  return  by  the  aheriii^ 
the  rule  for  an  attachment  was  abso- 
lute in  the  first  instance ;  but  on  affi* 
davits,  the  party  must  hate  an  oppor- 
tunity of  answering. 

<16)  A  court  of  general  gaol  ddi- 
very  has  jurisdiction  to  make  an  order 
to  prohibit  the  publication  of  proceed- 
ings there,  pendfaig  a  trial  lAjAf  to 
contmue  for  several  wottawinu  ^Kf% 
and  to  punish  disobedieaoe  to  siMb 
order  by  fine  and  imprisooment ;  Rex 
V.  Clement,  4  B.  &  A.  218.  And  if 
die  offimding  p«rty,  being  swnmoaed 
to  attend  the  court  to  ansiwcr  for  tl» 
contempt,  by  an  order  issued  for  that 
purpose,  should  not  q)pear,  the  court 
has  jurisdiction  to  impose  a  foie  dn 
him  in  his  absence.  In  re  Clement, 
1 1  Price,  68.  And  service  ef  such  an 
order,  by  leaving  it  with  the  servant  of 
the  party,  who  was  the  printer,  puU 
lisher,  and  sole  proprietor,  of  a  news- 
paper, at  the  newffpaper-oflee,  is  good; 
Id.  And  that  comt  having  jmMieCloB 
to  make  soeh  orders,  die  oovrt  of  Xfr 
dieqaer  refkoed  to  gnuil  a  rils  tfi»' 
for  tiie  ^sdmgt  af  tkyutftrnm 


souuhKT  cowviemoHifct  aSMT 


«id  by'  any  thing  in  short  that  demonstrates  a  gross  want  of 
diat  Fegard  and  respect,  which  when  once  courts  of  justice 
are  deprived  of,  their  authority  (so  necessary  for  the  good 
Qiderof  the  kingdom)  is  entirely  lost  among  the  people... 

The  process  of  attachment,  for  these  and  the  like  con-     [*286] 
tempts,  must  necessarily  be  as  ancient  as  the  laws  themselves.  J^^^JStifa 
For  l»ws,  without  a  competent  authority  to  secure  their  ad-^^J25l^*JJ^ 
ministration  from  disobedience  and  contempt,  would  be  vaiir  ■•  l^^  coniirm. 

^  ed  by  magrna 

and'nugatory.  A  power  therefore  in  the  supreme  courts  of  ci^^a' 
justice  to  suppress  such  contempts,  by  an  immediate  attach*^ 
ment  of  the  offender,  results  from  the  first  principles  of  judin 
eial  establishments,  and  must  be  an  inseparable  attendant 
upon  every  superior  tribimal.  Accordingly  we  find  it  actually 
exercised,  as  early  as  the  annals  of  our  law  extend.  And,: 
though  a  very  learned  author  (h)  seems  inclinable  to  derive' 
this  process  from  the  statute  of  Westm.  3, 13  £dw.  I.  c.  39,: 
(which  ordains,  that  in  case  the  process  of  the  king's  courts- 
be  resisted  by  the  power  of  any  great  man,  the  sheriff  shall 
chastise  the  resisters  by  imprisonment,  "  a  qua  non  deliberen^ 
tur  sine  speciaU  pracepto  domini  regis  (17)  :"*  and  if  the 
sheriff  himself  be  resisted,  he  shall  certify  to  the  courts  the 
names  of  the  principal  ofienders,  their  aiders,  consenters, 
commanders,  and  favourers,  and  by  a  special  writ  judicial 
they  shall  be  attacked  by  their  bodies  to  appear  before  the 
court,  and  if  they  be  convicted  thereof  they  shall  be  punished 
at  the  king*s  pleasure,  without  any  interfering  by  any  other 
person  whatsoever,)  yet  he  afterwards  more  justly  concludes, 
that  it  is  a  part  of  the  law  of  the  land;  and,  as  such,  is  con-* 
Jlrmedhy  the  statute  oi magna  carta. 

If  the  contempt  be  committed  in  the  fiuse  of  the  court,  the 
offender  may  be  instantly  apprehended  and  imprisoned,  at 
the  discretion  of  the  judges  (i),  without  any  further  proof  or 
examination.  But  in  matters  that  arise  at  a  distance,  and  of 
which  the  court  cannot  have  so  perfect  a  knowledge,  unless 

(ib)  Otlb.  Hist.  C.  P.  di.  a.  (i)  StraBdC  P.  C  78^  h. 


a  toHti  OB  CD  applicatioii  made  to  them  faUgr-le,  mA  kid  ban,  moct  properlf 

fMrtiMt  paiMMie,  alter  it  Iwd  been  M^  impoeed;  Id.;  MeS  Y.&  J.  91. 
tmted  ale  tiie  Eicheqner,  tm  the         (17)  Vwom  wliidi  thef  riiall  aot 

poa«d  ef<th>  illegality  cf  ihe  proeeed  be  dJedaeged  iiUheaHh»q>ecitl  ogder> 

)atL  boUfaor.  ^hal  tbe  faw-BPght  1»>  olihe  ^^"^ 

fp2. 
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mmuARX  coKticito^B; 


by  the  confession  of  the  party  or  the  testimony  of  others,  if 
the  judges  upon  affidavit  see  sufficient  ground  to  suspect  thAt 
a  contempt  has  been  committed,  they  either  make  a  rule  on 
the  suspected  party  to  shew  cause  why  an  attachment  should 
not  issue  against  hhn  (j) ;  or,  in  very  flagrant  instances  of 
contempt,  the  attachment  issues  in  the  first  instance  {k);  tA 
[*S87]  it  also  ^does,  if  no  sufficient  cause  be  shewn  to  dischai^, 
and  thereupon  the  c.ourt  confirms  and  makes  absolute  cM 
original  rule  (18).  This  process  of  attachment  is  merely  inf- 
tended  to  brin^  the  party  into  court:  and,  when  there,  hfe 
must  either  stand  committed,  or  put  in  bail,  in  order  to 
answer  upon  oath  to  such  interrogatories  as  shall  be  admi- 
nistered to  him,  for  the  better  information  of  the  court  with 
respect  to  the  circumstances  of  the  contempt.  These  inter^ 
rogatories  are  in  the  nature  of  a  charge  or  accusation,  and 
must  by  the  course  of  the  court  be  exhibited  within  the  filrst 
four  days  (/) :  and,  if  any  of  the  interrogatories  is  improper, 
the  defendant  may  refuse  to  answer  it,  and  move  the  court  to 
have  it  struck  out  (m).  If  the  party  can  clear  himself  npoa 
oath,  he  is  discharged ;  but,  if  perjured,  may  be  prosecuted 
for  the  perjury  (n).  If  he  confesses  the  contempt,  the  cduit 
will  proceed  to  correct  him  by  fine,  or  imprisonment,  or  both, 
and  sometimes  by  a  corporal  or  infamous  punishment  (d). 
If  the  contempt  be  of  such  a  nature,  that,  when  the  fact  ifc 
once  acknowledged,  the  court  can  receive  no  farther  informa- 
tion by  interrogatories  than  it  is  already  possessed  of,  (ai  in 
the  case  of  a  reicous,  (p),  the  defendant  may  be  admitted  to 
make  such  simple  acknowledgment,  and  receive  his  jud^ 
ment,  without  answering  to  any  interrogatories :  but  if  he 
wilfully  and   obstinately  refuses   to  answer,  or  answers  in 


O)  Styl.  277. 

(fc)  8alk.  84;  Stnu  185,564. 

(/)  6  Mod.  78. 

(m)  Stra.  444. 


(n)  6  Mod.  75. 

(o)  Cro.  Car.  146. 

(p)  The  King  v.  EUdns,  M.  8  Geo. 

iiL  a  R. 


(18)  Where  contemptuous  words  are 
fp(Acen  of  the  court,  the  attachment 
issues  in  the  first  instance ;  6  Mod.  43; 
1  Salk.  84;  1  Stra.  185;  Say.  R,  47, 
R.  T.  17  Geo.  III.  K.  B.  For  it 
would  be  to  no  purpose  to  grant  a  rule 
to  shew  cause,  wliieh  would  probably 
expose  the  court  to  further  faisuh ;  1 
Salk.  84.  ft  has  been  doubcdl,  how- 
orer,  whether  when  such  words  are 


sworn  to  by  one  person  only,  the  nde 
should  be  absolute,  or  only  to  shew 
cause;  2  Stra.  106a  The  rule  in 
chancery  requiring  two  affidavits,  to 
deprrre  the  party  of  the  benefit  of 
shewing  cause;  and  in  the  KJaffg 
Bench  the  rule  is  only  to  shew  came, 
where  the  words  are  spoken  of  its 
profits.  Say,  R.  114;  Tidd,  171, 
where  see  Anther  on  tUs  subject. 
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an  evasive  manner,  he  is  then  clearly  guilty  of  a  high  and 
repeated  contempt,  to  be  punished  at  the  discretion  of  the 
court  (19). 

It  cannot  have  escaped  the  attention  of  the  reader,  that  this  S^tiSi/te"' 
method,  of  making  the  defendant  Answer  upon  oatli  to  a  cri-  ^^f%^^ 
minal  charge,  is  not  agreeable  to  the  genius  of  the  common  SS?*SSrb?^. 
law  in  any  other  instance  {q) ;  and  seems   indeed  to  have  ^SiSbMiSfiSr* 
been  derived  to  the  courts  of  King's  Bench  and  Common  '^^  >^**- 
Fleas  through  the  medium  of  the  courts  of  equity.    For  th^ 
:whole  process  of  tlie  courts  of  equity,  in  the  several  stagey 
of  a  cause,  and  finally  to  enforce  their  decrees,  was,  till  *th^      [*288j 
introduction  of  sequestrations,  in  the  nature  of  a  process  of 
coptepfipt;  acting  only  in  personam  and  not  in  rem.    And 
there,  after  the  party  in  contempt  has  answered  the  interrpr 
gatories,  such  his  answer  may  be  contradicted  and  disproved 
by  affidavits  of  the  adverse  party  :  whereas,  in  the  courts  of 
IwF,  the  admission  of  the  party  to  purge  himself  by  oath  is 
mor^  favourable  to  his  liberty,  though  perhaps  not  less  dan- 
gerous to  his  conscience ;  for,  if  he  clears  himself  by  his 
answers,  the  complaint  is  totally  dismissed*    And,  with  re- 
gard to  this  singular  mode  of  trial,  thus  admitted  in  this  one 
particular  instance,   I  shall  only  for  the  present  observe, 
that  as  the  process  by  attachment  in  general  appears  to  be 
extremely  ancient  (r),  and  has  in  more  modern  times  been 
recognised,  approved,  and  confirmed,  by  several  express  acts 
of  parliament  («),  so  the  method  of  examining  the  deUnquent 
himself  upon  oatli,  with  regard  to  the  contempt  alleged,  is  at 
least  of  as  high  antiquity  (^),  and  by  long  and  immemorial 
u^age  is  now  become  the  law  of  the  land. 

(7)  See  vol.  III.  page  100,  101.  Car.  II.  st.  2,  §  4;  9  &  10  W.  III. 

(r)  Yearb.  20    Hen.    VI.    37 ;   22  c.  15;  12  Ann.  st.  2,  c  15,  §  5. 
Edw.  I V.  c  29.  (0  M.  5  Edw.  IV.  rot.  75,  cited  in 

(5)  Stat.  43  Eliz.  c.  6,  §  3;    13  Rast.  Ent.  268,  pi.  5. 


(19)  In  general,  a  defendant  under 
afttacbmcnt  muu  answer  interrogato- 
ries; he  cannot  come  in  and  confess 
the  contempt  before  he  does  so ;  Htx 
T.  Edumnlt,  4  Burr.  2105;  1  W.  Bla. 
637.  Where  a  defendant  is  brought 
up  on  attachment,  it  is  the  practice  of 
the  court  to  put  interrogatories  to  bin, 
although  he  do  not  deny  the  charge 
in  the  afBdarits,  unless  the  prosecutor 
waives  hit  right  oC  patting  themt  Rix 


y.  Honhy,  5  T.  R.  362.  A  defendant 
may  be  admitted  to  bail,  and  sworn  to 
answer  intarrogataries  upon  an  attach- 
ment for  contempt,  although  a  delec- 
tive  notice  of  bail  have  been  serfcd  on 
the  prosecutor.     In  r<  ,  4  D.  .& 

R.  dOa  The  keeper  of  a  gtol  h|tf 
been  fwom  to  anwer  interrogatories, 
touching  a  contempt  committ^  ior 
defa^oChiU;  An^n*  Lofi^dOO.. 
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CHAPTER  XXI. 
OF    ARRESTS. 


1.  Arrest;  to 
which  all  per- 
sons AFC  lUble. 
and  which  may 
be  made. 


Regular  pro-  Wfi  are  HOW  to  consider  the  regular  and  ordinary  method  of 
coart8?fcrimi.  proceeding  in  the  courts  of  criminal  jurisdiction ;  which 
are,^  ^°   may  be  distributed  under  twelve  general  heads^  following 

each  other  in  a  progressive  order:  viz.  1.  Arrest;  2.  Comr 
initment  and  bail ;  S.  Prosecution  ;  4.  Process ;  5.  Arraign- 
ment, and  its  incidents ;  6.  Plea,  and  issue ;  7.  Trials  and 
conviction ;  8.  Clergy ;  9.  Judgment,  and  its  consequences ; 
10.  Reversal  of  Judgment;  11.  Reprieve,  or  pardon; 
1^.  Execution;  all  which  will  be  discussed  in  the  subse- 
quent part  of  this  book. 

First,  then,  of  an  arrest :  which  is  the  apprehending  or 
restraining  of  one's  person,  in  order  to  be  forthcoming  to 
answer  an  alleged  or  suspected  crime.  To  this  arrest  all 
persons  whatsoever  are,  without  distinction,  equally  liable  in 
al^  criminal  cases:  but  no  man  is  to  be  arrested,  unless 
charged  with  such  a  crime  as  will  at  least  justify  holding  him 
to  bail,  when  taken.  And,  in  general,  an  an^est  may  be 
made  four  ways :  1.  By  warrant;  2.  By  an  officer  without 
warrant ;  3.  By  a  private  person  also  without  warrant ;  4.  By 
an  hue  and  cry. 

1.  A  warrant  may  be  granted  in  extraordinary  cases  by  the 
I.  By  a  warrant,  privy  council,  or  seci'ctaries  of  state  (a);  but  ordinarily  by 
justices  of  the  peace.  This  they  may  do  in  any  cases  where 
they  have  a  jurisdiction  over  the  offence ;  in  order  to  compel 
'  the  person  accused  to  appear  before  them  (6) ;  for  it  would 
be  absurd  to  give  them  power  to  examine  an  offender,  unless 
they  had  also  a  power  to  compel  him  to  attend,  and  submit 
to  such  examination.  And  this  extends  undoubtedly  to  all 
treasons,  felonies,  and  breaches  of  the  peace ;  and  also  to  all 
such  oflences  as  they  have  power  to  punish  by  statute.  Sir 
Edward  Coke  indeed  (c)  hath  laid  it  down  that  a  justice  of 
the  peace  cannot  issue  a  warnant  to  apprehend  a  felon  upon 
bare  suspicion :  no,  not  even  till  an  indictment  be  actually 


[♦290] 


(a)  1  Lord  BiTiii.  65u        (6)  2  Hawk.  P.  C.  84. 


(c)  4  Intt.  176. 


found ;  and  the  contrary  practice  is  by  others  (d)  held  to  be 
grounded  rather  upon  connivance^  than  the  express  rule  of 
law ;  though  now  by  long  custom  established.  A  doctrine, 
which  would,  in  most  cases,  give  a  loose  to  felons  to  escape 
without  punishment ;  and  therefore  Sir  Matthew  Hale  hath 
combated  it  with  invincible  authority,  and  strength  of  reason : 
maintaining,  1.  That  a  justice  of  peace  hath  power  to  issue 
a  warrant  to  apprehend  a  person  accused  of  felony,  though 
not  yet  indicted  (e) ;  and,  2.  That  he  may  also  issue  a  war- 
rent  to  apprehend  a  person  suspected  of  felony,  though  the 
original  suspicion  be  not  in  himself,  but  in  the  party  that 
prays  his  warrant ;  because  he  is  a  competent  judge  of  the 
probabiUty  offered  to  him  of  such  suspicion.  But  in  both 
cases  it  is  fitting  to  examine  upon  oath  the  party  requiring 
a  warrant,  as  well  to  ascertain  that  there  is  a  felony  or  other 
crime  actually  committed,  without  which  no  warrant  should 
be  granted ;  as  also  to  prove  the  cause  and  probabiUty  of 
suspecting  the  party  against  whom  the  warrant  is  prayed  (/)  (1). 
This  warrant  ought  to  be  under  the  hand  and  seal  of  the 
justice,  should  set  forth  the  time  and  place  of  making,  and 
the  cause  for  which  it  is  made,  and  should  be  directed  to  the 
•constable,  or  other  peace  officer,  (or,  it  may  be,  to  any  pri-  [♦291] 
vate  person  by  name)  (y),  requiring  him  to  bring  the  party 
either  generally  before  any  justice  of  the  peace  for  the 
county,  or  only  before  the  justice  who  granted  it  (2);  the 
warrant  in  the  latter  case  being  called  a  special  warrant  (A). 
A  general  warrant  to  apprehend  all  persons  suspected,  with- 
out naming  or  particularly  describing  any  person  in  special, 
is  illegal  and  void  for  its  uncertainty  (i) ;  for  it  is  the  duty  of 
the  magistrate,  and  ought  not  to  be  left  to  the  officer,  to 
judge  of  the  ground  of  suspicion.  And  a  warrant  to  appre- 
hend all  persons,  guilty  of  a  crime  therein  specified,  is  no 

(rf)  2  Hawk.  p.  C.  84.  (*)  2  Hawk.  P.  C.  86. 

(e)  2  Hal.  P.  C.  108.  (i)  1  HaL  P.  C.  580;  2  Hawk.P,  C. 

(/)  Ibid.  110.  SSL;  1  W.  Bl.  555. 

(g)  Salk.  176. 


(1)  A  positive  oath  that  a  felony  ig  97.    And  we  the  CMCS  uiK>n  this  fob* 

actually  committed  is  not  necessary  to  jeet  th«re  cited. 

justify  a  magistrate  in  granting  his  war-  (2)  S«e  tboobMEfaftiMV  mtd«u|nB 

rant  to  search  the  premises  and  a^pre-  this  sulygct,  ante,  28^  notes  (2),  (3), 

hend  the  person  of  a  party  suspected  of  and  (4),  which  seem  equally  applicable 
a  felony:  EUeey.  Smith,  1  D.  &  R. 


k-  >..'• 
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l^gal  warrant :  for  tbe  point  upon  ri^hji^h  it^.  a»itbOrity>lr]eMi, 
J8  a  fact  to  be  decided  on-  a  subsequent  trial;  ammelyF^"^ 
ilier  the  person  apprehended  thereupon-  be  really  guilty/ f0lr 
opt     It  iS|  therefore,  infict,  i»o  warrant  at  all;  for  it!wiU 
not  justify  the  officer  who  acts  under  it  {k) :  whereas;  a  wav- 
rant  properly  penned^  even  though  the  magistrate  who  ioaies 
it  should  exceed  his  jurisdiction,  will,  by  statute  24  Geo;  IL 
€•  44,  at  all  events  indemnify  tbe  officer,  who  executer  the 
same  ministerially  (3).    And,  when  a  warrant  is  receired  by 
the  officer,  he  is  bound  to  execute  it,  so  far  as  the  jurisdic- 
tion of  the  magistrate  and  himself  extends.    A  warrant  from 
tbe  chief,  or  other,  justice  of  the  court  of  King's  Bench,  les- 
tends  all  over  the  kingdom;  and  is  teste'd,  q^datedt Eng- 
land; not  Oxfordshire,  Berks,  or    other  particular  oouDly. 
But  the  warrant  of  a  justice  of  the  peace  in  one  county,  as 
Yorkshire,  must  be  backed,  that  is,  signed  by  the  jusUc^e;  of 
the  *peace  in  another,  as  Middlesex,  before  it  can  be  /exe- 
cuted there.     Formerly,  regularly  speaking,  there  ought  to 
liave  been  a  fresh  warrant  in  every  fresh  county;  but  the 
practice  of  backing  warrants  had  long  prevailed  without  law, 
and  was  at  last  authorized  by  statutes  S3  Geo.  II.  c.  26,  and 


;  ik)  A  practice  had  obtained  in  the 
secretaries'  oiBce  erer  since  the  restora- 
tion* grounded  on  some  clauses  in  the 
Acts  for  regulating  the  press,  of  is- 
suing gfntral  warrants  to  take  up(  with- 
,out  naming  any  person  in  particular) 
the  authors,  printers,  and  publishers,  of 
such  obscene  or  seditious  libels,  as  were 
particularly  specified  in  the  warrant. 
When  those  Acts  expired  in  16d4,  the 
same  practice  was  inadvertently  conti- 
nued, in  every  reign,  and  under  every 
administration,    except  the   four  last 


y«ars  of  Queen  Amie,  down  to  theyear 
1763;  when  such  ft  warrant  being  is- 
sued  to  apprehend  the  authors,  printers, 
and  pnbiSihers,  of  a  eertaiii  seditxnis 
libel,  its  validity  was  disputed ;  and  the 
warrant  was  a^udged  by  the  whale 
court  of  King's  Beach  to  be  void»  In 
the  case  of  Mongy  v.  Leath^  Ttwl 
6  Geo.  III.  B.  R.*  After  which,  the 
issuing  of  such  general  warrants  was 
declared  illegal  by  a  vote  of  the  Heme 
of  Commons,  (Com.  Joum.  22  Apr. 
1766.) 


.  (3)  But  the  oflKcer  wiU  not  in  ge- 
neral be  protected  where  he  acts  with- 
out a  warrant ;  PostlethwaiU  v.  Gibton, 
S  Esp,  226.  Nor,  unless  he  acts 
strictly  in  obedience  to  the  warrant; 
Monty  V.  Leach  f  3  Burr.  1768;  Pre$r 
indge  t.  Woodman,  2  D.  &  R.  43; 


1  B.  &  C.  13;  Croiier  v.  Cundy,  9  D. 
&  R.  224;  6B.  ic  C.  23S$;  BoUy. 
Oakley,  2  M.  £c  S.  259;  Milton  v. 
Green,  5  East,  233;  1  Smith,  402; 
Cook  V.  Leonard,  6  B.  &  C.  351 ;  9  D. 
&  R.  339. 


•  1  W,  BU,^563;  3  Burr.  1742. 


MGeo.  IL  t.  53.  And  rioir^  by  statute  1?J  Geo.  III.  c.  $1, 
any' wanratit  for  apprehending  an  English  ofiendef ,  who  itiav 
have  escaped  into  Scotland,  and  Ttce  f^ersd,  may  be  indoiiea 
iand  executed  by  the  local  magiBbrates,  and  the  offender  con- 
veyed back  to  that  part  of  the  united  kingdoms  in  which  such 
•oifence  was  committed  (4). 

2.  Arrests  by  officers,  without  warrant,  may  be  executed,  2.  Byofficcn 
K  By  a  justice  of  the  peace;  who  may  himself  apprehend,  JJlSj^JISices, 
or  cause  to  be  apprehended,  by  word  only,  any  person  com-  S^^^SSiw, 
mitting  a  felony  or  breach  of  the  peace  in  his  presence  (Q.  "<i^t«*^«n- 
S.  The  sheriff,  and  3.  The  coroner  (6)  may  apprehend  any 
felon  within  the  county  without  warrant.     4.  The  constable, 
of  whose  office  we  formerly  spoke  (m),  hath  great  original 
and  inherent  authority  with  regard  to  arrests  (6).     He  may, 
without  warrant,  arrest  any  one  for  a  breach  of  the  peace, 
tommitted  in  his  view,  and  carry  him  before  a  justice  of  the 
peace  (7).    And,  in  case  of  felony  actually  committed,  oi*  a 
dangierous  wounding  whereby  felony  is  like  to  ensue,  he  may 
upon  probable  suspicion  arrest  the  felon  (8) ;  and  for  that  pur- 


(0  i  Hal.  p.  C.  86. 


(m)  Sec  vol.  I.  page  355. 


^4)  A  siaular  provision  b  made  with 
zespeei  to  Ireland,  by  statute  44  Geo.  II  I. 
0*93. 

(5)  Coffonera  are  convervalonof  the 
king*s  peace,  and  become  magistrates 
by  virtue  of  their  elec^n  and  appoint- 
ment. This  privilege,  independently 
of  their  mere  official  duties,  they  are 
entitled  at  this  day  to  exercise ;  and  are 
empowered  to  cause  felons  to  be  ap- 
prehended, as  wril  those  that  have  been 
found  guilty  after  inc^uisition,  as  those 
susqpectcd  of  guilt,  or  present  at  the 
death,  and  not  guilty ;  as  also  burglars 
and  robbers,  in  respect  of  whom  no  in- 
quisition can  be  taken ;  Fits.  Just.  163; 
Mir.  C.  1,  §  18 ;  Brit.  6;  Lamb.  Just. 
378;  1  Salk.  347 ;  Jervis  on  the  Office 
and  Duty  of  Coroners,  21 . 

(6)  For  a  particular  account  of  the 
power  and  authority  of  constables,  see 
Kitson's  Constable,  c.  4,  p.  36  et  seq. 

(7)  But  he  is  not  justified  in  taking 
a  person  into  custody  for  a  mere  as- 
sault, unless  he  is  present  at  the  time ; 
Coupey  V.  Henley,  2  Esp.  540. 


Using  loud  words  in  the  street,  though 
disorderly,  is  not  an  offimce  for  which 
B  party  ^ould  be  taken  into  custody ; 
Hartiy  v.  Murphy,  1  Esp.  294. 

If  a  party  be  turning  towards  a  wall 
in  a  street  on  a  particular  occasion,  a 
constable  is  not  justified  in  coUarng 
him  to  prevent  his  so  doing ;  Booth  Y, 
HanUy,  2  C.  &  P.  28a 
>  If  a  constable  is  preventing  a  breech 
of  the  peace,  and  any  person  stands  in 
his  way  to  hinder  him  from  so  doing, 
the  constable  is  Justified  in  taking  siidi 
person  into  custody,  but  not  in  giving 
him  a  blow;  Levi  v.  Edtoardt,  IC. 
&  P.  40. 

(8)  An  officer  may  justify  an  arrest 
on  a  reasonable  charge  of  felony,  with- 
out a  warrant,  although  it  afterwards 
appear  that  no  felony  had  been  com- 
mitted; but  a  priv^tte  inttividual  can- 
not ;  Samuel  v.  Payne^  1  Doug.  359 ; 
Beeliwith  v.  Philhy,  6  B.  &  C.  685; 
9  D.  ^  R.  487.  A  private  person  can- 
not apprehend  imother  upon  a  suspi« 
cion  of  felony,  for  the  purpose  of  taking 


pose  is  authorusedy  as  upon  a  justice's  warrant,  to  bredc  open 
doors,  and  efon  to  kill  the  felon  if  he  cannot  otherwise  be 
tidcen ;  and,  jf  he  or  his  assistants  be  killed  in  attempting 
such  arrests,  it  is  murder  in  all  concerned  (it)  (9).  5.  Wateb- 
nen,  either  those  appointed  bj  the  statute  of  Winchester, 
13  Edw.  I.  c.  4,  to  keep  watch  and  ward  in  all  towns  fron 
sunsetting  to  sunrising,  or  such  as  are  mere  assistants  to 
the  constable,  may  virtuie  officii  arrest  all  offenders,  and 
particularly  nightwalkers,  and  commit  them  to  custody  till 
the  morning  (o)  (10). 

3.  Any  private  person,  and  a  fortiori  a  peace-officer,  that 
is  present  when  any  felony  is  committed,  is  bound  by  the^law 
*to  arrest  the  felon ;  on  pain  of  fine  and  imprisonment  if  be 
J-Sf^j?*^  *  escapes  through  the  negligence  of  the  standers  by  (p).  And 
they  may  justify  breaking  open  doors  upon  following  audi 
felon  :  and  if  they  kili  htm^  provided  he  cannot  be  otherwise 
taken,  it  is  justifiable:  though  if  t/^  are  killed  in  enctear 
vouring  to  make  such  arrest,  it  is  murder  (;)  (11).  Upon 
probable  suspicion  also  a  private  person  may  arrest  the  felony 
or  other  person  so  suspected  (r)  (12).  But  he  cannot  justify 
breaking  open  doors  to  do  it ;  and  if  either  party  kill  the 


3.  By  a  private 
person  without 
warrant,  upon 
view,  or  upon 
prc^bable  ftus- 

gicton  of  fe- 
rny committeil ; 


(n)  2  Hal.  P.  C.  88,  96. 

(o)  Ibid.  98. 

(p)  2  Hawk.  P.  C.  74. 


(q)  2  Hal.  P.  C.  77. 

(r)  Stat.  30  Geo.  11.  c.  24. 


him  to  the  place  where  a  theft  was  oom- 
mitted,  in  order  to  ascertain  whether 
he  was  the  thief;  Hally,  Booth,3iiev, 
&  Man.  316.  But  where  a  felony 
has  actually  been  oonunttted,  a  con- 
stable, or  even  a  private  person,  acting 
bmAfide  and  in  pursuit  of  the  offender, 
«pon  such  information  as  amounts  to  a 
reasonable  and  probable  ground  of  sus- 
picion, may  jutify  an  arrest ;  Ltduith 
V.  Catchpolr,  Cald.  291 ;  and  see  Adams 
V.  Moorty  2  Selw.  N.  P.  910;  poit,  293, 
294,  in  notis, 

(9)  Vide  ante   180,    184^  200,   in 
fwtii, 

'  (10)  WatchroeB  and  beadles  hare 
authority  at  coasmon  law  to  arrest  and 
detain  in  prison  for  examination,  per- 
eons  walking  in  the  streets  at  night, 
•whom  there  is  rtaianable  gionad  to 
fospeetoCMNijtt  although  thtfu  is  ao 


proof  of  a  felony  having  been  com- 
mitted ;  Lawrence  v.  Hedger^  8  TWot 
14;  and  watchmen  may  imprison  ai^ 
person  who  encourages  priaoiievs  ia 
their  custody  to  resist  or  escape ;  White 
V.  Edutards^  Peake,  89.  But  wfaer»« 
watchman,  authoriied  under  a  local  Act 
to  apprehend  all  vagrants,  appreheaded 
not  the  person,  but  the  animal  con- 
ducted by  him,  after  it  had  ceased  to  be 
a  nuisance  in  the  street,  it  was  held 
that  he  was  not  protected  from  an  ac- 
tion; Cook  V.  Leonard,  6  B.  &  C  366; 
9  D.  &  R.  339. 

(11)  Vide  ante,  292,  note  (9). 

(12)  A  person  observed  in  the  ni^t 
attempting  to  commit  a  £elony,  majr  be 
lawfully  detained  by  any  one,  without 
warrant,  till  he  can  be  carried  beliDieii 
magistrate;  iUc  v.  HiMe,  l.R.  h  lf» 
C.  C.  9Sk    Whtre  a  UHomj  hm  9t> 


ARUSfiTS. 


Other  in  the  attempt,  it  is  manslaughter,  and  no  more  (s),  it 
is  no  more,  because  there  is  no  malicious  design  to  kill :  but 
it  amounts  to  so  much,  because  it  would  be  of  most  perni- 
cious consequence,  if,  under  pretence  of  suspecting  felony, 
any  prirate  person  might  break  open  a  house,  or  kill  another; 
and  also  because  such  arrest  upon  suspicion  is  barely  per- 
mUtedhy  the  law,  and  not  enjoined^  as  in  the  case  of  those 
.who  are  present  when  a  felony  is  committed. 

4.  There  is  yet  another  species  of  arrest,  wherein  both  *-  Br  hue  and 
•officers  and  private  men  are  concerned,  and  that  is  upon  an 
hue  and  crt/  raised  upon  a  felony  committed.  An  hue,  from 
A«er,  to  shout,  and  cry,  Autesium  et  clamor,  is  the  old  com- 
mon law  process  of  pursuing,  with  horn  and  with  voice,  all 
•felons,  and  such  as  have  dangerously  wounded  another  {t). 
It  is  also  mentioned  by  statute  Westm.  1,  3  Edw.  I.  c.  9, 
and  4  £dw.  I.  de  officio  coronatoru.  But  the  principal 
statute,  relative  to  this  matter,  is  that  of  Winchester,  IS 
Edw.  I.  c.  1  and  4,  which  directs,  that  from  thenceforth  every 
icounty  shall  be  so  well  kept,  that  immediately  upon  rob- 
<beries  and  felonies  committed,  fresh  suit  shall  be  made  from 
town  to  town,  and  from  county  to  county ;  and  that  hue  and 
cry  shall  be  raised  upon  the  felons,  and  they  that  keep  the 
Jtown  shall  follow  with  hue  and  cry,  with  all  the  town  and  the 
towns  near ;  and  so  hue  and  cry  shall  be  made  from  town  to 
town,  until  they  be  taken  and  delivered  to  the  sheriff.  And, 
that  such  hue  and  cry  may  more  effectually  be  made,  the 
^hundred  is  bound  by  the  same  statute,  c.  3,  to  answer  for  r*^4] 
all  robberies  therein  committed,  unless  they  take  the  felon, 
which  is  the  foundation  of  an  action  against  the  hundred  (u), 
in  case  of  any  loss  by  robbery.  By  statute  27  EUz.  c.  13, 
no  hue  and  cry  is  sufficient,  unless  made  with  both  horse- 
men and  footmen.  And  by  statute  8  Geo.  II.  c.  16,  the  con- 
stable or  like  officer,  refusing  or  neglecting  to  make  hue  and 

(0  2  Hal.  p.  C.  82,  83.  Mirr.  c.  2,  §  6. 

(t)  Bracton,  L  3,  tr.  2,  c.  1,  §  1 ;         (u)  See  vol.  III.  page  161. 


tually  been  committed,  a  private  per- 
son, acting  bondjide,  and  in  pursuit  of 
the  offender,  upon  such  information  as 
amounts  to  a  reasonable  and  probable 
ground  of  suspicion,  may  justify  an  ar- 
rest; LedwitkY.  Catchpole,  Cald.291. 
But  he  acts  at  his  peril,  and  is  liable  to 
an  action,  unless  he  can  establish  in 


proof  that  the  party  has  actually  been 
guilty  of  felony;  Adams  v.  Moortf 
2  Selw.  N.  P.  9ia  And  if  A.  bar- 
ing been  robbed,  suspect  B.  to  beguiltj, 
and  take  him  and  give  him  in  cbnge 
to  a  constable,  B.,  if  imiooeitt»majffap. 
port  an  action  against  A. ;  Sumdmtti 


m 


cry,  ibrfeits  5^:  and  the  whole  "vrill  or  dittriisi  is  Mill  in 
strictness  liable  to  be  amerced^  according  to*  tbe>lawii«f 
Alfred,  if  any  felony  be  conmiilled  therein  and  the  ^feiott 
e&eap^s  (13).  An  institution/  which  hath  long  poevmledi  in 
tataiy  of  the  eastern  (countries/and  hath  iii<  part  been. intifi»4 
^hiced  even  into  the  Mogul  empire,  about  the  banning 'Of 
the  last  oentury;  which  is  said  to  have  ^ectuatiy  d^1ivei!«ii 
diat  vast  territory  from  the  plague  of  robbers,  by  making  riii 
somte  places  the  villages,  in  others  the  officers  of  justioef  to? 
sponsible  for  all  the  robberies  committed  within  their  reqks^ 
tite  districts  (fr).  Hue  and  cry  (a?)  may  be  raised  either  he^ 
precept  of  a  justice  of  the  peace,  or  by  a  peace-officer,,  m^ify 
any  private  man  that  knows  of  a  felony.  The  party  raising 
it  must  acquaint  the  constable  of  the  viil  with  all  the  cifeunf^ 
stances  which  he  knows  of  the  felony,  and  the  person  of  tUe 
felon:  and  thereupon  the  constable  is  to  seardi  hifi  em 
town,  and  raise  all  the  neighbouring  vills,  and  make  pursuit 
with  horse  and  foot ;  and  in  the  prosecution  of  such  hue  amd 
cry  the  constable  and  his  attendants  have  the  samepow^n^ 
protection,  and  indemnification,  as  if  acting  under  the  w«v^ 


iw)  Mod.  Un.  Higt,  vi.  383;  vu.  1^.  («)  2  Hal.  P.  C.  100,  10^ 


(13)  These  statutes  are  all  repealed 
by  7  &  8  Geo.  IV.  c.  27,  and  by  the  Lar- 
ceny Act,  7  &  8  Geo.  IV.  c.  29,  §  63, 
niy  person  found  committing  any  of- 
fence punishable  by  virtue  of  that  Act, 
except  only  the  offence  of  angling  in 
the  day  time,  may  be  immediately  ap- 
prehended without  a  warrant  by  any 
peace  officer,  or  by  the  owner  of  the 
property  on  or  with  respect  to  which 
the  offence  shall  be  committed,  or  by 
his  servant  or  any  person  authoriEed  by 
bim,  and  forthwith  taken  before  a  jus- 
tice of  the  peace,  to  be  dealt  with  ac- 
cording to  law;  and  if  any  credible 
witness  shall  prove  upon  oath  before  a 
justice  of  the  peace,  a  reasonable  cause 
to  suspect  that  any  person  has  in  his 
possession,  or  on  his  premises,  any  pro- 
perty whatsoever,  on  or  with  respect  to 
wh|di  any  offence  shall  have  been.copi- 
mii^y  tl^  justice  may  grant  a  w#r. 
r|i^  ,^  searcji  fcr  swdbi  fitj;gperty^^  «&  in 


the  case  of  stolen  goods ;  and  any,  ^pfitr, 
son  to  whom  any  property  shall  be  of- 
fered to  be  sold,  pawned,  6r  delivCTtd^ 
if  he  shall  have  teaaonablei  ixiuse  lb 
suspect  that  any  such  pfkn/ep  Ima^  becA 
committed  on  or  with  respect  to  such 
property,  is  authorized,  and,  if  in  his 
power,  is  reqmred  to  appreb^nd  iani. 
forthwith  to  carry  before  a  justice  af 
the  peace  the  party  offering  the  aasaei 
together  with  such  property,  to  b^ 
dealt  with  according  to  law. 

By  the  Mi^eibas  Injuries  Act,  7  ft 
8  Geo.  IV.  c.  30,  §  28,  any  person 
found  committing  any  offence  against 
that  Act,  may  be  innncdiately  appre- 
hended, without  a  warrant,  by  any  peace 
officer,  or  the  owner  of  the  property  fn- 
jnred,  or  his  servant,  or  any  person  sn- 
thorized  by  him,  and  forthwith,  taken 
before  a  justice  of  the  peaccjto  be  dealt 
wi;h  according  to  kw« 


ir 


m 

rani;  of  a  justioeof  tfaeipea^e^  But^  if-  a  man  wantonly  vor 
itoalteiously  rabes  ao  hue  and  ery,  without  cause,  he  shall  be 
senieirely'  punished  as  a  disturber  of  tbe  public  peace  (y). 
t:  In  brd«5  to  encourage  fiurtber  the  apprehending  of  certain  Jj^ifoittllap. 
felons^  rewards  and  immundties  are  bestowed  on  such  as  bring  ^^"'^'^^ 
themto  justice^  by  divers  Acts  of  Pariiament.  The  statute 4 
aod  5  W.  and  M.  c  8  (14)  enacts,  that  such  as  apprehend  a 
Idghwi^man,  and  prosecute  him.  to  conviction,  shall  receire  a 
reward  of  401.  from  the  public;  to  be  paid  to  them,  or,  if 
^^kiUed  in  tbe  endeavour  to  take  him,  their  executors,  by  the  \^29S\ 
sheriff  of  the  county ;  besides  the  horse,  furniture,  arms, 
i^Qoney,  and  other  goods  taken  upon  the  person  of  such  rob* 
beri  with  a  reservation  of  the  right  of  any  person  from  whom 
the  same  may  have  been  stolen :  to  which  the  statute  8  Geo. 
IL  c.  16  (15),  superadds  10^  to  be  paid  by  the  hundred. in- 
denmified  by  such  taking.  By  statutes  6  and  7  W.  III.  d* 
17,  aad  15  Geo.  IL  c  28,  persons  apprehending  and  convict* 
iag  any  offender  against  those  statutes,  respecting  the  coin^ 
sge,  shall>  in  case  the  offence  be  treason  or  felony,  receive  n 
resrard  of  forty  pounds ;  or  ten  pounds,  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  statute  10  and  11  W.  III. 
c.  23  (W),  any  person  apprehending  and  prosecuting  to  c6li« 
YictiQn  a  felon  guilty  of  burglary,  housebreaking,  horsesteal- 
ing, or  private  larceny  to  the  value  of  5^.  from  any  shop, 
tf&rehotise,  coach-house,  or  stable,  shall  be  excused  from  all 
parish  offices.  And  by  statute  5  Ann-  c.  31  (17),  any  person 
so  apprehending  and  prosecuting  a  burglar,  or  felonious 
housebreaker,  or,  if  killed  in  the  attempt,  his  executors,  shall 
b6  entitled  to  a  reward  of  40/.  (z).  By  statute  6  Geo.  I.  c. 
^  (1S)>  persons  discovering,  apprehending,  and  prosecuting 
to  conviction,  any  person  taking  reward  for  helping  othefrs  to 
their  stolen  goods,  shall  be  entitled  to  forty  pounds.  By 
statute  14  Geo.  II.  c.  6,  explained  by  15  Geo.  II.  c.  84,  (19), 
any  person  apprehending  and  prosecuting  to  conviction  sudb 

(]/)  1  H4wk.  p.  C.  75.  c.  1<5,  §  4»  which  directs  the  netl^vi 

(s)  The  statutes  4  &  5  W.  &  M.  of  reimbursing  the  sherifi,)  «»  «v 

c.  8;  6  and  7  W.  IIL  c.  17  ;  and  5  tended  to  the,  county-palatine  of  Dur- 

Awl  c.  31 ;  (together  with  3  Geo.  L  ham,  by  staL  14  Geo.  IIL  c.  46. 


■L »H   ll    ) 


(14)  Repealed  by  7  G.  IV.  c.  64»  G.  IVi  c;  64. 

(15)  Repealed by7&  8  G.  IV.  c.27.  (17)  RepMded  by  7  01  IV.  e.  ^4: 

(16)  Repealed  by  7  &  8  G.  IV.  (18)  Rejiealed  by  7  G.  TV,  e.6i" 
c.  27,  except  §  7  &  a     Vide  also  7  (19)  Ithp^edihylkSO.  t^^ic'ii: 


99  Steal,  or  kill  with  intent  to  steal,  any  sheep  or  other  catde 
qiedfied  in  the  latter  of  the  said  Acts,  shall  for  every  such 
conviction  receive  a  reward  of  ten  pounds.  Lastly,  by  ata*' 
tutc  16  Geo.  IL  c  15,  and  8  Geo.  III.  c.  15,  persons  disco* 
vering,  apprehending,  and  convicting  felons  and  others  being 
fbund  at  large  during  the  term  for  which  they  are  ordered  ta 
be  transported,  shall  receive  a  reward  of  twenty  pounds  (20). 


(20)  The  4  W.  &  M.  c.  8,  §  2; 
6  &  7  W.  IIL  c  17,  §9;  5  Ann. 
c.  3],  §  1  ;  14  G.  II.  c.  6,  §  2;  and 
15  G.  IL  c.  28,  §  7,  so  far  as  they  re- 
lated  to  the  rewards  ennmerated  in  the 
text,  were  repealed  by  56  G.  IIL  c.  70, 
which  authorized  the  court,  before 
which  any  felon  should  be  tried,  to 
order  the  county  treasurer  to  pay  to 
the  prosecutor  or  witnesses  toho  should 
appear  to  have  been  active  in  the  appre^ 
heasion  of  any  person,  and  who  should 
give  evidence  against  any  person  ac-' 
cused  of  grand  or  petit  larceny,  &c., 
the  costs  of  prosecuting  and  appearing 
before  the  grand  jury;  and  also  to 
compensate  them  for  their  loss  of  time 
and  trou  bU  in  such  apprehension .  Where 
a  person  had  travelled  300  miles,  and 
ineorred  an  expense  of  17/.,  in  tracing 
ad  endeavouring  to  bring  two  horse- 
stealers to  justice,  and  had  succeeded 
in  apprehending  them :  held,  by  Park,  J. , 
Aat  under  this  statute  he  was  not  en- 
titled to  any  compensation  for  the 
money  so  expended;  Rex  v.  Austen, 
D.  fie  R.  N.  P.  C.  24.  But  now  by 
statute  7  G.  IV.  c.  64>  §  22,  courts 
may  order  payment  of  the  expenses  of 
all  prosecutions  for  felony,  and  allow 
persons  attending  on  recognizances, 
where  no  bill  is  preferred,  a  reasonable 
sum  to  reimburse  their  expenses.  By 
§  23,  courts  may  order  payment  of  the 
expenses  of  any  prosecution  for  misde- 
meanor, in  cases  of  assault  with  intent 
to  commit  felony,  of  any  attempt  to 
commit  felony,  of  any  riot,  of  any  mis- 
demeanor for  receiving  any  stolen  pro- 
perty knowing  the  same  to  have  been 
ctokn,  of  any  assault  upon  a  peace- 
officer  in  tiie  execntian  of  his  duty,  or 
upon  any  pcrton  ac^isgia^  ofnch 


officer;  of  any  neglect  or  breadi  of 
duty  as  a  peace-officer,  of  any  assaidt 
committed  in  pursuance  of  any  con* 
spiracy  to  raise  the  rate  of  wages,  of 
knowingly  and  designedly  obtaining  any 
property  by  false  pretences,  of  wOM 
and  indecent  exposure  of  the  person,  of 
wilful  and  corrupt  perjury,  or  of  sdb« 
omation  of  perjury.     By  §  24,   the 
order  for  payment  is  directed  to  be 
made  out  by  the  proper  officer  of  the 
court,   and  paid  by  the  county  tie»> 
surer.    Sect.  25  points  out  the  mode  for 
payment  of  these  expenses  in  places 
not  contributing  to  the  county  rate^ 
such  as  liberties,  frandiises,  cities,  and 
towns,  all  of  which  are  respectively  ren- 
dered chargeable.     Sect.  26  empowers 
the  justices  at  quarter  sessions  to  regu- 
late such  costs  and  expenses.     By  §  28, 
courts  may  order  compensation  to  paiw 
ties  who  have  been  active  in  the  ap- 
prehension of  certain  offenders  as  there* 
in  described.     Sect  29  authorizes  the 
sheriff  to  pay  such  order,  who  is  to  be 
reimbursed  by  the  treasury.     By  §  30^ 
if  any  man  is  killed  in  attempting  to 
apprehend  any  of  the  offenders  men- 
tioned in  §  28,  the  court  may  order 
compensation  to  his  family.     The  above 
Act  repeals  the  4  W.  &  M.  c  8;  10& 
11   W.    IIL  c.  23,  §  1,  2;    5  Ann. 
c.  31,  §  1 ;  14  G.  IL  c.  6 ;  18  G.  IIL 
c.  19,  §  7  fie  8 ;  and  58  G.  IIL  c.  70. 
See  further  as  to  costs  and  restitution 
of  goods,  post,  362.  Where  the  prosecu- 
tor of  an  indictment  for  a  misdemeanor 
found  at  sessions,  removes  it  into  K.  B. 
by  certiorari,  he  is  not  entitled  to  costs 
under  7  G.  IV.  c.  64,  §  2S;  Bex  t. 
Richards,  8  B.  &  C.  420;  2  M.  &  R. 
405. 
TiMOOvrtof  Kiur'sBeMh  fKUaof 
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issue  a  mandamus  to  the  treasurer  of  a 
town  or  county,  commanding  him  to 
obey  an  order  made  by  a  judge  of  assize 
for  the  payment  of  the  costs  of  the  pro- 
secutor and  witnesses  in  an  indictment 
for  a  misdemeanor,  under  7  G.  IV. 
c.  64,  §  23 ;  Rex  v.  Jeye$,  5  Nev.  & 
Man.  101. 

A  party  was  bound  over  to  prosecute 
at  the  sessions,  in  a  case  within  7  G.  IV, 
c.  64,  §  23,  but  prosecuted  at  the  as- 


sizes. Witnesses  were  called  upon 
subpcenas  from  the  clerk  of  assize. 
Held,  that  the  witnesses  were  entitled 
to  an  order  for  their  costs  under  that 
statute ;  but,  doubted,  whether  the  pro- 
secutor  was  so  entitled ;  Id.  ibid. 

In  the  case  of  an  indictment  removed 
into  K.  B.  by  certiorariy  the  court  has 
no  power  to  order  the  payment  of  costs 
incurred  before  the  removal ;  Rex  v. 
Pasman,  3  Nev.  &  Man.  730. 
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CHAPTER  XXII. 
OF  COMMITMENT  AND  BAIL. 


Of  commitment 
•ndbaU. 


Duty  of  justices 
befbie  commit- 
ment; when 
they  may  dis- 
charge; are 


When  a  delinquent  is  arrested  by  any  of  the  means  men- 
tioned in  the  preceding  chapter,  he  ought  regularly  to  be  car- 
ried before  a  justice  of  the  peace  (1) :  and  how  he  is  there  to 
be  treated,  I  shall  next  shew,  under  the  second  head,  of  dMH- 
mitment  and  baiL 

The  justice,  before  whom  such  prisoner  is  brought,  is 
bound  immediately  to  examine  the  circumstances  of  the  crime 
alleged  (2) ;  and  to  this  end  by  statute  2  and  3  Ph.  and  M. 


(1)  A  constable,  arresting  a  man  on 
suspicion  of  felony,  is  bound  to  take 
him  before  a  magistrate  as  soon  as  he 
reasonably  can :  and  he  has  no  right  to 
detain  a  prisoner  three  days  without 
taking  him  before  a  magistrate,  in  order 
that  evidence  may  be  collected  in  sup- 
port of  a  felony  with  which  he  is 
charged ;  nor  has  he  a  right  to  hand- 
cuff him,  except  he  has  attempted  to 
escape,  or  except  it  is  necessary  in 
order  to  prevent  his  escaping ;  Wright 
V.  Court,  6  D.  &  R.  623.  And  see  ^ 
Hawk.  P.  C.  117. 

(2)  It  is  the  duty  of  the  magistrate 
to  take  and  complete  the  examination 
of  all  concerned,  and  to  discharge  or 
commit  the  individual  suspected,  as 
soon  as  the  nature  of  the  case  will  ad- 
mit ;  Post.  142,  3.  But  he  is  allowed 
a  reasonable  time  for  this  purpose,  be- 
fore he  makes  his  final  decision.  It 
seems  to  have  been  formerly  considered, 
that  the  law  intends  three  days  to  be 
sufficient,  and  that  a  magistrate  cannot 
justify  the  detainer  of  a  party  eighteen 
days  under  examination;  Scavage  v. 
Tateham,  Cro.  Eliz.  829;  1  Hale,  P.C. 
585,  6;  2  id.  120,  1 ;  2  Hawk.  P.  C. 
c.  16^  9. 12i  1  Chit  Cr.  L.  72.     This 


point  was  considered  in  a  rerj  reoont 
case,  Davit  v.  Capper,  10  B.  &  C.  28; 
5  M.  &  R.  53.  That  was  an  actioii 
against  a  magistrate  for  false  impnaoo- 
mcnt.  The  plaintiff  had  been  brought 
before  the  defendant  upon  suspicion  of 
felony,  and  was  committed  by  him  for 
further  examination  for  fourteen  days. 
The  court,  without  giving  judgment 
upon  the  whole  case,  which  cooipce. 
hendcd  other  questions,  ezpreaaed  a 
strong  opinion  that  fourteen  6a,j$  was 
not  a  reasonable  period  for  commit- 
ment for  re-examination,  and  that  a 
warrant  for  such  commitment  was  bad 
for  not  setting  forth  full  and  satisfac- 
tory reasons  for  committing  for  so  long 
a  period ;  and  they  referred  to  the  case 
of  Scavage  v.  Tateham,  Cro.  Eliz.  829, 
as  justifying  that  opinion.  A  dispute 
having  arisen  concerning  goods  depo- 
sited by  A.  with  B.  as  a  security,  B. 
obtained  from  C,  a  police  magistrate, 
a  summons  requiring  A.*s  appearance 
on  a  day  named.  Upon  the  appearance 
before  C.,  B.  made  oath  to  a  written 
information,  that  he  believed  the  goods 
to  have  been  illegally  pawned  or  dis- 
posed of  by  A.  C.  gave  to  the  partks 
a  further  day,  at  which,  after  evidence 


missible* 
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c.  IO9  he  is  to  take  in  writing  the  examination  of  such  pri-  bound  toi 
soner,  and  the  information  of  those  who  bring  him:  which,  where tt fan 
Mr.  Lambard  observes  (a),  was  the  first  warrant  given  for  the 
examination  of  a  felon  in  the  EngUsh  law  (3).     For,  at  the 
common  law  neino  tenebaiur  prodere  seipsum  :  and  his  fault 

(a)  Eirenarch,  b.  2,  c.  7.     See  ptge  S57. 


being,  gone  into,  C.  comnutted  A.  for 
re-examination  on  a  charge  of  sus- 
picion of  having  unlawfully  disposed  of 
the  goods  of  B.  It  was  held  that  the 
charge  was  not  so  made  as  to  g^ve  the 
magistrate  jurisdiction  over  the  matter, 
under  §  8  of  the  Pawnbroker's  Act, 
99  &  40  O.  III.  c.  99;  Tate  v.  Cham- 
liert,  3  Nev.  &  Man.  &23, 

And  it  was  doubted  whether,  in  a 
case  upon  that  statute,  properly  brought 
before  a  magistrate,  the  party  can  be 
committed  for  re-examination ;  Id.  ibid. 

(8)  The  2  &  3  P.  Sc  M.  c.   10,  is 
repealed  by  the  7  G.  IV.  c.  64 ;  by 
§  2  of  which  it  is  enacted,  "  that  two 
justices  before  they  shall  admit  to  bail, 
and  one  or  two  justices  before  he  or 
they  shall  commit  any  person  arrested 
for,  or  on  suspicion  of  felony,  shall  take 
the  examination  of  such  person,  and  the 
information  upon  oath  of  those  who 
know  the  facts  and  circiunstanccs  of 
the  cose,  and  shall  put  the  same,  or  so 
much  thereof  as  shall  be  material,  into 
writing,  and  the  two  justices  shall  cer- 
tify such  bailment  in  writing;    and 
every  such  justice  shall  have  authority 
to  bind  by  recognizance  all  such  per- 
sons as  know  or  declare  any  thing  ma- 
terial, touching  any  such  felony  or 
suspicion  of  felony,  to  appear  at  the 
court  at  which  the  trial  thereof  is  in- 
tended to  be,  there  to  prosecute  or  give 
evidence  against  the  party  accused: 
and  such  justices  shall  subscribe  all  such 
examinations,  informations,  bailment^, 
and  recognizances,  and  deliver,  or  cause 
the  same  to  be  delivered  to  the  proper 
officer  of  the  court,  before  or  at  the 
opening  of  the  court.  **     As  to  the  cases 
in  wfatch  depositionf  taken  under  the 
statute  are  erMeiiee,  see  2  Chit  Bum, 
VOL.    IV. 


Examination,     Where  the  prosecutrix 
in  a  case  of  felony  is  bed-ridden,  and 
there  is  no  probability  that  she  will  ever 
be  able  to  leave  her  house,  the  judge 
will  admit  her  deposition  before  the  nuu 
gistrate,  the  same  as  if  she  were  dead ; 
Hex  V.  Hogg,  6  C.  &  P.  176.     A.  who 
was  a   witness    for    the    prosecution 
against  B.,  on  a  charge  of  arson,  had 
first  been  examined  by  the  magistrate 
before  any  specific  charge  had  been 
made  against  any  person,  and  his  de- 
position taken  in  writing.      A.  was 
next  accused  of  the  offence,  and  his 
statement  as  a  prisoner  was  also  taken 
down  by  the  magistrate.     After  this, 
B.  was  charged  with  the  offence,  and 
A.  examined  as  a  witness,  when  A.*s 
statement  made  at  that  time  was  taken 
down,  B.  being  then  committed.    Held, 
that  all  these  statements  of  A.,  so  taken 
down,  should  have  been  returned  to 
the  judge,  and  not  merely  the  statement 
made  when  B.  was  committed ;  Itex  v. 
Simonsj  id.  540.     Depositions  should 
not  be  full  of  technical  terms,  but  all 
depositions  should  be  taken  in  the  pre- 
sence of  the  party  accused,  and  taken 
down  in  the  exact  natural  language, 
and  peculiar  expressions  used  by  the 
prosecutor  or  witnesses.     This  would 
prevent  the  deponents*  being  unable  to 
recollect  what  they  had  said.     Many 
depositions,  on  the  contrary,  are  filled 
up  either  with  Latin  words  or  law  tech- 
nicalities, which,  when  read  overtotho 
witnesses,  it  was  impossible  they  could 
understand.     The  defendant,  in  all  such 
cases,  should  be  permitted  to  cross- 
examine  the  witnesses,  and  the  depo- 
sitions should  be  taken  down  in  all 
particulars  completely  and  accnrateljr, 
as  the  evidence  was  actually  given.** 
00 


[•297] 


MS  ttot  to  be  wrung  out  of  bhnself,  bill  mther  to  be  ^ico- 
▼ered  by  other  meana,  and  other  men*     If  liipon  tbio  in^i^ 
it  manifestly  appears,  either  that  no  such  crhne  was  comoil* 
ted,  or  that  the  suspicion  entertained  of  the  prisoner  was 
wholly  groundless,  in  such  cases  only  it  is  law&d  totally  4^ 
discharge  him.     Otherwise  he  must  either  be  committed  to 
prison,  or  give  bail ;  that  is,  put  in  securities  for  his  appear- 
ance, to  answer  the  charge  against  him.     This  eommitment 
therefore  being  only  for  safe  custody,  wherever  bail   will 
answer  the  same  intention,  it  ought  to  be  taken ;  as  in  most  of 
the  inferior  crimes :  but  in  feloniies,  and  other  oJBfences  of  a 
^capital  nature,  no  bail  can  be  a  security  equival^fit  to  the 
actual  custody  of  the  person.     For  what  is  there  that  a  mah 
may  not  be  induced  to  forfeit,  to  save  his  own  life  ?  and  what 
satisfaction  or  indemnity  is  it  to  the  public,  to  seise  the  efiects 
of  them  who  have  bailed  a  murderer,  if  the  murderer  hhnself 
be  suffered  to  escape  with  impunity  ?    Upon  a  principle  simi- 
lar to  which,  the  Athenian  magistrates,  when  they  took  a  to* 
lemn  oath,  never  to  keep  a  citizen  in  bonds  that  could  give 
three  sureties  of  the  same  quality  with  himself,  did  it  with  an 
exception  to  such  as  had  embezzled  the  public  money,  or 
been  guilty  of  treasonable  practices  (6).     What  the  nature  of 
bail  is,  hath  been  shewn  in  the  preceding  book  (c).  viz.  a  deli- 
very or  bailment,  of  a  person  to  his  sureties,  upon  their 
giving,  together  with  himself,  sufficient  security  for  his  ap- 
pearance: he  being  supposed  to  continue  in  their  friendly 
custody,  instead  of  going  to  gaol.     In  civil  cases  we  have  seen 
that  every  defendant  is  bailable ;  but  in  criminal  matters  it  is 
otherwis"^.     Let  us  therefore  inquire,  in  what  cases  the  party 
accused  ougl\t,  or  ought  not,  to  be  admitted  to  bail. 


(b)  Pott.  Antiq.  b.  1,  c.  18. 


(c)  See  vol.  III.  page  290. 


Per  Garrow,  B.,  1  Chetw.  Bvn,  1005, 
note.  The  prisoner's  examioatioD  most 
not  be  upon  oath ;  that  of  the  witnesses 
must  be;  2  Hale.  P.  C.  52;  1  id. 585; 
1  Phil.  £v.  106.  Where  magistrates 
first  took  the  examination  of  witnesses, 
sot  on  oath,  in  svpport  of  a  conviction* 
and  afterwards  swore  them  to  the  truth 
of  tfceir  evidence,  the  court  of  King's 
Bench  expressed  their  disapprobation 
of  the  practice;  Rex  t.  KUld^  4  D. 
&  K.  734;  see  ante,  28a^  note  (3). 


The  prisoner  has  no  right  to  the 
ancc  of  an  attorney,  when  under  exAi. 
mination  on  a  charge  of  felony;  the 
privilege,  when  allowed,  ia  entirely  • 
matter  of  discretion  in  the  magistrate  | 
Cor  V.  C(*ierid/ie,  2  D.  &  R.  66;  1  B. 
&  C.  37 ;  1  M.  C.  142.  See,  how- 
ever,  an  elaborate  note  on  this  im* 
portant  subject,  Paley  on  Conuietiomi^ 
2d  ed.  by  Dowling,  28  et  seq.,  where 
the  propriety  of  that  decision  it  oomt* . 
deredj  and  Me  iiiite  ^  Bott  (1). 


intBicT  Msm  maik. 


Aniy  first,  to  refuse  or  delay  to  bail  any  person  bailable^is  an  J^JJJL, 
•fibnee  against  the  liberty  of  the  subject^  in  any  magistrate  by  ^  •^J^J^jj^ 
Ike  common  law  (d),  as  well  as  by  the  statute  Westm.  1,  3  "**^^^^'3J**^" 
Edw.  I.C.  15(4),andthejBPa6^««  CorptwActSl  Car.II.c.2(5);  bS^ 

Aad,  lest  the  intention  of  the  law  should  be  frustrated  by  the 
justices  requiring  bail  to  a  greater  amount  than  the  nature  ^ 
the.  case  demands,  it  is  expressly  declared  by  statute  I  W. 
and  M.  St.  2,  c.  1,  that  excessive  bail  ought  not  to  be  re* 
^ired ;  though  what  bail  shall  be  called  excessive,  must  be 
left  to  the  courts,  on  considering  the  circumstances  of  tlM 
case,  to  determine  (6).  And,  on  the  other  hand,  if  the  magick 
Irate  takes  insufficient  bail,  he  is  liiJ>le  to  be  fined,  if  the  cri- 
flunal  doth  not  oppear  («)•  Bail  may  be  taken  either  in  court 
er,.  in  some  particular  cases,  by  the  sheriff,  coroner,  or  other 
magistrate ;  but  most  usually  by  the  justices  of  the  peace* 
R^^idarly,  in  all  ofiences  either  against  the  common  *taw  or 
Act  of  Parliament,  that  are  below  felony,  the  offender  ought 
to  be  admitted  to  bail,  unless  it  be  prohibited  by  some  special 
Act  of  Parliament  (/)  (7).  In  order  tlierefore  more  precisely 
Id  ascertain  what  offences  are  bailable,  ' 


id)  2  Hawk.  P.  C.  90. 
(e)  Ibid.  89. 


(/)  2  Hal  P.  C.  127. 
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(4)  Repealed  by  7  Geo.  KV.  c.  64; 
8Q»posty  298,  note  (8). 

(5)  And  see  56  Geo.  III.  c.  100. 

(6)  It  waa  formerly  a  goiicr*l  rule 
in  the  court  of  King's  Bench  to  re- 
quire four  l^  in  cases  of  felony ;  R^x 
T.  Shaw,  6  D.  &  R.  154;  but  in  one 
ease,  on  a  charge  of  rape,  the  accused 
was  held  to  bail  by  himself  and  three 
sureties;  R«xv.  Booth, 2  Ld.  Ken.  170. 
And  sec  now  the  sUtute  5  &  6  W.  IV. 
e.  93»  §  3,  set  out  post  296,  latter  part 
of  note  (8). 

(7)  By  the  7  Geo.  IV.  o.  64>  $  a, 
every  justice  of  the  peace  before  whom 
msf  person  shall  be  taken  on  chai^ 
of  misdemeanor,  or  suspicion  tiiereoi^ 
ihi^  take  the  examination,  6lc  in  like 
■umner  as  in  cases  of  felony.  Seef  2 
of  the  same  Act,  ante,  29a»  note  (S). 
Persons  committed  for  forcibly  resist- 
ing custom-bouse  officers  in  the  exe- 
cution of  their  duty,  cannot  demand  to 

O 


be  bailed  as  of  right;  Rex  v.  Ihtnn, 
5  Burr.  2640.  A  ccsnroitment  by  «i 
justice  of  peace  for  a  time  certain,  as 
for  fourteen  days,  under  the  Vagrant 
Act,  is  a  commitment  in  execution, 
and  the  party^  is  not  entitled  to  be 
baUed ;  l^ar  v.  Breohe,  2  T.  R.  19a 
Wbero  the  House  of  Lords  had  iMtod 
the  defendant  gnilty  of  a  Ineaah  of 
privilege,  and  committed  Um  to  priaon, 
the  court  of  King's  Bench  refnacd  to 
discharge  him  ont  of  custody;  Rex  ▼. 
rimetr,  8  T.  R.  014.  Where  a  man 
was  charged  with  felony  before  three 
magistrates,  who,  upon  hearing  citi> 
denee,  admitted  him  to  bail,  and  afterv 
wards,  upon  hefing  additional  evi* 
doDoe,  oommitled  Imn  to  prison,  tho 
oenrt  of  K.  B.  held  that  he  w« 
entitled  to  a  hobeoa  oorpna  to  ho 
chai]ged  out  of  custody ;  ex  parte  AUen^ 
3  Not.  &  Min.  85. 


999. 


The  court  of 
King's  bendi 
may  bail  for 
mijf  criiue. 
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'  .  Let  us  next  see,  who  may  not  be  admitted  to  bail,  oir,  what 
oiTences  are  not  bailable.  Aud  here  I  shall  not  consider  ai^> 
one  of  those  cases  in  which  bail  is  ousted  by  statute,  fron^ 
prisoners  convicted  of  particular  offences ;  for  then  such  in^- 
prisonment  without  bail  is  part  of  their  sentence  and  punisl^?, 
ment.  But,  where  the  imprisonment  is  only  for  safe  custody, 
before  the  conviction,  and  not  for  punishment  afterwards,  in, 
such  cases  bail  is  ousted  or  taken  away,  wherever  the  oflfenc^> 
is  of  a  very  enormous  nature  :  for  then  the  public  is  entitled 
to  demand  notliing  less  than  the  highest  security  that  can  b^ 
given,  viz.  the  body  of  the  accused;  in  order  to  ensure  that 
justice  shall  be  done  upon  him,  if  guilty.  Such  persons 
therefore,  as  the  author  of  the  Mirror  observes  (^),  have  no 
Other  sureties  but  the  four  walls,  of  the  prison.  By  the  an- 
cient common  law,  before  (h)  and  since  (i)  the  Conquest,  all 
felonies  were  bailable,  till  murder  was  excepted  by  statute : 
so  that  persons  might  be  admitted  to  bail  before  conviction 
almost  in  every  case.  But  the  statute  Westm.  1,  3  Edw.I 
c.  15,  takes  away  tlie  power  of  bailing  in  treason,  and  in 
divers  instances  of  felony.  The  statutes  23  Hen.  VI.  c.  9, 
and  1  and  2  Ph.  and  Mar.  c.  13,  give  further  regulations  in 
this  matter  (8) :  and  upon  the  whole  we  may  collect  (i),  that 

(g)  C.  2,  §  24.  terquam  in  placito  de  homicidiit,  ubi  ad 

(/i)  2  Inst.  189.  ^  terrorem  aliter  $tatutum  at.*     (GUnv. 

(t)  In  omnibus  piacitis    de  felonia  I.  14,  c.  1.) 
soUt  acctisatus  per  phgiM  dimitti,  pr^-        (k)  2  Inst.  186;  2  Hal.  P.  C.  129. 


(8)  These  statutes  are  all  repealed 
by  the  7  Geo.  IV.  c.  64;  by  §  1  of 
which,  reciting  **  that  it  is  expedient  to 
define  under  what  circumstances  per- 
sons may  be  admitted  to  bail  in  cases 
of  felony,  and  to  make  better  provision 
for  taking  examinations,  bailments,  and 
recognizances,  and  returning  them  to 
the  proper  tribunals ;  and  that  the 
technical  strictness  of  criminal '  pro- 
ceedings  may  in  many  instances  be  re- 
laxed, so  as  to  ensure  the  punishment 
of  the  guilty,  without  depriving  the 
accused  of  any  just  means  of  defence ; 
and  that  the  administration  of  justice 


in  England  may  in  other  respects  be 
rendered  more  effectual :"  it  is  enacted, 
*^  that  where  any  person  shall  be  taken 
on  a  charge  of  felony,  or  suspicion  of 
felony,  before  one  or  more  justice  or 
justices  of  the  peace,  and  the  charge 
shall  be  supported  by  positive  and  cre- 
dible evidence  of  the  fact,  or  by  such 
evidencfo  as,  if  not  explained  or  con- 
tradicted, shall,  in  the  opinion  of  the 
justice  or  justices,  raise  a  strong  pre- 
sumption of  the  guilt  of  the  person 
chai^^,  such  person  shall  be  com- 
mitted to  prison  by  such  justice  or  jus- 
tices, in  the  manner  thereinafter  mea- 
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COMMITMENT  AND   BAIL. 

no  justice  of  the  peace  can  bail,  1.  Updn  an  accusation  of 
treason  :  nor,  2.  Of  murder:  nor,  3.  In' case  of  manslaugh- 
ter, if  the  prisoner  be  clearly  the  slayer,  and  not  barely  sus- 
pected to  be  so  ;  or  if  any  indictment  be  found  against  him: 
n6r,  4.  Such  as,  being  committed  for  felony,  have  broken 
prison  ;  because  it  not  only  carries  a  presumption  of  guilt,  but 
i^  atso  superadding  one  felony  to  another :  5.  Persons  out- 
lawed :  6.  Such  as  have  abjured  the  realm :  7.  .*Approvers, 
df  whom  we  shall  speak  in  a  subsequent  chapter,  and  persons 
by  them  accused:  8.  Persons  taken  with  the  mainour^  or  in 
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tioned ;  bat  if  there  shall  be  only  one 
justice  present,  and  the  whole  evidence 
given  before  him  shall  be  such  as 
neither  to  raise  a  strong  presumption 
of  .guilt,  nor  to  warrant  the  dismissal 
of  the  charge,  such  justice  shall  order 
the  person  charged  to  be  detained  in 
custody,  until  he  or  she  shall  be  taken 
before  two  justices  at  the  least;  and 
where  any  person  so  taken,  or  any  per- 
son in  the  first  instance  taken  before 
two  justices,  shall  be  charged  with 
felony,  or  on  suspicion  of  felony,  and 
the  evidence  given  in  support  of  the 
charge  shall,  in  their  opinion,  not  be 
such  as  to  raise  a  strong  presumption 
of  the  guilt  of  the  person  charged,  and 
to  require  his  or  her  committal,  or  such 
c\'idence  shall  be  adduced  on  behalf  of 
the  person  charged,  as  shall  in  their 
opinion  weaken  the  presumption  of  his 
or  her  guilt,  but  there  shall  notwith- 
standing  appear  to  them,  in  either  of 
such  cases,  to  be  sufficient  ground  for 
judicial  inquiry  into  his  or  her  gtult, 
the  person  charged  shall  be  admitted 
to  bail,  by  such  two  justices  in  the 
manner  hereinafter  mentioned;  pro- 
Tided  always,  that  nothing  therein  con- 
tained «>haU  be  construed  to  require 
any  such  justice  or  justices  to  hear 
evidence  on  behalf  of  any  person  so 
charged,  unless  it  shall  appear  to  him 
or  them  to  be  meet  and  conducive  to 
|he  ends  of  justice  to  hear  the  same." 
It  vnll  be  seen  from  this  enactment, 
that  one  justice  is  not  empowered  to 
.take  bail  on  a  charge  of  felony,  or 
suspicion  of  felony.     The  propriety  of 


the  provision  with  respect  to  hearing 
evidence  on  behalf  of  the  accused, 
seems  at  least  questionable,  for  it  ^>^ 
pears  difficult  to  imagine  any  casti  in 
which  it  would  not  be  conducive  to  the 
ends  of  justice  for  the  magistrate  to 
hear  such  evidence,  if  the  prisoner  ten- 
dered it. 

By  sUtute  5  &  6  W.  IV.  c.  38,  §  a, 
reciting  that  in  many  cases  the  taking 
bail  for  the  appearance  of.  persons 
charged  with  felony  may  be  safely  ad^ 
mitted  without  endangering  the  ap- 
pearance of  such  persons  to  take  their 
trial  in  due  course  of  law,  and  that  it  is 
therefore  expedient  in  such  cases  to 
amend  and  extend  the  provisions  in  that 
respect  of  an  Act  (7  Geo.  IV.  c.  64, 
above  cited);  it  is  enacted,  *'  that  it  shall 
be  lawful  for  any  two  justices  of  the 
peace,  if  they  shall  think  fit,  of  whom  one 
or  other  shail  have  signed  the  warrant  of 
commitment,  to  admit  any  person  or 
persons  charged  with  felony,  or  against 
whom  any  warrant  of  conunitment  for 
felony  is  signed,  to  bail,  in  the  manner 
and  according  to  the  provisions  di- 
rected by  the  said  recited  Act  (7  Geo. 
IV.  c.  64),  in  such  sum  or  sums  of 
money,  and  with  such  surety  or  sure- 
ties as  they  shall  think  fit;  and  not- 
withstanding such  person  or  persons 
shall  have  confessed  the  matter  laid  to 
his  or  their  charge,  or  notwithstanding 
such  justices  shall  not  think  that  such 
charge  is  groundless,  or  shall  think 
that  tiie  circumstanoes  are  such  as  to 
raise  •  presumption  of  gvilt.** 
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the  fkdtof  fislony:  9.  Persons  charged  with  arsen:  10.  Skomh- 
iBanicated  persons,  taken  by  writ  de  excommunicato  capiendi^: 
ail  which  are  clearly  not  admissible  to  bail  by  the  ju^ioefl. 
Others  are  of  a  dubious  nature,  as,  11.  Thieves  opeirfy  4e- 
fiuned  and  known :  1S«  Persons  charged  with  other  feloniesp 
or  manifest  and  enormous  ofiences,  not  being  of  good  fine : 
andy  13.  Aocessaries  to  felony,  that  labour  under  the  same 
want  of  reputation.  These  seem  to  be  in  the  discretion  of  the 
justices,  whether  bailable  or  not  The  last  class  are  sudt  as 
mnat  be  bailed  upon  offering  sufficient  surety ;  as,  14.  Per- 
sons of  good  fame,  charged  with  a  bare  suspicion  of  man- 
slaughter, or  other  inferior  homicide:  15.  Such  persons, 
being  charged  with  petit  larceny,  or  any  felony  not  before 
specified :  or,  16.  With  being  accessary  to  any  felony.  Xiastly, 
ft  is  agreed  that  the  court  {I)  of  King's  Bench,  or  any  jisdge 
\m)  thereof  in  time  of  vacation,  may  bail  for  any  crime  what- 
soever, be  it  treason  (»),  murder  (o),  or  any  other  oflfencf^ 
according  to  the  circumstances  o(  the  case  (9).     And  hereia 


(i)  2  but  189;  Latcb.  12;  Vragh. 
157;    Comb.    ]ll>  296;    1    Comynt 

(m)  Skin.  699;  Salk.  105;  SCra. 
911;  1  Comyns  Dig.  497. 

(n)  In  tlie  reign  of  Q««en  Elizabeth 
it  was  the  unanimoas  opinion  of  the 
judges,  that  no  conrt  coaM  bail  upon  a 
comndtment,  for  a  cAuffge  of  high 
treason  by  any  of  tbe  Quoen*8  privy 
council.     (\  Anders.  29B.) 

(o)  Jn  cimmibv9  f^adtis  dt  feUmia 
tokt  aecutatus  per  jdfgioi  dimittit  pr«- 


terquam^  in  piaeito  de  hemticidie,  (GUb. 
1.  14,  c.  1.)  Sciendum  tamen  qued,  ta 
hoe  plaeita,  nrni  Molet  accit$mtu$  per  pk^ 
gi<M  dimiui,  niii ex  regieB  ptaestath  bene* 
jScio.  ( ibid.  c.  3. )— **  In  all  charges 
of  felony,  the  party  may  be  rel— sad 
upon  bail  except  in  a  charge  of  bond- 
cide.  Wherein  for  the  purposes  of 
terror  it  is  otherwise :  hot  in  such 
charges,  it  is  to  be  observed^  that  it  is 
not  usual  to  bail  the  accused,  except  by 
the  exercise  of  the  royal  prerogatiTe.** 


(9)  But  tkis  power  is  to  be  exer- 
teeeA  m  tbe  discretion  of  the  court, 
aad  none  oan  claim  its  benefits  dejure. 
And  it  is  not  usual  for  this  court  to 
bail  in  cases  of  fieAony,  unless  when,  in 
vonsecpienoe  of  te  defect  of  the  com- 
mitraent,  and  of  the  examination  and 
<4epositions,  it  appears  doubtful  whether 
•tiytiftsioe  has  been  ooaanutted.  And, 
Iwwww  defectively  the  fluttimus  may 
hm^  been  framed,  yet,  if  from  the  de- 
IKMltissis  the  oOTVt  can  coQeet  that  a 
felony  has  ba^m  t  switud,  Ihejr  will 
not  bail  the  prisoner,  bat  remand  him 


upon  a  special  rule ;  1  Chit.  Cr.  L. 
06,9.  Thus  the  court  of  King^s  BaB<A 
will  not  grant  even  a  rule  nisi  to  !«• 
move  the  depositions  taken  befeee  a 
coroner,  and  to  bail  a  party  cbaignd 
upon  a  coroner's  inquisition  with 
slaughter,  without  an  affidavit  of 
took  place  before  the  coroner ;  Rex  t. 
Mills,  4  Nev.  &  Man.  6.  So,  the 
judges  at  the  Central  Criminal  Conr^ 
(vide  ante,  269,  note  (16),  after 
ponement  till  the  next  session,  an 
tion  for  the  prosecution,  of  the 
tttian  of.a  bill  for  a  oqiM 
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Ibe  wisdom  of  the  law  is  very  manifiest.  To  allow  bail  to  be 
taken  commonly  for  such  enormous  crimes,  would  greatly 
lend  to  elude  the  public  justice:  and  yet  there  are  cases^ 
though  they  rarely  happen,  in  which  it  would  be  hard  and 
unjust  to  confine  a  man  in  prison,  though  accused  even  of  tlie 
greatest  offence.  The  law  has  therefore  provided  one  court, 
and  only  one,  which  has  a  discretionary  power  of  bailing  in 
any  case:  except  only,  even  to  this  high  jurisdiction,  and  of 
course  to  all  inferior  ones,  such  persons  as  are  committed  by 
either  House  of  Parliament,  so  long  as  the  ^session  lasts ;  or  [*300] 
siich  as  are  committed  for  contempts  by  any  of  the  king's  su- 
perior courts  of  justice  (p). 

.  Upon  the  whole,  if  the  oflfence  be  not  bailable,  or  the  party  commitment 
cannot  find  bail,  he  is  to  be  committed  to  the  county  gaoltton  toforUfe 
by  the  mittimus  of  the  justice,  or  warrant  under  his  hand  pri^mMoom. 
and  seal,  containing  the  cause  of  his  commitment :  there  to  trea^'^th'^ 
abide  till  delivered  by-due. .course,  of.  law(g)«  .  But  this  am-  J|^^*»°™»- 
prisonment,  as  has  been  said,  is  only  for  safe  custody,  and 
not  for  punishment  (10):  tlierefore,  in  diis  dubious  interval 

(p)  Staundf.  P.  C.  7S,  6.  {q)  2  H«l.  P.  C.  122. 


rtCttsed,  on  motion  for  tbe  {Hrisoncr,  to 
reild  over  very  long  d^K>8itions,  to 
enable  them  to  decide  whether  they 
would  admit  him  to  bail,  although  the 
application  was  made  on  the  ground 
that  there  was  not  suiliciettt  tine  to 
prepare  proper  affidavits  before  the 
breaking  up  of  the  court ;  Rex  v.  Pal- 
mer, 6  C.  &  P.  654. 

On  bills  found  at  that  court  for  mis- 
demeanors, forty-eight  hours' notice  of 
bail  is  necessary,  unless  the  appUcatkm 
is  made  on  a  FVidi^,  with  a  view  of 
detaining  the  party  in  custody  over 
Sunday ;  lUi  v.  Carlik,  6  C.  &  P.  eaa 
So,  where  a  party,  against  whom  a 
true  bill  for  perjury  had  been  found  and 
the  lord  chief  justice's  warrant  had  is- 
sued, had  been  arrested  in  Belgium 
and  brought  in  custody  to  England, 
and  there,  being  unable  to  find  bail, 
had  been  committed  by  the  lord  chief 
justice  for  trial,  the  court  refused  to 
discharge  her  out  of  custody  on  motion; 
saying,  that  as  the  party  was  charged 


with  a  terioiu  misdemeanor  <m  the  oath 
of  a  grand  jury,  and  could  not  find  bail* 
it  was  the  duty  of  the  court  to  takeoare 
that  she  should  be  rendered  amenable 
to  justice,  which  they  could  only  do  by 
continuing  her  in  custody;  and  that 
under  such  circtmistances  they  wonU 
not  consider  how  or  where  the  azrest 
was  made,  or  whether  it  was  legal  or 
not ;  ex  fmrte  Suttnnah  Scott,  4  M. 
&  R.d61;  0  aft  C.  446;  per  Lord 
Tenterden,  C.  J.,  and  Parke,  J.;  ab- 
sente  Bayley,  J.;  dmenticnte  Little- 
dale,  J.  AndieeHarv.  Af«Hb»d£ast» 
157;  <x  parte  ii HUM,  2D.  &  R.  411 ; 

1  B.  &  a  25a 

(10)  Otherwise  it  must  be  for  a  tioM 
certain ;  for,  where,  a  defendant  was 
Qommitted  by  two  justices  for  a  con^ 
tempt  towards  them  in  their  office^ 
**  until  discharged  by  due  course  of  law," 
the  court  of  King's  Bench  held  that 
the  commitment  was  bad ;  Rex  v.  James, 
\  D.  &  R.559;  5  B.  &  A.  894. 
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between  the  commitment  and  trial,  a  prisoner  ought  to  be 
used  with  the  utmost  humanity ;  and  neither  be  loaded  with 
needless  fetters,  or  subjected  to  other  hardships  than  such  as 
are  absolutely  requisite  for  the  purpose  of  confinement  only ; 
though,  what  are  so  reqmdte,  must  too  often  be  left  to  the 
d^spretion  of  the  gaolers;  who  are  frequently  a  merc^e^srf^e 
of  men,  and,  by  being  conversant  in  scenes  of  misery,  steelea 
against  any  tender  sensation*,  yet  the  law,  as  formerly  held, 
would  not  justify  them  in  fettering  a  prisoner,  unless  where 
he  was  unruly,  or  had  attempted  to  escape  (r)  (11):  fliift 
being  the  humane  language  of  our  ancient  lawgivers  {$)'^ 
**  custodes  poenam  sibi  commissorum  non  aug'eant^nec  eos  tof"' 
queanf;  sed  omni  stevitid  remotd,  pietateque  adhibild,  judi' 
cia  debits  exequantur  (12)  (13)." 


(  )  2  Inst,  aei  ;  3  Inst  d4. 


(0  Flet  L  1,  c.  26. 


(11)  A  constable  has  no  right  to 
handcuff  a  prisoner  whom  he  has  taken 
into  custody  on  suspicion  of  felony,  un- 
less he  has  attempted  to  escape,  or  it  is 
nccMtary  inorder  to  prevent  hise8ca|MBg; 
Wright  V.  Court,  6  D.  &  R.  G2a 

(12)  Gaolers  must  not  aggravate 
the  punishment  of  those  committed  to 
their  custody,  nor  apply  any  species  of 
torture  to  them ;  but  avoiding  all  cmel- 
ty,  and  exercising  justice,  precisely  in- 
flict the  sentence ;  see  2  Chetw.  Bum, 
704,  5,  in  netit, 

(13)  As  regards  the  power  of  com- 
mitment in  particular  cases,  the  foUow- 
ing  decisions  seem  to  deserve  notice : 

A  justice  of  peace  may  commit  a 
feme  covert,  who  is  a  material  witness 
upon  a  charge  of  felony  brought  before 
lum,  and  who  refuses  to  appear  at  the 
sessions  to  give  evidence,  or  to  find 
sureties  for  her  appearance ;  Btnnett  v. 
ir«t«m,  3  M.  &  S.  1. 

In  some  counties  where  a  child  is  a 
witness  in  a  prosecution,  and  has  no 


one  who  wiU  enter  into  a 
for  his  or  her  appearance  at  the  trial, 
the  practice  is  for  the  constable  or  po». 
lice  officer  to  enter  into  a  recognisance 
for  the  child*B  q>pearance,  and  lo  take' 
the  child  to  the  assises,  he  being  aU. 
lowed  the  expense  of  the  child*9  \in^tf^. 
ling,  fee, :  and,  in  such  a  case,  where 
a  child  was  taken  away,  and  the  con- 
stable could  not  bring  her  to  the  ai^ 
sixes,  the  judge  respited  the  constalde^ 
recogpiisance,  that  he  might  bring  the 
child  to  the  next  assises ;  I  Har.  Dig. 
83a 

Where  the  magistrates  of  a  borough 
had  exclusive  jurisdiction  within  the 
borough,  but  concurrent  jurisdiction 
with  the  county  magistrates  over  the 
liberties  of  the  boroogh,  it  was  heM, 
that,  for  offences  committed  within  the. 
liberties,  they  might  commit  to  the 
county  gaol,  and  try  the  prisoners  at 
the  borough  sessions ;  iRer  v.  Matwn^ 
9  D.  &  R.  172. 
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OF  THE  SEVERAL  MODES  OF  PROSECUTION^ 
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The  next  step  towards  the  punishment  of  offenders  is  their  of  the  •erena 

t  n-i«<»  1  •  A"!  modes  of  pro- 

prosecution,  or  the  manner  of  .their  formal  accusation.    And  secntioD,  m, 
this  is  either  upon  a  previous  finding  of  the  fact  by  an  inquest 
or  grand  jury ;  or  without  such  previous  finding.  The  former 
way  is  either  hy  presentment ^  or  indictment. 

I.  A  presentment,  generally  taken,  is  a  very  comprehen-  i.  Presentment, 
sive   term ;    including  not  only   presentments  properly  so  byrrandjory, 
called,  but  also  inquisitions  of  officCj  and  indictments  by  a  SSs.}  bycoroT' 
grand  jury.     A  presentment,  properly  speaking,  is  the  notice  fetode^,'ftc.; 
taken  by  a  grand  jury  of  any  offence  from  their  own  knowledge  .Sarntor  ©mS- 
or  observation  (a),  without  any  bill  of  indictment  laid  before  o^,J^^^^' 
them  at  the  suit  of  tlie  king.    As,  the  presentment  of  a"*^**** 
nuisance,  a  libel,  and  the  like  ;  upon  which  the  officer  of  the 
court  must  afterwards  fmme  an  indictment  (6),  before  the 
party  presented  can  be  put  to  answer  it  (1).     An  inquisitiop 
of  office  is  the  act  of  a  jury,  summoned  by  the  proper  officer 
to  inquire  of  matters  relating  to  the  crown,  upon  evidence 
laid  before  them.     Some  of  these  arc  in  themselves  convic- 
tions, and  cannot  aflerwards  be  traversed  or  denied;  and 


(a)  Lamb.  Eirenarch,  1.  4,  c.  5. 


(/')  2  Inst.  739. 


(1)  A  constable,  also,  may  present 
offences,  of  his  own  knowledge,  but  hU 
presentments,  for  any  offence,  whether 
at  assizes  or  sessions,  must  be  made  on 
oath,  before  a  grand  jury ;  Rex  v. 
Justicet  of  SomerieUhlre,  1  M.  &  K* 
272.  As  to  what  offences  he  may  pre- 
sent, Ritson,  in  his  Office  of  ComtabU, 
p.  62,  says,  **  the  constable  should  pre- 
sent  all  offences  within  his  own  know- 
ledge  which  concern  tlic  peace,  as  de- 
faults of  watching,  disorderly  houses, 
affrays,  6tc.,  at  the  leet,  town,  or  quar- 
ter sessions.     And  such  presentment  is 


as  available  as  one  made  by  twelve 
men;  Dah.  474;  Fits.  6.  But  he  is 
not  obliged  to  present  a  highway,  sworn 
before  him  by  two  witnesses  to  be  out 
of  repair,  even  though  demanded  so  to. 
do  by  the  quarter  sessions ;  and  vulj 
tell  them  plainly  that  he  will  not  pre-, 
sent  ii^ ;  1  Ventr.  396. "  And  now,  by 
the  new  Highway  Act,  5  &  6  W.  IV. 
c.  50,  the  proceeding  by  presentment 
for  the  non-repair  of  highways  is  entirely 
abolished,  and  a  summary  mode  of  pro- 
ceeding before  magistrates  substititted. 
See  Bateman's  edition,  72, 80. 
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therefore  the  inquest,  or  jury,  ought  to  hear  all  that  can  be 
alleged  on  both  sides.     Of  this  nature  all  are  inquisitions  of 
felo  de  se  ;  of  flight  in  persons  accused  of  felony ;  of  deo- 
dands,  and  the  like ;  and  presentments  of  petty  offences  in  the 
sheriff**s  tourn  or  court-leet,  whereupon  the  presiding  oflBcer 
nay  set  a  fine.     Other  inquisitions  may  be  afterwards  ini- 
[♦302]      versed  and  examined;  as  particularly  the  coroner's  ♦inquisi- 
tion of  the  death  of  a  man,-  when  it  finds  any  one  guilty  of 
homicide ;  for  in  such  cases  the  offender  so  presented  must 
be  arraigned  upon  this  inquisition,  and  may  dispute  the  truth 
of  it  (^) ;  which  brings  it  to  a  kind  of  indictment*  the  mo«ft 
usual  and  effectual  means  of  prosecution,  and  into  which  we 
will,  therefore,  inquire  a  little  more  minutely. 
II.  Indictment,       II,  An  indictment  (c)  is  a  written  accusation  of  one  or 

wbiqliiiuist DC  ^  ^ 

jjjjjj* toi^  more  persons  of  a  crime  or  misdemesnor,  preferred  to,  and 
upon  presented  upon  oath  by,  a  grand  jury.  To  this  end  the 
sheriff*  of  every  county  is  bound  to  retui-n  to  every  session  of 
the  peace,  and  every  commission  of  oyer  and  terminer,  and 
of  general  gaol  delivery,  twenty-four  good  and  lawful  men  of 
the  county,  some  out  of  every  hundred,  to  inquire,  preaenig 
do,  and  execute  all  those  things,  which  on  the  part  of  our 
lord  the  king  shall  then  and  there  be  commanded  them  {d). 
They  ought  to  be  fireeholders,  but  to  what  amount  is  uncer- 
tain {e) ;  which  seems  to  be  casus  omissus,  and  as  proper  to 
be  supplied  by  the  legislature  as  the  qualifications  of  the 
petit  jury  ;  which  were  formerly  equally  vague  and  uncertain« 
but  are  now  settled  by  several  acts  of  parliament  (3).  How- 
ever, they  are  usually  gentlemen  of  the  best  figure  in  the 
county.     As  many  as  appeal*  upon  this  panel  are  sworn  uppn 


(c)  See  Appendix,  §  1. 

(d)  2  Hal.  P.  C.  154. 


(e)  Ibid.  155. 


(2)  It  seems  to  be  the  better  opinion, 
that  mny  finding  by  a  ooroner*s  inqui- 
sition may  be  traversed ;  see  Jervis  on 
Coroners,  282  et  $€q,,  where  the  au- 
thorities upon  the  subject  aro  collected 
and  considered. 

(3)  The  qualification  of  grand  ju- 
ron  **  in  courts  of  sessions  of  the  peace," 

is  defined  by  6  Geo.  IV.  c  5a  S  U^mt 
whkii  toe  post,  3da«Mn«(u.     AfnuKl 


juror  who  has  assisted  in  finding  a  trae 
bill  against  a  person  indicted  of  felonj 
or  trespass,  cannot  sit  upon  the  petty 
jury  to  try  the  same  person ;  see  ^ 
Edw.  III.  St.  5,  c.  3.  As  to  the  quali- 
fications  of  grand  jurors  generally,  and 
other  matters  relating  to  the  same  sub- 
ject, see  I  Chit.  Cr.  L.  c.  6;  Optk- 
yer*s  Cr.  St  S6a 
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the  grand  jury,  to  the  amount  of  twelve  at  the  least,  and  fiot 
more  than  twenty-three,  that  twelve  may  be  a  majority* 
Which  number,  as  well  as  the  constitution  itself,  we  find  ex* 
SK^tly  described,  so  early  as  the  laws  of  king  Ethelred  (/)• 
^  MxeatU  senior es  duodecim  thani^  et  preefectus  cum  m,  «/ 
jurent  super  sanctuarium  quod  eis  in  manus  datury  quod  f»o* 
tint  u'llum  innocentem  aecustxrey  nee  aUquem  noadum  ce^ 
lore  (4)."  In  the  time  of  king  Richard  the  first,  according 
to  Hoveden,  the  process  of  electing  the  grand  jury,  ordained 
by  that  prince,  was  as  follows :  four  knights  were  to  be  taken 
fixmi  the  county  at  lai*ge,  who  chose  two  more  out  of  CTergr 
hundred ;  which  two  associated  to  themselves  ten  other  prin- 
cipal fi'eemen,  and  those  twelve  were  to  answer  concerning 
all  particulars  relating  to  their  own  district.  This  number 
was  probably  *found  too  large  and  inconvenient;  but  the 
traces  of  this  institution  still  remain,  in  that  some  of  the  jury 
must  be  summoned  out  of  every  hundred.  This  grand  jury 
are  previously  instructed  in  the  articles  of  their  inquiry,  by  a 
charge  from  the  judge  who  -presides  upon  the  bench^  They 
then  withdraw,  to  sit  and  receive  indictments,  which  are  pre-- 
ferred  to  them  in  the  name  of  the  king,  but  at  the  suit  of  any 
private  prosecutor ;  and  they  are  only  to  hear  evidence  «n 
behalf  of  the  prosecution  :  for  the  finding  of  an  indictment 
is  only  in  the  nature  of  an  inquiry  or  accusation,  which  is 
afterwards  to  be  tried  and  determined ;  and  the  grand  juiy 
are  only  to  inquire  upon  their  oaths,  whether  there  be  suffi- 
cient cause  to  call  upon  the  party  to  answer  it.  A  grand 
jury,  however,  ought  to  be  thoroughly  persuaded  of  the 
truth  of  an  indictment,  so  fiir  as  their  evidence  goes ;  and 
not  to  rest  satisfied  merely  with  remote  probabilities:  a 
doctrine,  that  might  be  applied  to  very  oppressive  pur- 
poses ig)  (5). 


[♦303] 


(J)  Wilk.  LL.  Angl.  Sax.  117. 


{g)  State  Trials,  ir.  16a 


(4)  The  twelve  senior  shidl  go  out, 
and  Uieir  foreman  with  them,  and  shall 
swear  upon  the  Holy  Gospel,  which  is 
placed  in  their  hands,  that  they  will 
not  accuse  any  innocent,  or  conceal  any 
guiltj,  man. 

■    (5)  Upon  an  indictmmit  fior  liigii 
treason  against  the  Earl  of  ShaftcdMry 


in  the  year  1681,  the  evidence  was 
given  in  public  before  the  grand  jvy 
at  the  Old  Bailey ;  and  the  gentlemen 
of  the  jury  expressing  some  doubts  svith 
regard  to  the  legality  of  the  proceed- 
ing, Lord  C.  J.  PMnberton,  vid  C  J. 
North  bothdedired  that  it  lati  ilptgrt 
beca  tiM  MK5liM  to 


whows  jnrtedic-    <  The  grand  jufv  are  swom  to  inmiire,  only  for  tlh*- body  <rf 

tion  is  limited  to     .  ^  •'•^  ..i»-  » 

their  own  the  couttty,  pro  corpore  comttaius;  and  therefore  thei^cttti- 
not  regularly  inqtiire  of  a  fact  done  out  of  tfaut  couMy 'Ibl^ 
n^hich  they  are  sworn,  unless  particularly  enabled  by  aet^ 
parliament.  And  to  bo  high  a  nicety  -was  this  matter  ^k^ 
cifently  carried,  that  where  a  man  was  wounded  in  one  cottnty^ 
ahd  died  in  another,  the  offender  was  at  common  law  indi^ 
able  in  neither,  because  no  complete  act  of  felony  Wat  doteii 
in  any  one  of  them :  but  by  statute  2  and  8  Edw.  VI.  c.  24^ 
he  is  now  indictable  in  the  county  where  the  party  diedi 
And,  by  statute  3  Geo.  II.  c.  21,  if  the  stroke  or  poisoriiil^ 
be  in  England,  and  the  deatli  upon  the  sea  or  out  of  Englknd'^ 
or y  vice  versd;  the  offenders  and  their  accessaries  may  be 
indicted  in  the  county  where  either  the  death,  poisoi^ing^b^ 
stroke  shall  happen.  And  so  in  some  other  cases :  as  par^ 
ticularly,  where  treason  is  committed  out  of  the  realm,  it  nx^ay 
be  inquired  of  in  any  county  within  the  realm,  as  the  king 
shall  direct,  in  pursuance  of  statutes  26  Hen.  VIII.  c.  13; 

'•  '  83  Hen.  VIII.  c.  23;  85  Hen.  VIII.  c.  2,  and  5  and  6 

fidw.  VI.  c.  11.     And  counterfeiters,  washers,  or  minishers 

[*304«]  ♦of  the  current  coin,  together  with  all  manner  of  felons  aiid 
then*  accessaries,  may,  by  statute  26  Hen.  VIII.  c.  6,  con- 
firmed and  explained  by  34  and  35  Hen.  VIII.  c.  26,  §  75, 
76,  be  indicted  and  tried  for  those  offences,  if  committed  in 
any  part  (A)  of  Vi^ales,  before  the  justices  of  gaol  delivery  and 
of  the  peace  in  the  next  adjoining  county  of  England,  where 
the  king's  writ  runneth :  that  is,  at  present  in  the  county  of 
Hereford  or  Salop  ;  and  not,  as  it  should  seem,  in  the  county 
of  Chester  or  Monmonth :  the  one  being  a  county  palatine 
where  the  king's  writ  did  not  run,  and  the  other  a  part  of 
Wales,  in  26  Hen.  VIII.  (i).  Murders  also,  whether  com- 
mitted in  England  or  in  foreign  parts  (*),  may  by  virtue  of  the 
statute  33  Hen.  VIII.  c.  23,  be  inquired  of  and  tried  by  the 
king's  special  commission  in  any  shire  or  place  in  the  kii^- 
dom.     By  stat.  10  and  11  W.  III.  c.  25,  all  robberies  and 

(/i)  Stra.  533;  8  Mod.  134.  (A)  Ely's  case,  at  the  Old  Bailey* 

(»)  See  Hardr.  66.  Dec.  1720;  Eoachc's  case,  Dec.  1775- 
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ncsscs  pubUdy  before  the  grand  jury,  Harg.  St.  Tr.  417.*  But  I  appreh^^ 
whenever  it  had  been  requested  by  this  is  the  last  instance  of  such  a  pro- 
thpsewlioprotecated  for  the  king;  d     cedure— Ch. 


XUJ&  SEVERAL   lfODB&  OF   PB4HIS€UT«9N.  MA 


Other  caf»tal  crimes,  committed  in  Newfoundland,  may:  be 
inquired  of  and  tried  in  any  county  in  England.  Ofiencps 
^giaipeA  the  Black  Act,^9  Geo.  L  c.  S2,  may  be  inquired;  of 
imd  tried  in  any  county  of  England,  at  the  option  of  the  pro- 
sequtor  (/].  So  felonies  in  destroying  turnpikes,  or  works 
upon  navigable  rivers,  erected  by  authority  of  parliaments 
VM^,  by  statutes  8  Geo.  II.  c.  SO,  and  13  Geo.  III.  c  84| 
be  inquired  of  and  tried  in  any  adjacent  county.  By  statute 
36  Geo.  IL  c.  19,  plundering  or  stealing  from  any  vessel  in 
distress  or  wrecked,  or  breaking  any  ship  contrary  to  1)8 
Ann.  st  2,  c.  18,  (m),  may  be  prosecuted  either  in  the  county 
whei'e  the  fact  is  committed,  or  in  any  county  next  adjoin? 
ing;  and,  if  committed  in  Walesj  then  in  the  next  adjoining 
English  county :  by  which  is  understood  to  be  meant  such 
English  county  as,  by  the  statute  ^  Hen.  VIII.  above  men- 
tipia^d,  had  before  a  concurrent  jurisdiction  with  the  gre^j^ 
sessions  of  felonies  committed  in  Wales  (»).  Felonies  com-* 
roitted  out  of  the  realm,  in  burning  or  destroying  the  king's 
shqps^  ♦magazines,  or  stores,  may,  by  statute  12  Geo.  IR»  [*305] 
c.  24,  be  inquired  of  and  tried  in  any  county  of  England* 
or  in  the  place  where  the  offence  is  committed.     By  statute  ;.  " 

13  Geo.  III.  c.  63,  mbdemesnors  committed  in  India  may  be 
tried  upon  information  or  indictment  in  the  court  of  King> 
Bench  in  England ;  and  a  mod^  is  marked  out  for  examining 
witnesses  by  commission,  and  transmitting  their  depositions 
tp  the  court.  But,  in  general,  all  offences  must  be  inquired 
into  as  well  as  tried  in  tlie  county  where  the  fact  is  coromif^ 
ted«  Yet,  if  larceny  be  committed  in  one  county,  and  the 
goods  carried  into  another,  the  offender  may  be  indicted  in 
either ;  for  the  offence  is  complete  in  both  (o).  Or,  he  may  be 
indicted  in  England  for  larceny  in  Scotland,  and  carrying  the 
goods  with  him  into  England,  or  vice  rersd ;  or  for  receiving 
in  one  part  of  the  united  kingdom  goods  that  have  been 
stolen  in  another  (p).  But  for  robbery,  burglary,  and  the 
like,  he  can  only  be  indicted  where  tlie  &ct  was  actually  cood* 

(/)  So  held  by  all  the  judges,  H.  11  wrecked  on  the  coast  of  Anglesey.     It 

Geo.  III.  in  the  case  of  Richard  Mor-  was  moved  in  arrest  of  judgment,  that 

tis  on  a  cose  referred  frcm  the  Old  Chester  and  not  Salop  was  the  next  ad- 

Bailoy.  joining  English  county,    But.^.tliA 

(m)  See  page  245.  judges,  (in  Mich.  15  Geo.  IIL,)  held 

(n)  At  Shrewsbury  summer  assises,  the  pnpseeittioatahe  regular.  «•    . .  :; : 

1774,  Pwry  and  Roberts  were  con-  :(»)  I.H4,  P. C  507.  ..     ./   ...  !:iv. 

Tfcted  of  plundering  a  Tessel  which  was  .  (p)  Stat,  UiXho*  lHa  81/  ^    .u 


■oa>B»  <»r 


nutted:  for  dioiigh  die  carrying  away  and  keqpiog^  ti^fbe 
goods  is  a  coKtiniiation  of  the  original  taking,  ani  b  thet9" 
fere  larceny  in  the  second  county,  yet  it  is  not  a  roUbery  or 
burglary  in  that  jurisdiction.  And  if  a  person  be  indicted  ip 
one  county  for  larceny  of  goods  originally  taken  in  anothepb 
and  be  thereof  convicted  or  stands  mute,  he  shaU  not  be 
admitted  to  his  clergy;  provided  the  original  taking  be 
attaided  with  such  circumstances  as  would  have  ousted  him 
of  his  clergy  by  virtue  of  any  statute  made  pie^vious  to  ibe 
year  16»1  (^)  (6). 

(9>  StaL  25  Hen.  VIII    c  3;  3  W.  &  M.  c  S. 


(6)  The  law  reipecting  reime  in 
criminal  prosecutions  has  been  recently 
revised  and  simplified,  and  is  now  as 
Mows: — 

As  to  murder.  By  9  Geo.  IV.  c.  31, 
§  7,  if  any  British  subject  shall  be 
charged  in  England  with  any  murder 
or  manslaughter,  or  with  being  acces- 
sary before  the  fact  to  any  murder,  or 
aHer  the  fact  to  any  murder  or  man- 
slaughter, committed  on  land  out  of  the 
umted  kingdom,  whether  within  the 
Idng's  dominions  or  without,  any  justice 
«f  the  county  or  place  where  the  person 
so  charged  shall  be,  may  take  cogni- 
zance of  the  charge,  and  proceed  therein 
as  if  it  had  been  committed  within  the 
linrits  of  his  ordinary  jurisdiction ;  and 
if  any  person  so  charged  shall  be  com- 
mitted for  trial,  or  admitted  to  bail,  a 
commission  shall  be  directed  to  such 
persons  and  into  such  county  or  place 
as  shaU  be  appointed  by  the  lord  chan- 
cellor, for  the  speedy  trial  of  any  such 
offender ;  and  such  persons  shall  have 
power  to  hear  and  determine  all  such 
elfences,  within  the  county  or  place 
limited  in  their  commission  by  a  jury  of 
such  county  or  place,  in  the  same  man- 
ner as  if  the  ofienccs  had  been  actually 
eommitted  in  such  county  or  place: 
md  by  §  8,  where  any  person  being 
Monioasly  struck,  poisoned,  or  hurt, 
upon  the  sea,  or  at  any  place  out  of 
England,  shall  die  of  such  stroke,  &c. 
in  England,  er  vier  «trs#,  every  affmce 


committed  in  respect  of  any  sneli 
whether  the  same  shall  amount^to  the 
offence  of  murder,  or  manslaughter,  er 
being  accessory  befbra  the  fact  tomm^ 
der,  or  after  the  fact  to  murder  orsMi- 
slaughter,  may  be  tried  and  punished 
in  the  county  or  place  in  England  in 
which  such  death,  stroke,  Ac.  shall 
happen,  in  the  same  manner,  in  all  re- 
spects, as  if  such  offence  had  beta 
wholly  committed  in  that  county  or 
place. 

The  2  &  3  Edw.  VI.  e.'24^  whkh 
relates  to  the  trial  of  murder,  wIwbb 
the  stroke  or  poisoning  is  in  cme  coimty, 
and  the  death  in  another,  being  wholly 
repealed  by  the  7  Geo.  IV.  c.  64,  and 
no  shnilar  provisbn  being  erpretsiy  w- 
enacted,  a  question  arises  whether  mu»> 
der  is  within  the  7  Geo.  IV.  c.  64,  §  12, 
which  provides  that  any  felony  begun 
in  one  county  and  completed  in  another, 
may  be  tried  in  either.  If  the  Itttv 
provision  does  not  comprehend  murder, 
there  seems  to  be  the  same  difficulty 
respecting  the  trial  in  such  cases,  as 
there  was  at  the  common  law.  Differ- 
ent opinions  have  been  expressed  upon 
the  pohrt;  see  Car.  C.  L.  19;  Coll- 
yer's  Cr.  St.  254,  note.  It  is  said  thit 
where  the  causa  causans  occurs  in  one 
county,  and  the  death  happens  in  ano- 
ther, the  coroner  of  the  latter  county 
shall  proceed  to  take  the  in<{uisitioi\; 
Jervis  on  Coroners,  51 .  And,  upon  tfte 
wholef  it  seems  just£Sable  to  aisiime 
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When  the  grand  jury  have  heard  the  endence»  if  they  ^ajiS^fi 
Aink  it  a  groundless  accusation,  they  used  formerly  to  in-**"*  miMtcon. 


Ait,  fak  mefa  easm,  the  murder  nay  be 
tried  im  either  eoimty ;  vide  antBy  196^ 
note  (33). 

As  to  offences  committed  on  the  bor- 
dfers  of  counties.  By  7  Geo.  IV.  c.  64, 
5  )S>  where  my  felony  or  misdemeanor 
Aall  be  committed  on  the  boundary 
or  boundaries  of  two  or  more  counties, 
or  within  500  yards  thereof,  or  shall  be 
begun  in  one  county  and  completed  in 
another,  every  such  felony  or  misde- 
meanor may  be  tried  and  punished  in 
any  of  the  said  counties,  in  the  same 
loatiner  as  if  it  had  been  actually  and 
wholly  committed  therein. 

As  to  offences  committed  on  persons 
or  property  in  coaches  or  vessels.  By 
7  Geo.  IV.  c.  64,  §  13,  where  any  fe- 
lony or  misdemeanor  shall  be  committed 
en  any  person,  or  on  or  in  respect  of 
any  property  in  or  upon  any  coach, 
waggon,  cart,  or  other  carriage  what- 
ever, employed  in  any  journey,  or  on 
board  any  vessel  whatever  employed  on 
any  voyage  upon  any  inland  navigation, 
such  felony  or  misdemeanor  may  be 
tried  and  punished  in  any  county  through 
any  part  whereof  such  coach,  &c.,  or 
vessel,  shall  have  passed  in  the  course 
of  the  journey  or  voyage  during  which 
such  felony  or  misdemeanor  shall  have 
been  committed,  in  the  same  manner  as 
if  it  had  been  actually  committed  in 
such  county;  and  where  any  part  of 
any  highway  or  navigation  shall  con- 
stitute the  boundary  of  any  two  coun- 
ties, such  felony  or  misdemeanor  may 
be  tr^  and  punished  in  either  of  the 
said  counties  through,  or  adjoining  to, 
or  by  the  boundary  of  any  part  whereof 
such  coach,  &c.,  or  vessel,  shall  have 
passed,  in  the  course  of  the  journey  or 
voyage  during  which  such  felony  or 
misdemeanor  shall  have  been  eom« 
mitted,  in  the  same  manner  aa  if  it 
had  been  actually  committed  in  toch 
etantj. 

At  to  UtWKf  gmmtiUf.    Bf  te 


Larceny  Act,  7  &  8  Geo.  IV.  c.  2!^ 
§  76,  if  any  penon  having  MaaMtoAf 
taken  any  pn^perty  in  any  one  pavt^iC 
the  united  kingdom,  shall  afterwards 
have  it  in  his  possession  in  any  other 
part,  he  may  be  indicted  for  larceny  h 
that  part  where  he  shall  ao  have  aneii 
property  in  his  possession,  as  if  he  hid 
actually  stolen  it  there :  and  any  per- 
son having  knowingly  received,  in  any 
one  part  of  the  united  kingdom,  any 
stolen  property,  which  shall  have  been 
stolen  in  any  other  part,  may  be  in- 
dicted for  such  offence  in  that  part 
where  he  shall  so  receive  such  property, 
as  if  it  had  been  originally  stolen  id 
that  part. 

As  to  accessaries.  By  7  Geo.  IV. 
c.  64,  §  9,  accessaries  before  the  fact 
to  any  felony,  maybe  tried  in  any  court 
that  has  jorisdBction  to  try  the  principal 
offender,  although  the  offence  of  such 
accessaries  may  be  committed  on  the 
high  seas,  or  on  land,  within  or  with- 
out the  king*!s  dominions :  and  if  the 
principal  offence  is  committed  in  one 
county,  and  the  other  offence  in  ano- 
ther, such  accessaries  may  be  tried  in 
either;  and  by  sect.  10,  a  similar  pro- 
vision is  made  with  respect  to  accessa- 
ries after  the  fact  to  felony.  See  this 
section  set  oat  in  full,  ante,  40,  n,  (I9\ 
Thb  repeals  the  43  Geo.  III.  c.  113^ 
§  5.  See  further  as  to  the  venae  m 
indictments  of  offences  committed  on 
the  high  seas,  ante,  269,  note  (15). 

As  to  treasons.  By  35  Hen.  Vllf. 
c.  i  (which  is  not  repealed  by  I  &  2 
P.  &  M.  c.  10,  see  1  East,  P.  C.  163), 
all  treasons  w  misprisions  of  treasoa 
committed  ont  of  the  realm,  may  b6 
tried  m  the  court  of  King's  Bench,  by 
a  jury  of  the  coonty  in  which  the  coot 
sits,  or  by  a  speeial  eoimnSssion  in  any 
eonnty  of  England ;  fee  1  Chit  O: 
L.  186. 

mk  mdictiBettt  for  bigamy  ^^y»  bv 
»  O^  IV.  e.  81,  $  ^"be  trMia^ 


ear  to  flod  a, 
tr&1»ffl. 
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dorse  on  the  back  of  the  bUl|  .'^i^fiaramifc.-*'  or«  -ve 
nothing  of  it ;  intimating  that,  though  the  &cts  mij^-foa*- 
sibly  be  true,  that  truth  did  not  appear  to  them :  bttt4Mi«si 
they  assert,  in  English,  more  absolutely  **  not  a  true  bill  ^ 
or  (which  is  the  better  way) ''  not  found ;"  and  then  the  pMtJft 
is  discharged  without  further  answer.  But  a  fresh  bill  manr 
afterwards  be  preferred  to  a  subsequent  grand  jury.  If  ifaejr 
are  satisfied  of  the  truth  of  the  accusation,  they  then  ♦iodovie 
upon  it,  "  a  true  bill ;"  anciently,  "  billa  vera.'*  The  indict- 
ment is  then  said  to  be  found,  and  the  party  stands  indicted. 
But,  to  find  a  bill,  there  must  at  least  twelve  of  the  jury 
agree :  for  so  tender  is  the  law  of  England  of  the  lives  of  the 
subjects,  that  no  man  can  be  convicted  at  the  suit  of  the  king 
of  any  capital  offence,  unless  by  the  unanimous  voice  of 
twenty-four  of  his  equals  and  neighbours :  that  is,  by  twelve, 
at  least,  of  the  grand  jury,  in  the  first  place,  assenting  to  the 
accusation ;  and,  afterwards,  by  the  whole  petit  jury,  of  twelve 
more,  finding  him  guilty  upon  his  trial.  But  if  twelve  of  the 
grand  jury  assent,  it  is  a  good  presentment,  tliough  some  of 
the  rest  disagree  (r).  And  the  indictment,  when  so  found,  ia^ 
publicly  delivered  into  courts 

The  indictment       Indictments  must  have  a  precise  and  sufficient  certainty. 

£id*cSrti*riiui  -  By  statute  1  Hen.  V.  c.  5,  all  indictments  must  set  forth  the  . 

dJ^plttSS^of"**  Christian  name,  surname,  and  addition  of  the  state  and  de* 
gi-ee,  mystery,  town  or  place,  and  the  county,  of  the  offender, 
and  all  this  to  identify  his  person  (7).     The  time  and  place 

(r)  2  Hal.  p.  C.  161. 


the  ofltendcr : 
the  time  and 


county  where  the  offender  is  appre> 
hended,  or  U  in  custody,  the  same  as  if 
the  offence  had  been  actually  commit- 
ted there. 

In  an  indictment  for  a  libel  the  venue 
must  be  laid  in  the  county  where  the 
publication  took  place. 

Indictments  for  offences  against  the 
customs  and  excbe  may  be  tried  in  any 
county  of  England ;  see  the  recent  sta- 
tute of  8  &  4  M'.  IV.  c.  53,  §§  77, 
122;  Cro.  Cir.  Comp.  450-7. 

0£R*nces  committed  in  a  county  of  a 
city  or  town,  may  be  tried  in  the  county 
at  large;  see  98  Geo.  III.  c.  52; 
51  Geo.  IIL  c.  100;  OD  Geo.  HI.  c.  4; 
1  O^.  IV.  c«  4.     If  the  indictmetit 


states  the  felony  to  have  been  commit- 
ted in  the  county  at  large,  and  it  was 
committed  in  the  county  of  a  city  or 
town,  this  is  bad ;  Hex  v.  Mellttr^  R.  it 
R.  C.  C.  144.  But  if  the  offence  be 
properly  laid  in  the  county  of  a  town. 
and  the  indictment  is  preferred  ia  tl^ 
county  at  large,  it  need  not  be  averred 
that  that  U  the  next  adjoining  coitntj 
to  the  county  of  the  town;  liti  v.  Oojfl 
id.  179.  The  36  Hen.  VIII.  c.  6,  $6^ 
which  makes  felonies  in  Wales  triable, 
in  the  next  English  county,  extendi  to 
felonies  created  since  that  statute;  Rex 
V  IVyndham,  id.  107. 

(7)  The  indictments  mentioBed  tit- 
this  atatute  are  tbote  "ia  whicb  tlie 
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ant  mba  to  be  ascertained,  by  naming  the  day  and  township  g^.^n^^^^ 
ia  wfakii  die  fiMt  was  committed ;  though  a  mistake  in  these  o'?>i«*B?i, 
peioii  ia  in  general  not  held  to  be  material,  provided  the  time  tiw  i 
be  laid  previous  to  the  finding  of  the  imUctment,  and  the 
plmo0  ta  be  within  the  jurisdiction  of  the  court ;  unless  where 
the  place  is  laid,  not  merely  as  a  venuef  but  as  part  of  the  de- 
scription of  the  £ict  (a)  (8).     But  sometimes  the  time  may  be 
very  nuterial,  where  there  is  any  limitation  in  point  of  time 


(f )  2  Hawk.  p.  C.  4d5. 


« vfftnt  shftU  Im  awarded,"  shewing  that 
it  extends  only  to  cases  in  which  pro- 
cess of  outlawry  may  be  had ;  see  Cro. 
Kiiz,  14B.  This  statute  extends,  how- 
erer,  to  a  pnsentment  before  a  coroner, 
which  if  to  be  taken  as  an  indictment, 
and  upon  which  outlawry  lies;  see 
2  Leon.  200;  Jenis  on  Cormert,  dS, 
S7.  If  the  name  of  a  prisoner  is  un- 
known, and  he  refuse  to  disclose  it,  an 
indictment  against  him  as  a  person 
whose  name  is  to  the  jnrors  unknown, 
but  who  is  personally  brought  before 
the  jurors  by  the  keeper  of  the  prison, 

win  bo  tvfficient ;   Rex  v. ,  R.  ft 

R.  C.  C.  489.  But  an  indictment 
against  him  as  a  person  to  the  jurors 
unknown,  without  something  to  ascer- 
tain whom  the  grand  jury  meant  to 
dofrignate,  is  insufficient;  Id.  Ibid. 
An  Indictment  for  conspiracy  alleged 
tliat  **  at  the  court  of  quarter  sessions 
hdlden,  &c.,  an  indictment  agdnst  A. 
was  preferred  to  and  found  by  the  grand 
jury  :'*  held,  that  this  allegation  must 
l>e  proved  by  a  caption  regularly  drawn 
up  of  record,  and  that  the  minute-book 
kept  by  the  clerk  of  the  peace  could 
not  be  received  as  evidence  of  the 
finding  of  the  bill,  though  no  record 
had  been  in  hct  drawn  up;  Rex  v. 
Smith,  8  B.  &  C.  341.  By  the 
7  Geo.  IV.  r.  64,  5  19,  "no  indict- 
ment or  information  shall  be  aliatcd 
by  reason  of  any  dilatory  plea  of  mis- 
nomer, or  of  want  of  addition,  or  of 
wrong  additkm,  «f  the  party  offering 
stick  plea,  if  iIm  oout  ahall  be  tatkfied 
VOL.  IV. 


by  affidavit,  or  otherwise,  of  the  truth 
of  such  plea;  hot,  in  such  case,  the 
court  shall  forthwith  cause  the  indict- 
ment or  information  to  be  amended, 
according  to  the  truth,  and  shall  call 
upon  such  party  to  plead  thereto,  and 
shall  proceed  as  if  no  soch  plea  had 
been  pleaded."  Such  amendments  may, 
it  is  presumed,  be  made,  without  the 
intervention  of  the  grand  jury,  and  the 
power  to  make  them  renders  pleas  of 
misnomer,  or  of  want  of  addition,  or  of 
wrong  addition,  useless.  But  as  the 
1  Hen.  V.  c.  5,  is  not  repealed,  and 
the  7  Geo.  IV.  c.  64,  §  19,  does  not 
cure  error,  it  seems  that  a  party  out- 
lawed by  a  wrong  addition,  may  stiU 
take  advantage  of  it,  as  error;  see 
Parker's  cau,  Comb.  184.  Though,  if 
the  outlawry  were  reversed,  the  pri- 
soner  would  still  be  called  upon  to  plead 
to  the  indictment ;  see  2  Hawk.  P.  C. 
665.  So  that  it  would  be  of  little  ad- 
vantage to  take  the  objection. 

(8)  By  7  Geo,  IV.  c.  64^  $  20,  <*  no 
Judgment  upon  any  indictment  or  in- 
formation, for  any  felony  or  miide« 
meaner,  whether  after  verdict  or  out- 
lawry, or  by  confession,  default,  or 
otherwise,  shall  be  stained  or  rw*r$ed  lor 
want  of  the  averment  of  any  nr.atter  un- 
necessary to  be  proved ;  nor  for  the 
omission  of  the  words,  *  as  appears  by 
the  record,*  or,  *  with  force  and  arpM»' 
or,  *against  the  peace ;*  nor  for  the  in. 
sertion  of  the  wotdi,  *  agaiail  the  form 
of  the  statute,*  instead  ci,  *  afMnift  tkm 
form  of  the  atatotei^*  or  nee  rrrai;  aor 
H  H 
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assigned  for  the  prosccation  of  offenders :  asby  the  statute 
7  W.  JII.  c.  3,  which  enacts,  that  no  prosecutioti  shall  beliad 
'^mrany  of  the  treasons  or  misprisions  therein  mentioned,  (ac- 
cept an  assassination  designed  or  attempted  on  the  person  of 
•the  king,)  unless  the  bill  of  indictment  be  found  within  three 
'years  after  the  c^aice  committed  {t) :  and,  in  case  of  murder, 
^the  time  of  the  death  must  be  laid  within  a  year  and  a  day 
^cifter  the  mortal  stroke  was  given.     The  offence  itself  wast 
also  be  set  forth  with  clearness  and  certainty ;  and  in  some 
crimes  particular  words  of  art  must  be  used,  which  are  so 
appropriated  by  the  law  to  express  the  precise  idea  which  it 
[*307]      entertains  of  the  *offence,  that  no  other  words,  however  syno- 
^njrmous  they  may  seem,  are  capable  of  doing  it.     Thus,  in 
treason  the  facts  must  be  be  laid  to  be  done,  **  treasonably, 
and  against  his  allegiance  ;*'  anciently,  "  proditorie  et  conira 
UgeantuB  stuje  debitum  ;'*  else  the  indictment  is  void.     In  in- 
dictments for  murder,  it  is  necessary  to  say  that  the  party 
indicted  "murdered,"  not  "killed"  or  "slew,"  the   other; 
which,  till  the  late  statute,  was  expressed  in  Latin  by  the 
word  "  murdravit  («)."     In  all  indictments  for  felonies,  Ae 
adverb  "  feloniously,"  ^^felonice,  "  must  be  used ;    and  for 
burglaries   also,    ** burglariter^''  or  in  English,    "burglari- 
ously :"  and  all    these  to  ascertain  the   intent.     In  rapes, 
.the  word  ''rapult,''  or  "ravished,"  is  necessary,  and  must 
■not  be  expressed  by  any  periphrasis  ;  in  order  to  render  die 

(0  Post.  249.  (w)  See  vol.  III.  page  321. 


for  that  any  person  or  penons  men-  dictment  or  information  to  have  had 

.  tioned  in  the  indictment  or  information,  jurisdiction  over  the  offence. "  The  oh- 

is  or  are  designated  by  a  name  of  office,  jections  enmnerated  in  this  clause  are 

or  other  descriptive  appellation,  instead  no  longer  available,  either  m  amst  of 

of  his,  her,  or  thdft  proper  name  or  judgment,  or  by  writ  of  error,  beeaase 

.wnes;  nor  for  omitting  to  state  the  it  enacts  that  judgment  shall  not  be 

time  at  which  the  ofifenoe  was  commit-  dtat^ed,  which  applies  to  motions  in  ar- 

ted,  in  any  case  where  time  is  not  of  rest  of  judgment;   or  rtversed,  which 

the  essence  of  the  offence;  nor  for  i^lics  to  writs  of  error.    But,itaoems, 

statii^  the  time  imperfectly ;  nor  for  that  any  of  these  objections  will  still  be 

.  Jtating  the  offence  to  have  been  com-  available  on  demurrer,  where  the  pri- 

.mitted  on  a  day  subsequent  to  the  find-  soner  prays  judgment  in  his  favoor,  and 

.iag  of  the  indictment  or  exhibiting  the  if  his  demurrer  is  allowed,  jndgnwnt  is 

informatioQ,  or  oa  an  impossible  day,  or  neither  sUyed  nor  reversed,  but  given 

,«n  a  day  that  iiever happei^;  nor  for  in  his  fisvour.    See  further  on  tiuasvb. 

.want  of  A  proper  /or  perfect  Tenne,  ject.  Car.  Cr.  L,  46,  fl  sef.,  «id  the 

vhesetheoourtihaUaffMarbj.t^iBT  eaaes  there  eiled. 
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crime  certain.  So  in  larcenies  idso,  *the  words  **  felomce 
cepit  et  asporiavil"  **  feloniously  took  and  carried  away/* 
are  necessary  to  erery  indictment ;  for  these  only  can  express 

'  the  very  offence.  Also  in  indictments  for  murder,  the  iengdi 
and  depth  of  the  wound  should  in  general  be  expressed,  in 
order  that  it  may  appear  to  the  court  to  have  been  of  a  mortal 
nature:  but ifit goes  through  the  body,  then  its  dimensions  are 

^immaterial,  for  that  is  apparently  sufficient  to  have  been  the 
cause  of  the  death.     Also,  where  a  limb,  or  the  like,  is  abso- 

'  lutely  cut  off,  there  such  description  is  impossible  (i').  Lastlyi 
in  indictments,  the  value  of  the  thing,  which  is  the  subject  or 
instrument  of  the  offence,  must  sometimes  be  expressed  (9). 
In  indictments  for  larcenies  this  is  necessary,  that  it  may 
appear  whether  it  be  grand  or  petit  larceny ;  and  whether 
entitled  or  not  to  the  benefit  of  clergy  (10) :  in  homicide  of 

(v)  5  Rep.  122. 


(9)  An  indictment  for  stealing  a 
sheep,  or  any  other  cattle,  must  lay  it 
to  bo  of  some  value,  for,  unlesi  its  value 
exceed  twelve  pence,  the  stealing  it  is 
not  capital ;  Rexy.  Peel,  R.  &  R.  C.  C. 
407.  Where  value  is  essential,  and  in 
the  indictment  it  is  ascribed  to  many 
articles  collectively,  the  offence  must 
be  made  out  as  to  every  one  of  the  ar- 
ticles ;  for  the  grand  jury  have  as- 
cribed the  value  collectively;  Rex  v. 
Fon^h,  id.  274.  But  an  indictment 
for  embezzling  money,  need  not  specify 
the  exact  sum  embeaoled  ;  Rex  ▼.  Car- 
son, id.  803.  Though  it  ought  to  set 
out  specifically  some  article  of  the  pro- 
perty embezzled,  and  the  evidence 
should  support  that  statement ;  Rex  v. 
Furveaux,  id.  335;  Rex  v.  Tyers,  id. 
402. 

(10)  There  are  some  recent  enact- 
inettts,  respecting  indictments  for  lar- 
ceny, which  it  seems  important  to  no- 
tice here.  By  7  Geo.  IV.  e.  64,  §  14, 
**  to  remove  the  difficulty  of  statingthe 
names  of  all  the  owners  of  property  in 
the  case  of  partners  and  other  joint 
owners,'*  the  property  of  partners  may 
be  laid  in  any  one  partner  by  name,  and 


another,  or  others.     By  sect.  15,  pro- 
perty belonging  to  counties,  &c.,-may 
be  laid  in  the   inhabitants,    withoiit 
naming  them.     By  sect.  16,  property 
ordered  for  the  use  of  the  poor  of  pa- 
rishes, &c.,  may  be  laid  in  the  over- 
seers, without  naming  them ;  and  ma^ 
terials,&c.  for  repairing  highways^  may 
be  laid  to  be  the  property  of  the  sur- 
veyor, without  naming  him.     By  sect. 
17,  property  of  turnpike  trustees  may 
be  laid  in  the  trustees,  without  wiayBg 
them.     And  by  §  18,  property  under 
eommiarioners  of-  sewers  may  be  laid 
in  the  commiitioners,  irithout  nasing 
them.    By  7  &  8  Geo.  IV.  c.  29,  §  21, 
in  indictments  for  stealing  records,  &c. , 
it  is  unnecessary  to  allege  either  tiMt 
the  article  is  the  property  of  any  penon, 
or  that  it  is  of  any  value.    By  sect.22, 
a  similar  provision  is  made  respeetiBg 
wills.     By  vect.  44,  where  the  mate- 
rials therein  enumerated  are  fixed  in 
any  square,  street,  or  other  like  place, 
it  is  tmutfuuMaiy  to  allege  them  to  be 
the  property  of  any  peraen.     And  by 
sect.  46,  in  indictments  agiinst  tenanta 
and  lodgen  -  for  steaung  propel  ly  from 
^houses  or  apartBenlf  let  t<i  tneniy  tiie 
BBIS 
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tions  are,  some 
Joijitly  by  tho 
kinr  and  the 
HUbjcctf  and 
some  by  the 
kinj  only ;  the 
former  are  upon 
penal  statutes  : 
the  thne  for  in. 
KtitutirijT  those 
is  limited. 
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all  sorts  it  is  necessary ;  as  the  weapon  with  whiisb  it  is  com- 
raitted  is  forfeited  to  the  king  as  a  deodand  (11). 

The  remaining  methods  of  prosecution  are  without  any 
previous  finding  by  a  jury,  to  fix  the  authoritative  stamp' of 
verisimilitude  upon  the  accusation.  One  of  these,  by  u^c 
common  law,  was  when  a  thief  was  taken  with  t/t^  mainour, 
that  is,  with  the  thing  stolen  upon  him  in  mqnti.  Foi;  be 
might,  when  so  detected  ./Zo^rran^e  delicto^  be  brought, int9 
court,  arraigned,  and  tried,  without  indictment:  as  by -die 
^Danish  law  he  might  be  taken  and  hanged  upon  the  spot^ 
without  accusation  or  trial  (w).  But  this  proceeding  wiais 
taken  away  by  several  statutes  in  the  reign  of  Edward  tlje 
third  (x) :  though  in  Scotland  a  similar  process  remains  to 
this  day  (y).  So  that  the  only  species  of  proceeding  at  uie 
suit  of  the  king,  without  a  previous  indictment  or  presentmept 
by  a  gi*and  jury,  now  seems  to  be  that  of  ififormatUm. 

III.  Informations  are  of  two  sorts  ;  first,  those  which  are 

partly  at  the  suit  of  the  king,  and  partly  at  that  of  a  subject.; 

and  secondly,  such  as  are  only  in  the  name  of  the  king.  The 

former  are  usually  brought  upon  penal  statutes,  which  infiicl 

a  penalty  upon  conviction  of  the  offender^  one  part  to  the  use 

of  the  king,  and  another  to  the  use  of  the  informer ;  and  are 

a  sort  of  qui  tarn  actions,  (the  natui*e  of  which  was  explaiiiJE^ 

in  a  former  volume  (z),  only  carried  on  by  a  criminal  instead 

of  a  civil  process:  upon  which  I  shall,  therefore,  only  observe 

that,  by  the  statute  31  Eliz.  c.  5,  no  prosecution  upon  any 

penal  statute,  the  suit  and  benefit  whereof  are  limited  iri  pskt  to 

the  king  and  in  part  to  the  prosecutor,  can  be  brought  by  aby 


(w)  Stiern.  de  jure  Sueon.  I.  d»  c,  6* 
(t)  2  Hal.  P.  C.  149. 


{y)  Lord  Kayms,  L  ddl.  . 
(0  See  vol  HL  page  162. 
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property  may  be  laid  either  in  the 
owner  or  person  letting  to  hire.  For 
the  cases  bearing  upon  this  subject,  see 
Car.  Cr.  L.  25,  et  teq. ;  Col.  Crim. 
Stat.  329:  and  see  a  full  and  able 
summary  of  the  law  of  larceny,  id.  325, 

34a. 

(11)  The  sulgect  of  indictments  must 
not  be  entirely  quitted  without  noticing 
the  important  statute  of  9  Geo.  IV« 
c.  15,  which  enacts  that  it  shall  be  law- 
ful for  any  court  of  oytr  and  terminer 


and  general  gaol  delivery,  in  Eng^imd; 

Wales,  and  Ireland,  to  cause  tlie  record 

in  any  indictment  or  information  for  iiiy 

misdemeanor,  when  any  variance  shidi 

appear  between  any  matter  in  writing 

or  in  print  produced  in  evidence»  attil 

the  recital  or  setting  forth  thereof  lE^xm 

the  record,  to  be  forthwith  amended  in 

such  particular :  and  thereupon  the  tAiit 

shall  proceed  as  if  no  such  variance 

had  appeared. 
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common  informer  after  one  year  is  expired  since  the  commis- 
sion of  the  offence ;  nor  on  behalf  of  the  crown  after  the 
lapse  of  two  years  longer :  nor,  where  the  forfeiture  is  origi- 
nally given  only  to  the  king,  can  such  prosecution  be  ha4 
after  tlief  expiration  of  two  years  from  the  commission  of  the 
p^nce  (12). 

The  informations  that  are  exhibited  in  the  name  of  the  ;;f®™J-*'!!".v" 

the  name  of  uie 


alone,  are  also  of  two  kinds :  first,  those  which  are  truly  ^^£?",*''' ■^i. 

.  '  '  *^  ex  offlcio,  by  his 

and  properly  his  own  suits,  and  filed  ex  officio  by  his  own  J2°lS*b*15m 
immediate  officer,  the  attorney  general :  secondly,  those  in  mon  iniwihers. 
which^  though  the  king  is  the  nominal  prosecutor,  yet  it  is  at 
the  relation  of  some  private  person  or  common  informer;  and 
they  are  filed  by  the  king's  coroner  and  attorney  in  the  court 
of  King's  Bench,  usually  called  the  master  of  the  croMm- 
oiiice,  who  is  for  this  purpose  the  standing  officer  of  the 
pubHc  (13).  The  objects  of  the  king's  own  prosecutions,  filed 
ex  officio  by  his  own  attorney  general,  are  properly  such 
♦enormous  misdemesnors  (14),  as  peculiarly  tend  to  disturb 
or  endanger  his  government,  or  to  molest  or  afiront  him  in 
the  regular  discharge  of  his  royal  functions.  For  offences  so 
high  and  dangerous,  in  the  punishment  or  prevention  of 
which  a  moment's  delay  would  be  fatal,  the  law  has  given  to 
the  crown  the  power  of  an  immediate  prosecution,  with- 
out waiting  for  any   previous  application   to  any  other  tri- 


^  (Id)  A  qui  tAiD  infonoAtKH)  for  pe- 
nalties under  the  game  laws,  is  ncit  an 
information  within  the  meaning  of  the 
48  Geo.  III.  c.  ^,  so  as  to  entitle  the 
plaintiff  to  enter  an  appearance  and 
plea,  when  the  defendant  himself  neg- 
lects to  appear  and  plead;  Davits,  qui 
tarn  V.  Bint,  0  D.  &  It  S^a 

(Id)  Both  these  kinds  of  informa- 
tions appear  to  stand  on  nearly  the 
tame  footing  at  common  law ;  and  the 
distinctions  between  them  seem  to 
spring  chiefly  out  of  the  statute  4  &  5 
W.  &  M.  c.  18,  aud  the  practice  which 
hai»  been  adopted  since  the  passing  of 
that  Act ;  sec  piM,  312. 

(^14)  An  information  will  not  lie, 
in  any  case,  for  treason,  or  felony.  In- 
formations are  of  two  classes,  thoso 
against  private  individoahi,  and  those 
against  magistrates.    For  the  instances 


in  which  informations  against  private 
individuals  will  lie,  see  CoUyer's  Cr. 
St,  257,  note ;  1  Harrison^s  Dig.  869, 
et  teq.  With  respect  to  informations 
against  magistrates,  see  ante,  141,  note 
(47);  284,  note  (5).  Application 
for  this  latter  species  of  information 
must  be  made  prompUy.  The  court 
refused  an  mformation  against  a  justice 
of  the  peace,  for  alleged  misconduct 
in  his  office,  where  it  appeared  that 
the  supposed,  criminal  acts  took  place 
more  than  a  year  before  the  appli- 
cation, although  the  prosecutor  swore 
that  the  circumstances  did  not  come 
within  his  knowledge  until  just  before 
the  motion ;  Rex  v.  Bish&p,  2  D.  &  R. 
M.  C.65;  5B.  &  A.  612.  Seethe 
cases  generally  in  1  tlarrison^s  plg. 
867,  et  seq,i  Collyer's  Cr.  St.,  266; 
note. 
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bunal;  which  power,  thus  necessary,  not  only  to  the  eaM 
and  safety,  but  even  to  the  very  existence  of  the  executife 
magistrate,  was  originally  reserved  in  the  great  plan  of  die 
English  constitution,  wherein  provision  is  wisely  made  for 
the  due  preservation  of  all  its  parts.  The  objects  of  tlib 
other  species  of  informations,  filed  by  the  master  of  the  crowns 
office  upon  the  complaint  or  relation  of  a  private  subject,  are 
any  gross  or  notorious  misdemesnors,  riots,  batteries,  libels, 
and  other  immoralites  o(  an  atrocious  kind  (a),  not  peculiarly 
tending  to  disturb  the  government,  (for  those  ai'e  left  to  the 
care  of  the  attorney  general,)  but  which,  on  account  of  that 
magnitude  or  pernicious  example,  deserve  the  most  public 
animadversion.  And  when  an  information  is  filed,  either  thus, 
or  by  the  attorney  general  ex  officio,  it  must  be  tried  by  a 
petit  jury  of  the  county  where  the  offence  arises  :  after  whieh, 
if  the  defendant  be  found  guilty,  the  court  must  be  res<»ted 
to  for  his  punishment  (15). 

There  can  be  no  doubt  but  that  this  mode  of  prosecution, 

OTe^wittuio  by  information,  (or  suggestion,)  filed  on  record  by  the  ]dng*s 

attorney  general,  or  by  his  coroner  or  master  of  the  crowii-> 


Ex  oflibko  in 
fbrauftionB  are 


w  conflncd  to 


(«)  2  Hawk.  P.  C.  2tiO. 


(\5)  If  an  infonnation,  or  an  indict- 
ment for  a  misdemeanor  removed  into 
the  court  of  King's  Bench  by  certiorari , 
be  not  of  snch  importanoe  as  to  be 
tried  at  the  bar  of  the  court,  it  is  sent 
down  by  writ  of  nhi  privs  into  the 
connty  where  the  crime  is  charged  to 
\wm  been  committed,  and  it  is  there 
tried  either  by  a  common  or  a  special 
jury,  like  a  record  in  a  civil  action; 
and  if  the  defendant  is  found  guilty, 
he  must  afterwards  receive  judgment 
firrnn  the  court  of  King's  Bench.  But, 
wlwrc  an  indictment  for  -  treason  or 
felony  is  removed  by  certiorari,  the 
law  iqton  the  subject  seems  to  be  fully 
stated  by  lord  Halo  in  the  two  follow- 
ing sections ;  2  P.  C.  41. 

"  As  to  an  indictment  of  felony  or 
tivason  removed  out  of  the  county  by 
cnrtiorari,  and  the  party  pleading,  the 
reeoMl  is  sent  ^own  by  ni§i  prhu  to  be 
tried ; .  die  judges  of  nut  priu$  may 
upon  that  record  proceed  to  trial,  and 


judgment,  and  execution,  as  if  they 
were  justices  of  gaol  delivery  by  virtue 
of  the  statute  14  Hen.  VI.  cap.  1. 

**Bttt  if  there  were  anyqiastien 
upon  that  statute,  yet  the  statute  of 
6  Hen.  VIII.  cap.  6,  which  extends  to 
all  justices  and  commisstoners,  as  wdl 
of  gaol  delivery  as  of  the  peaet^ 
enables  the  court  of  King*s  Benoh 
to  send  to  them  the  very  record  itself 
and  by  a  special  writ  or  mandate 
to  command  them  to  proceed  to  trial 
and  judgment,  upon  such  issue  jeinedl; 
as  they  may  command  the  justices,  be- 
fore whom  the  indictment  was  takeii, 
to  proceed  to  hear  and  determine  the 
same,  if  no  such  issue  were  joined." 
See  Sir  Myiet  StapkUm*s  c€$e,  Rajm. 
37a 

If  the  treason  or  felony  is  to  be  tried 
at  nisi  frt'nf  under  the  14  Hen.    VI. 
c.  1,  then  the  court  sends  a  tnnsaript- 
of  the  record,  and  not  the  record  itsetfi 
2  Hal  P;  C.  3;  4  Co.  74.^CRr 
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office  in  the  court  of  King's  Bench  is  as  ancient  as  the  com-  misdcmcanori: 
mon  law  itself  (6).     For  as  the  king  was  bound  to  prosecute,  extended  to  the 
or  at  least  to  lend  the  sanction  of  his  name  to  a  prosecutor,  the  subject  bj 
whenever  a  grand  jury  informed  him  upon  their  oaths  that  starcbBmbcrs 
there  was  suflicient  ground  for  instituting  a  criminal  suit ;  so, 
when  the^ie  his  immediate  officers  were  otherwise  sufficiently 
a^ured  that  a  man  had  committed  a  gross   misdemesnor, 
either  personally  against  the  king  or  his   government,   or 
against  the  public  peace  and  good  order,  they  were  at  liberty, 
without  waiting  for  any  further  intelligence,  to  convey  that 
information  to  the  court  of  King's  Bench  by  a  *suggestion  on      [♦310] 
record,  and  to  caiTy  on  the  prosecution  in  his  Majesty's  name. 
But  these  informations,  of  every  kind,  are  confined  by  the 
constitutional  law  to  mere  misdemesnors  only ;  for,  wherever 
any  capital  offence  is  chaiged,  the  same  law  requires  that  tlie 
accusation  be  warranted  by  the  oath  of  twelve  men,  before  the 
party  shall  be  put  to  answer  it.    And,  as  to  those  offi^nces,  in. 
which  informations  were  allowed  as  well  as  indictments,  so 
long  as  they  were  confined  to  this  hjgh  and  respectable  juris- 
diction, and  were  carried  on  in  a  legal  and  regular  course  in. 
his  Majesty's  court   of  King's.  Bench,  the  subject  had  no 
reason  to  complain.     The  same  notice  was  given,  the  same 
process  was  issued,  the  same  pleas  were  allowed,  the  same 
trial  by  jury  was  had,  the  same  judgment  was  given  by  the 
same  judges,  as  if  the  prosecution  had  originally  been  by  in- 
dictment.    But  when  the  statute  3  Hen.  VII.  c.  1,  had  ex- 
tended the  jurisdiction  of  the  court  of  star-chamber,  the  mem- 
bers of  which  were  the  sole  judges  of  the  law,  the  fact,  and, 
the  penalty;  and  when  the  statute  11  Hen.  VII.  c.  3,  had 
permitted  informations  to  be  brought  by  any  informer  upon 
any  penal  statute,  not  extending  to  life  or  member,  at  the 
assizes  or  before  the  justices  of  the  peace  who  were  to  hear 
and  determine  the  same  according  to  their  own  discretion; 
then  it  was,  that  the  legal  and  orderly  jurisdiction  of  the 
court  of  King's  Bench  fell  into   disuse   and   oblivion,   and 
Empson  and  Dudley,  (the  wicked  instruments  of  king  Henry 
VII.)  by  hunting  out  obsolete  penalties,  and  this  tyrannical 
mode  of  prosecution,  with  other  oppressive  devices  (c),  con- 
tinually harrassed  the  subject  and  shamefully  enriched  the 
crown^     The  latter  of  these  acts  was  soon,  indeed,  repealed 
by  statute  1  Hen.  VIII.  c.  6,  but  the  court  of  stAr-chaoi]b^r. 

(6)  1  Show.  118.  (c)  1  And.  157. 


f .  -  * . 
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continued  in  h'gh  vigouri  tod  daily  iiiJcreasuRg:it8ivMjth0n(^} 

for  more  than  a  century  longer :   till  finally ;  4liK>li8hcd)fli^ 

statute  16  Car.  I.  c.  10.  -m   ;..,».,    ..i  '»(♦ 

[i!SS^*^h       ^P^*^  *'^  dissolution  the  old  connnon  law  id)taiihQntfit£ 

^SiSSSSd"  ^^  ^^^  ^^  King's  Bench,  as  the  eustos  mortan  of  the  natidn,: 

"*^™***^*  •      beifig  found  necessary  to  reside  somewhere  for  die  peaeetttidi 

good  government  of  the  kingdom,  was   again  revived  ii» 

[*S1 1]      ♦practice  {e).    And  it  is  observable,  that,  in  the  same  Act'of 

Parliament  which  abolished  the  court  of  stajscfaambei',  ajooiH 

viction  by  information  is  expressly  reckoned  np,  as  one  of  the' 

legal  modes  of  conviction  of  such  persons  as  should  ofiftndia 

third  time  against  the  provisions  of  that  statute  (/).     li  is 

true,  Sir  Matthew  Hale,  who  presided  in  this  court  soon  aAer 

the  time  of  such  revival,  is  said  (ff)  to  have  been  no  friend  to 

this  method  of  prosecution;  and,  if  so,  (he  reason  of.sueh:hta 

dislike  was  probably  the  ill  use  which  the  master ^  of  die. 

crown-office  then  made  of  his  authority,  by  perndtliogihei 

subject  to  be  harrassed  with  vexatious  informations,  whetieveir 

applied  to  by  any  malicious  or  revengeful  prosecutor ;  rather 

than  his  doubt  of  their  legality,  or  propriety  upon  urgent 

occasions  (A).     For  the  power  of  filing  informations,  without 

any  controul,  then  resided  in  the  breast  of  the  master,  and, 

being  filed  in  the  name  of  the  king,  they  subjected  the  pr6s^- 

cutor  to  no  costs,  though  on  trial  they  proved  to  be  grouni)|-i 

less.    This  oppressive  use  of  them,  in  the  times  preceding; 

the  revolution,  occasioned  a  struggle,  soon  after  the  accesslorir' 

of  king  William  (i),  to  procure  a  declaration  of  their,  illegaiityi, 

by  the  judgment  of  the  court  of  King's  Bench.     But  Sic^ 

John  Holt,  who  then  presided  there,  and  all  the  judges,  were* 

cleai'ly  of  opinion,  that  this  proceeding  was  grounded  oh  the  [ 

common  law  and  could  not  be  then  impeached.     And»  in  a, 

few  years  afterwards  a  more  temperate  remedy  was  applied  in^: 

parliament,  by  statute  4  and  5  W.  and  M.  c.  18,  which  enaets,"' 

that  the  clerk  of  the  crown  shall  not  file  any  information ! 

without  express  direction  from  the  court  of  King's  Bench;! 

and  that  every  prosecutor,  permitted  to  promote  such  informa-' 

tipn,  shall  give  security  by  a  recognizance  of  twenty  pounds  ' 

id)  3  Mod  464.  (g)  5  Mod.  460. 

(€)  SlyL  Rep.  217,245;  StylpncL  (h)  1  Stimd.  801 ;  1  Sid.  174. 

Reg.  tit  Infbrmatioii,  page  187,  (edit.  (t)  M.  1  W.  &  M.  5  Mod.  450;  .. 

1659,) 2  Sid.  71 1  1  Sid.  152.      .        .  Comb.  141 3  Far.  961 ;  1  Sbow.  10&..: 

U)  «tat.l«Cir*  Lc.  10,f  e.  - 
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(siiiioh-^M^  teeRia  let  be  tdo'sihaU  a  sum)  to  prosecute  the> 
sukid'wieh  «flfect '^  and  to  pay  costs  to  the  defendant,  in  case* 
he  be  acquitted  thereon,  unless  the  jud^,  who  tries  the  infor** 
nution,  shall  certify  there  was  reasonable  cause  for^ling  it : 
andi'At  all  erents,  to  pay  costs,  unless  *the  information  shall 
bettried  within  a  year  after  issue  joined.  But  there  is  a  pro*^ 
viso  in  this  act,  that  it  shall  not  extend  lo  any  other  informar 
tions  than  those  which  are  exhibited  by  the  master  of  the  :' ; 

cTDwnroifice;  and,  consequently,  informations  at  the  kiiig*^ 
own  suit,  filed  by  his  attorney  general,  are  nowise  restrained 
thereby.  (16). 
^  There  is  one  species  of  informations,  still  further  regular  mformationti 

11  ^    i  r>yv       .1  .1  i»  •  ^  **y  *l^o  warranto 

ted  by  statute  9  Ann.  c.  20,  vtx.  those  m  the  nature  ot  a  writ  now  considered 

n   i  -.1.1  1  .1  j«    ,    M  merely  civil 

oi-fua    warranto ;   which   was   shewn,   m    the    prececung  proccedinffK. 
volume  (^),  to  be  a  remedy  given  to  the  crown  against  such' 
as' had  usurped  or  intruded  into  any  ofHce  or  franchise.    The 
modem  ii^formation  tends  to  the  same  purpose  as  the  ancient 
writ,?  beii^  generally  made  use  of  to  try  the  civil  rights  of 

i     .  (/c)  Sec  vol.  III.  page  282. 


(J  6)  As  the  statute  invests  the  court 
wit^  a  discretional  power  to  grant  cri- 
w^AkA  infOrnmtidniB,  «v^ry  motion' '  for 
thdf^le  aigt  fQust  be  fowided  on  satis- 
f^^jr  affidavits,  disclosing  all  the  facts 
of  the  case ;  and,  in  the  case  of  libel, 
dAiijrihg  the  charge,  itsuAlty  in  the  very 
woitls  of  ihe  charge;  li^  v.  Wright, 
2  Chit.   R.   162.     Such  dci^ial,  how- 
cver»upon  oath,  is  not  necessary  where 
the  charge  is  very  general,  and  does 
not  hnpute  any  particular  aets  of  cri- 
minality to  the  party  aggrieved,  as 
where  a  man  has  been  libelled  gene- 
rally as  a  thief;  see  Doug.  387 ;  Itfx 
v.  IVitliams,  5  B.  &  A.  593;    1  D.  & 
R.  197.     As  to  the  title  of  the  affido- 
vits  Bl  different  stages  of  the  proceed- 
ings, sec  1  Chit.  Cr.  L.  856,  and  the 
cases  there  cited.    When  the  rule  nisi  is 
obtained,  a  copy  must  be  served  on  the 
defendant,  and  the  original  shewn  to 
him  ;  and  before  the  rule  can  be  made 
absolute,  aAdavit  ttmst  be  made  of  such 
scrrioe.    If  the  rule  be  made  absohite^  • 
the  prosecutor  must  enter  into  the  re- 


cognizances required   by  the   second 
section  of  the  statute.     He  must  also, 
by  virtue  of  Uie  same  section,  priDceed 
to  trial  within  a  year  after  issue  joined^ 
or  the  defendant  will  be  cntiUod  to. 
his  costs.     And  if,  after  notice  of  trial 
given,  the  prosecutor  neither  counter- 
mands it  in  time,  nor  proceeds  to  trial, 
the  costs  must,  by  the  course  of  the 
court,   be  paid  to  the  defendant;   8 
Burr.  1904.    If  the  prosecutor  neglects 
to  apply  for  the  judge's  certificate  at- 
the  trial  at  nisi  priu$,  the  court  will' 
have  no  discretion  to  refuse  his  costs 
to  the  defendant,  oven  though  the  ver- 
dict was  against  the  direction  of  the 
judge,  and  he  certify,  on  terms,  0itx  it 
was  contrary  to  evidence;  2Stra.  11S1« 
On  the  other  hand,  if  tho  trial,  be  .a(  , 
bar,  the  defendant  can  have  no  costs 
witbm  the  statute ;  see  2  Hawk.  P.  C. 
r.  26,  §  10.     Nor  caft  my  of  the  d«». 
fcndute,  where  some  are  aoqidttod, 
and  othcirs  cofivictcd;    CoUyfer*!  C^^;i 
St.,  259,  aote.    See  faBy  m  <hit  sub^); 
jcct,  Or«^.  .dr.'Compi  **tofQffBiatki#ii.r 
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such  franchises ;  though  it  is  commenced  in  the. same  mannec: 
as  other  infonnations  are,  by  leave  of  the  court,  or  at  the  w4l 
of  the  attorney  general :  being  properly  a  criminal  proseco- 
tion,  in  order  to  fine  the  defendant  for  his  usurpation,  as  well- 
as.  to  oust  him  from  his  office  ;  yet  usually  considejced  at  pi98h- 
sent  as  merely  a  civil  proceeding  (17). 

Tliese  are  all  the  methods  of  prosecution  at  tbeisuit  of  the 
king.     There  yet  remains  another,  which  is  merely  at  the  suit 
of  the  subject,  and  is  called  an  appeal  (18)^ 
IV.  Appeal.  XV.  An  appeal,  in  tlie  sense  wherein  it  is  here  used*  doe^. 

not  signify  any  complaint  to  a  superior  court  of  aa  ix^ustioft. 
done  by  an  inferior  one,  which  is  the  general  u^e  of  the  wcund ; 
but  it  here  means  an  original  suit,  at  the  time  of  its  first  cpoi- 
mencemcnt  (/).  An  appeal  therefore,  when  spoken  of  ais  a 
criminal  prosecution,  denotes  an  accusation  by  a  private  sub- 
ject against  another,  for  some  heinous  crime;  demanding 
punishment  on  account  of  the  particular  injury  sufl&rejdL 
ratlier  than  for  the  offence  against  the  public  As  this  mer 
thod  of  prosecution  is  still  in  force,  I  cannot  omit  to  mention 
[*313]  it:  but  as  it  is  very  little  in  use,  on  account  of  the  *great 
nicety  required  in  conducting  it,  I  shall  treat  of  it  very  briefly: 
referring  the  student  for  more  particulars  to  other  more  volu- 
minous compilations  (m). 

This  private  process,  for  tlie  punishment  of  public  crimes, 
had  probably  its  original  in  those  times  when  a  private  pecur 
niary  satisfaction,  called  a  loercgtld,  was  constantly  paid  to 
the  party  injured,  or  his  relations,  to  expiate  enormous 
offences.     This  was  a    custom  derived  to   us,  in  common 

(/)  It  i»  derived  from  the  French,  which  signifies  the  same  as  the  ordi- 

**  apft€Uet\**  the  verb  active,  which  sig-  nary  sense  of  **  appeal'"  in  Englialu 
nifies  to  call  upou»  summon,  or  chal-  (m)  2  Hawk.  P.  C.  ch.  28w 

lenge  one ;  and  not  the  verb  neuter, 


(17)  Because  an  information  in  the  though  the  verdict  should  bsve  been 

nature  of  a,  quo  icarruHto  is  considered  given  for  the  defendant;  liexv,  Francis^ 

merely  as  a  civil  proceeding,  the  court  2  T.  R.  484*  • — Cu. 
of  King's  Bench  will  grant  a  new  trial,         (18)  See  pwt^  317,  note  (22). 


•   And  sec  Resv.  Phillips,  1  Burr.  though  both  parties  consent;  Hex  v. 

292 ;  1    Ld.    Ken.  381,  to  the  same  lUigaH,  and  Rex  v.   BricheU^  4  B«ir. 

point.     Bat  a  quo.  warranto  informa-  2297. 
tion  cannot  be   qnaabed  on  motion. 
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witli  other  northern  nations  (tz),  from  our  ancestors,  the  aii« 
cient  Germans;   among  whom,    according   to  Tacitus  (o), 
^*  luitur  hamrcidium  certo  armentorum  ao  peoortim  numero; 
redpitque  satixfaclionem  universa  domas  (p)  (19).     In  the 
same  manner  by  the  Irish  Brehon  law,  in*  case  of  murder,  tb» 
brehon  or  judge  was  used  to  compound  between  the  mur- 
derer and  the  friends  of  the  deceased  who  prosecuted  him,  by 
causing  the  malefactor  to  give  unto  them,  or  to  the  child  or 
wife  of  him  that  was  slain,  a  recompence  which  they  called ' 
an  eriach  (q).     And  thus  we  find  in  our  Saxon  laws,  particu- 
larly those  of  king  Athelstan  (r),  the  several  weregilds  for* 
homicide  established  in  progressive  order,  from  the  death  of 
the  ceorl  or  peasant,  up  to  that  of  the  king  himself  (*).     And' 
in  the  laws  of  king  Henry  I.  (t),  we  have  an  account  of  what 
other  offences  were  then  redeemable  by  weregild,  and  whiat 
were  not  so  (u).    As   therefore,  during  the  continuance  of 
this  custom,  a  process  was  certainly  given,  for  recovering  the* 
weregild  by  the  party  to  whom  it  was  due ;  it  seems  that, 
when  ♦these  offences  by  degrees  grew  no  longer  redeemaUe, 
the  private  process  was  still  continued,  in  order  to  ensure 
the  infliction  of  punishment  upon  the  oflfender,  though  the 
party  injured  was  allowed  no  pecuniary  compensation  for  the  - 
ofience. 

But,  though  appeals  were  thus  in  the  nature  of  prosecu- 
tions for  some  atrocious  injury  committed  more  immediately 
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(n)  Stiernb.  de  jure  Sueon.  1. 3,  c.  4. 

(fl)  Do  M.  G.  c.  21. 

(p)  And  in  another  place,  (c.  12,) 
"  Delict  is  J  pre  modo  panamnif  equorum 
pecotnimque  numero  convicti  mulctati' 
tur.  Pars  mulcUc  regi  vel  civitati ; 
pars  ipsi  qui  vindicatur,  vel  propinquis 
ejuSf  exsolvilur." 

(q)  Spencer's  State  of  Ireland,  page 
I51d,  edit.  Hughes. 

(r)  Judic.  Civit.  Lund.  WUk.  71. 

(«)  The  weregild  of  a  ceorl  was  266 
thrysmas,  that  of  the  king  30,000; 
each  thrfsma  being  equal  to  about  a 
shilling  of  our  present  money.  The 
weregild  of  a  subject  was  paid  entirely 


to  the  relations  of  the  party  slain ;  but . 
that  of  the  king  was  divided ;  ona  half 
being  paid  to  the  public,  the  other  to 
the  royal  family. 

(t)  a  12, 

(m)  In  Turkey  this  principle  is  stiU 
carried  so  far,  that  even  murder  is 
never  prosecuted  by  the  officers  of  the 
government,  as  with  us.  It  is  the  bu- 
siness of  the  next  relations,  and  them 
only,  to  revenge  the  slaughter  of  their 
kinsmen :  and  if  they  rather  chuse,  aa 
they  generally  do,  to  compound  the 
matter  for  money,  nothing  more  is  said 
about  it;  (Lady  M.  W.  Montague, 
Lett.  42.) 


(19)  Homicide  is  expiated  by  the     skeept  which  is  reeeived  in  satialaation 
gift  of  a  certain  amnber  of  catUe  Pt     bf  the  vtkoh  UsaSHj  ii  the.deceated. 


Iigainst  an  indi vidua},  yet  it  iho  wad  antfehtly  t^i^mUU*as  ifeit 
ariy  subject  tnight  appeal  another  stibject  oFliii^  ^iikdhv 
either  in  the  courts  of  common  lair  («>),  or  iri  ptaVbiiiile^^hi 
for  ti-easons  committed  beyond  the  seas,  in  the  cbtirt  of*WS 
high  constable  and  mawha:!.  The  cognizance  of  ii](ijieali'  M 
the  latter  still  continues  in  force;  and  so  late  as  IGSI'ff^M 
watr  a  trial  by  battle  awarded  in  the  cotnrt  of  Chivafey,'  on 
6fK;h  an  appeal  of  treason  (a?) :  but  that  in  the  firsrt  tras^B^ 
tuaUtf  abolished  (y)  by  the  statutes  5  Edw.  III.  t:9,iiiA 
25  Edw.  III.  c.  2i,  and  in  the  second  expressly  by  stalutlie 
1  Hen.  IV.  c.  14.  So  that  the  only  appeals  now  itt  ibrtfei 
fbr  things  done  within  the  realm,  are  appeals  of  feloHy  Sdifl 
mfeyhem.  ' ^ 

An  appeal  of  felony  may  be  brought  for  crimes  committed 
either  against  the  parties  themselves,  or  their  relation^.^  THe 
cirimes  against  the  parties  themselves  are  larceny y  rape,  ahd 
arson.  And  for  these,  as  well  as  for  mayhem,  the  pieriM^ 
robbed,  ravished,  maimed,  or  whose  houses  are  bdrtit,  miry 
institute  this  private  process.  The  only  crime  against  6ii^*i^ 
relation,  for  which  an  appeal  can  be  brought,  is  that  of  Aft 
ling  him,  by  either  murder  or  manslaughter.  .  But  this  can- 
not be  brought  by  every  relation  :  but  only  by  the  wife  for 
the  death  of  her  husband,  or  by  the  heir  male  for  the  death 
of  his  ancestor;  which  heirship  was  also  confined,  by 'kn 
ordinance  of  king  Henry  the  first,  to  the  four  nearest  degr^s 
of  blood  (r).  It  is  given  to  the  wife,  on  account  of  the  toss 
of  her  husband :  therefore,  if  she  marries  again,  hefore  or 
pending  her  appeal,  it  is  lost  and  gone ;  or,  if  she  marries 
after  judgment,  she  shall  not  demand  execution.  .  The  hdr, 
as  was  said,  must  also  be  heir  male,  and  such  a  one  as  was 
[*3I5]  the  *next  heir  by  the  course  of  the  common  law,  at  the  tjm^ 
of  the  killing  of  the  ancestor.  But  this  rule  has  three  excep- 
tions; 1.  If  the  person  killed  leaves  an  innocent  wife,  she 
only,  and  not  the  heir,  shall  have  the  appeal:  2.  If  there  be 
rto  wife,  and  the  heir  be  accused  of  the  murder,  the  persbh 
who  next  to  him  would  have  been  heir  male,  shall  bring  th*e 
appeal;  3.  If  the  wife  kills  her  husband,  the  heir  may 
appeal  her  of  the  death.  And,  by  the  statute  of  Gloucester, 
6  Edvv.  I.  c.  9,  all  appeals  of  death  must  be  sued  within  a 

(w)  Britt.  c.  22.  p^gc  112.) 

(x)  By  Donald  Lord  Rae  anralnst         (v)  1  Hal.  P.  C.  349. 
David  Ramsey  ItRulfiitr.  vol.  5^p«rt2;         (:)  Mirr.  c.  2,  §  7. 


year  apd  a  day;. after  the  completum  of  the  felony  by  ilie 
death,  of  the  party :  wkich  seems  to  be  only  declaratory  of  tfie 
old  x^pmmon  law.;  ibr  in  the  Gothic  constitutions  we  find  the 
s^mo  ^'.  jpnescriptio  annalist  quce  aurrit  adversux  ctcioremy 
fi  (Uf  homieidia  ei  non  constet  intra  annum  a  cade  facia^  n$9 
q^nquatn  inter ea  argunL  et  accuset  (a).*'  .  > 

These  appeals  may  be  brought,  previous  to  any  ipdiqir 
ment  \.  and  if  the  appellee  be  acquitted  thereon,  he  cannot  be 
afterwards  indicted  for  the  same  ofTence.  In  Uke  manner. af 
by  the  old  Gothic  constitution,  if  any  offender  gained  a  veiv 
diet  in  his  favour,  when  prosecuted  by  the  party  injured,  he 
was  also  understood  to  be  acquitted  of  any  crown  prosecution 
for  the  same  offence  (6) :  but,  on  the  contrary,  if  he  made  hjs 
peace  with  the  king,  still  he  might  be  prosecuted  at  the  suit 
of  the  party.  And  so,  with  us,  if  a  man  be  acquitted  on  an 
indictment  of  murder,  or  found  guilty,  and  pardoned  by  the 
kingi  still  he  ought  not,  in  strictness,  to  go  at  large,  but  be 
imprisoned  or  let  to  bail  till  the  year  and  day  be  past,  by  vtr< 
tue.of  the  statute.  3  Hen,,  VII.  c.  1,  in  order  to  be  forthcom-t 
ing  to  answer  any  appeal  for  the  same  felony,  not  having  as 
yet  been  pvinished  for  it :  though,  if  he  hath  been  found 
guilt^.of  iponslaughter  on  an  indictment,  and  hath  had  the 
benefit  of  clergy,  and  suflfered  the  judgment  of  the  law,  he 
cannpt  ajflerwards  be  appealed ;  for  it  is  a  maxim  in  law,  that 
**  nemo  his  punitur  pro  codem  delicto^'  Before  this  statute 
was  made,  it  was  not  usual  to  indict  a  man  for  homicide 
within  the,,tin[ie  limited  for  appeals;  M-hich  produced  v^ry 
gre^t  inconvenience,  of  which  more  hereafter  (c). 

If  the  appellee  be  acquitted,  the  appellor,  by  virtue  of  the      [♦SIG] 
statute  of  Westm.  2,  13  Edw.  I.  c.  13,  shall  suffer  one  year's 
imprisonment,  and  pay  a  fine  to  the  king,  besides  restitution  .    .  > 

of  damages  to  the  party  for  the  imprisonment  and  in&my 
which  he  has  sustained :  and,  if  the  appellor  be  incapable  to 
make  restitution,  his  abettors  shall  do  it  for  him,  and  also  bje 
liable  to  imprisonment.  This  provision,  as  was  foreseen  by 
the  author  of  Fleta  {d\  proved  a  great  discouragement  to 
appeals  ;  so  that  thencefor\irard  they  ceased  to  be  in  commoiv 
use.  .  :     *  .  . 

.    ij    ■  •  ■  '■        •  •  '  "         '  '   • '    "i  >•:■;  i 

If  the  appellee  be  found  guilty,  he  shall  suffer  the  saipe 
judgment,  as  if  he  had  been  convicted  by  indictment :  but 


(a)  Stienih^deijiireGoth.l.a^c.4.         (c)  9%^^^^^     ...        ,  ..: 


:U6 


[♦317] 
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iritb  thiff  remarkaUe  difference ;  ^t*  on:  an  iadiclmeDli  wibidi 
is  at  the  suit  of  the  king^  the  king  may  pardon  and  remit  4be 
execution;  on.an  appeal,  which  is  At  the  suit  of  a  private 
subject,  to  make,  an  atonement  for  the  private  wrong,  thekaqg 
can  no  more  pardon  it,  than  he  can  remit  the  damages  tee^- 
vered  on  an  action  of  battery  (e).  In  like  manner  as/while  ilbe 
weregild  continued  to  be  paid  as  a  fine  for  iiomicide,  it  could 
'.not  be  remitted  by  the  king's  authority  (/)•    And  the  an- 
cient usage  was,  so  late  as  Henry  the  fourth's  time,  that  all 
'die  relations  of  the  slain  should  drag  the  appellee  to  the  pkce 
'  of  execution  (g) :  a  custom,  founded  upon  that  savage  spirit 
::of  family  resentment,  which  prevailed  universally  throu|^ 
.lEurope  after  the  irruption  of  the  northern  nations,  and  is  pe- 
culiarly attended  to  in  their  several  codes  of  law;  and  whidi 
prevails  even  now  among  the  wild  and  untutored  inhabitants 
f  <>f  America :  as  if  the  finger  of  nature  had  pointed  it  out  to 
'mankind,  in  their  rude  and  uncultivated  state  (A).     However, 
the  punishment  of  the  offender  may  be  remitted  and  dis- 
charged by  the  concurrence  of  all  parties  interested;  and  as 
the  king  by  his  pardon  may  frustrate  an  indictment,  so  the 
appellant  by  his  release  may  ^discharge  an  aj^al  {$) :  **nmn 
'quilihet  potest  renuneiarejuri  pro  86  introducto''  (20)  (21)  (S2). 


ie)  2  Hawk.  P.  C.  392. 

(/)  LL.  Edm.  §  3. 

ig)  M.  11  Hen.  IV.  12;  3  Inst.  181. 


(h)  Robertson,  Cha.  V.  i.  45. 
(i)  1  Hal.  P.  C.  9, 


(20)  For  any  nnn  may  renounce 
A' law  introduced  for  his  own  benefit. 

(21)  Some  appeals  of  late  years 
have  been  commenced,  but  not  prose- 
CQted  with  eflfect;  5  Burr.  2643.  They 
Inre  probably  been  compromised,  as 
the  chief  object  of  an  appeal  in  all 
times  was  to  compel  the  defendant  to 
make  a  pecuniary  compensation.  FV>r 
'when  the  verdict  in  an  appeal  was  given 

in  favour  of  the  appellant,  he  might 
insist  upon  what  terms  he  pleased  as 
the  ransom  of  the  defendant's  life,  or  a 
commutation  of  the  sentence.  In  an 
'ippeal,  in  which  the  defendant  was 
ilsund  guilty  of  manslaughter,  it  was 
doubted  whether  the  king  could  pardon 
the  burning  in  tbd^Kaad,  aad  llie  de- 
fendant compaaidiajwitktiit  myp^Uant 


for  forty  marks ;  3  P.  Wms.  46a — Ch. 
(22)  These  appeals  had  becomenear- 
ly  obsolete,  but  the  right  still  ezistiBg 
was  claimed,  and  in  part  esercised,  in 
the  year  1618,  by  William  Asfafcrd, 
eldest  brother  and  heir»at*lcw  of  Mvy 
Ashford,  who  brought  a  wrk  of  i^ppeal 
against  Abraham  Thornton  for  the 
murder  of  his  sister.  Thornton  had 
bean  tried  at  the  Warwick  SoMKr 
assizes,  1817,  for  the  murder,  and  ac- 
quitted, though  under  circumstancesjof 
strong  suspicion.  The  i^pellce,  when 
called  upon  to  plead,  pleaded  ''not 
guilty,  and  that  he  wis  ready  to-defend 
himself  by  his  body  ;'*  and  takpg  his 
glove  off,  he  threw  it  upon  the  floor  id 
Hheooart  *A  twurteiplM  ^wu  ifter- 
wards  ilrlirrrril  In  tijrthr  sfnibHim^  to 
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These  are  the  several  methods  of  prosecution  instituted  by 
the  laws  of  England  for  the  punishment  of  offences ;  of 
which  that  by  indictment  is  the  most  general.  I  shall  there- 
fore confine  my  subsequent  observations  principally  to  this 
method  of  prosecution ;  remarking  by  the  way  the  most  ma- 
terial variations  that  may  arise,  from  the  method  of  furoceed- 
ing  by  either  information  or  appeal. 


which  there  was  a  replication.  A 
general  demurrer  followed,  and  joinder 
thereon.  See  a  full  detail  of  the  pro- 
ceedings in  that  singular  case,  in  the 
report  of  it,  under  the  name  of  Athford 
T.  TlwrntoHy  1  B.  &  A.  405.  It  was 
held  in  that  ease,  that,  where  in  an 
appeal  of  death,  the  appellee  wages  his 
battle,  the  coimtcrplea,  to  oust  him  of 
this  mode  of  trial,  must  disclose  such 
violent  and  strong  presumptions  of  guilt, 
as  to  leave  no  possible  doubt  in  the 
minds  of  theooint ;  aiid,  therefore,  that 
a  counterplea,  which  only  stated  strong 
circumstances  of  suspicion,  was  insuffi- 
cient. It  was  also  held,  that  the  ap- 
pellee  may  reply  fresh  matter,  tending 
to  shew  his  innocence,  as,  an  alibi,  and 
his  former  acquittal  of  the  same  of- 
fence on  an  indictment.  But  it  was 
doubted  whether,  when  the  counter- 
plea  is  per  se  insufficient,  or  where  the 
replication  is  a  good  answer  to  it,  the 
court  should  give  judgment  that  the 
appellee  be  allowed  his  wager  of  battle, 
or  that  he  go  without  day.  Therefore, 
the  appellant  praying  no  further  judg- 
ment, the  court,  by  consent  of  both 
parties,  ordered  that  judgment  should 
be  sUycd  in  the  appeal,  and  that  the 
appellee  should  be  discharged.  This 
case,  the  first  of  the  kind  that  bad  oc- 
cunred  for  more  than  half  a  century, 


(see  Bighy  ▼.  Kennedy^  5  Burr.  2643, 
2  W.  Bl.  718 ;  Rex  v.  Tayior,  5  Burr. 
2793;  Smith  v.  Taylor,  id.  ibid;  the 
last  eases  upon  the  subject,  where  the 
mode  of  proceeding  is  detailed  at  large,) 
led  to  the  total  abolition  of  appeals  of 
murder,  as  well  as  of  treason,  felony, 
or  other  bflences,  together  with  wagers 
of  battle,  by  the  passing  of  the  statute 
59  G.  IlL  c.  46.  The  case,  therefore, 
is  quoted  merely  on  account  of  the  In- 
tense interest  it  excited  at  the  time,  and 
for  the  purpose  of  better  introducing 
the  repealing  statute.  That  statute  is 
entitlcKi,  An  Act  to  abolish  appeals  of 
murder,  felony,  treason,  or  other  of- 
fences, and  wager  of  battle,  or  joining 
issue  and  trial  by  battle,  in  writs  of 
right,  and  enacts,  that  from  and  after 
the  passing  thereof,  all  appeals  of  trea- 
son, murder,  felony,  or  other  offences, 
shall  cease,  determine,  and  become  void ; 
and  that  it  shall  not  be  lawful  for  any 
person  or  persons,  at  any  time  after  the 
painng  of  this  Act,  to  commence,  take, 
or  sue  appeab  of  treason,  murder,  fe- 
lony, or  other  offimees,  against  any  other 
person  or  persons  whomsoever,  but  that 
all  such  i^peals  shall  from  henceforth 
be  utterly  abolished,  any  law,  statute, 
or  usage  to  the  contrary  in  onywise 
notwithstanding. 
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We  are  next  in  the  fourth  place^  to  inquire  into  the  manner 
of  issuing  process,  afler  indictment  found,  to  bring  in  the 
accused  to  answer  it.  We  have  hitherto  supposed  the 
offender  to  be  in  custody  before  the  finding  of  the  indict- 
ment ;  in  which  case  he  is  immediately,  or  as  soon  as  conve- 
nience permits,  to  be  arraigned  thereon.  But  if  he  hath  fled, 
or  secretes  himself,  in  capital  cases ;  or  hath  not,  in  smaller 
misdemesnors,  been  bound  over  to  appear  at  the  assizes  or 
sessions,  still  an  indictment  may  be  preferred  against  him  in 
his  absence ;  since,  were  he  present,  he  could  not  be  heard 
before  the  grand  jury  against  it.  And,  if  it  be  found,  then 
process  must  issue  to  bring  him  into  court ;  for  the  indict- 
ment cannot  be  tried,  unless  he  personally  appears :  accord- 
ing to  the  rules  of  equity  in  all  cases,  and  the  express  provi- 
sion of  statute  ^8  Edw.  III.  c.  «3,  in  capital  ones,  that  no 
man  shall  be  put  to  death,  without  being  brought  to  answer 
by  due  process  of  law.  (1). 

The  proper  process  on  an  indictment  for  any  petty  misde- 
mesnor,  or  on  a  penal  statute,  is  a  writ  of  venire  facias^  which 
is  in  the  nature  of  a  summons  to  cause  the  party  to  appear. 
And  if  by  the  return  to  such  venire  it  appears,  that  the  party 
hath  lands  in  the  county  whereby  he  may  be  distrained,  then 
a  distress  infinite  shall  be  issued  from  time  to  time  till  he  ap- 
pears. But  if  the  sheriff  returns  that  he  hath  no  lands  in  his 
bailiwic,  then,  upon  his  nonappearance,  a  writ  of  capias 
♦shall  issue,  which  commands  the  sheriff  to  take  his  body, 
and  have  him  at  the  next  assizes  ;  and  if  he  cannot  be  taken 


(1)  Process  is  so  denominated  be- 
cause it  proceedt  or  issues  forth  in  order 
to  bring  the  defendant  into  court  to 
answer  the  duurge  preferred  against 
him,  and  signiies  the  writs  or  Jndicial 
bj  which  be  is  brought  to  an- 


swer. That  proceeding  which  is  oaUed 
a  warrant  before  theinding  of  the  bill* 
is  termed  process  when  issued  after  the 
indictment  has  been  found  by  the  jury ; 
1  Chit  Cr.  L.  dSB. 
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upon  the  first  capias^  a  second,  and  a  third  shall  issue,  called 
an  alias,  and  a  pluries  capias.  But,  on  indictments  for  trea* 
son  or  felony,  a  capias  is  the  first  process ;  and  for  treason  or 
homicide,  only  one  shall  be  allowed  to  issue  (a),  or  two  in  the 
case  of  other  felonies,  by  statute  25  Edw.  III.  c.  14,  though 
the  usag^id  to  issue  only  one  m  any  felony;:  die  pfCwisions 
of  this  statute  being  in  most  cases  found  impracticable  (6)  (2). 
And  so,  in  the  case  of  misdemesnors,  it  is  now  the  usual  prac- 
tice for  any  judge  of  the  court  of  King's  Bench,  upon  certjr  j^,^  ,#» 
flcate  of  an  indictment  founds  to  award  a  writ  of  capias  im- 
mediately, in  order  to  bring  in  the  defendant  (3).  But  if  he 
absconds,  and  it  is  thought  proper  to  pursue  him  to  an  out- 
lawry, then  a  greater  exactness  is  necessary.  For,  in  such 
case,  after  the  several  writs  have  issued  in  a  regular  number, 
according  to  the  nature  of  the  respective  crimes,  without  any 
eflbct,  the  offender  shall  be  put  in  the  exigent  in  order  to 
his  outlawry :  that  is,  he  shall  be  exacted,  proclaimed,  or  re- 
quired to  surrender,  at  five  county  courts  ;  and  if  he  be  re- 
turned quinto  exactus,  and  does  not  appear  at  the  fifth  exac- 
tion or  requisition,  then  he  is  adjudged  to  be  outlawed,  or 
put  out  of  the  protection  of  the  law  ;  so  that  he  is  incapable 
of  taking  the  benefit  of  it  in  any  respect,  either  by  bringing 
actions  or  otherwise. 
The  punishmenti  for  outlawries  upon  indictments  for  mis^ 

(a)  See  Appendix  §  1.  (6)  2  Hal.  P.  C.  195. 


(2)  But  see  the  case  of  lUx  v.  Yan-  before  him  or  some  other  judge  of  the 
dall,  4  T.  R.  521,  from  which  it  ap-  same  court,  or  before  a  justice  of  the 
peart  that  it  is  usual  to  issue  three  writs  peace,  in  order  to  his  giying  bail  to  such 
of  capias  in  all  cases.  amount  as  shall  be  expressed  in  the 

(3)  The  statute  48  Geo.  IIL  c.  58,  warrant,  and  in  neglect  thereof,  to  com- 
enaets,  that  whenever  any  person  shall  mit  such  person  for  trial.  Persons 
be  charged  with  any  oflRsnce  for  which  committed  under  this  Act,  neglecting 
he  may  be  prosecuted  by  indictment  or  to  appear  and  plead  to  the  indictment 
information,  in  his  Miyesty's  court  of  or  information,  (a  copy  of  which  is  to 
King's  Bench,  not  being  treason  or  fe-  be  delivered  eight  days  before  they  are 
lony,  and  the  same  shall  be  made  appear  required  to  appear  and  plead,)  a  pro- 
to  any  judge  of  the  same  court  by  affi-  vision  is  made  for  the  prosecutors,  after 
davit  or  certificate,  of  an  indictment  or  notice,  to  enter  an  appearance  and  plea 
informatioB  being  tied  against  such  for  then,  and  meh  proeeedingt  art  to 
person  in  the  said  court  for  aoehoiEnioe,  be  thereopon  had,  as  if  the  defandanta 
it  shall  and  nay  be  lawful  for  such  had  adopted  theaa  slepa  themtcdvet. 
judge  to  Bsiie  hia  warrant  under  hii  See  I  Chit.  Cr.  Lm  88Q,«iid  the  aiiKh«. 
hand  and  seal,  and  tbareby  cause  such  ritiet  diere  collflotad  on  thisr^iibfecl. 
person  to  be  apprehended  and  brought  .    ;    ^  r    .  .  ^             *' .' 
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demesnorsy  is  the  same  as  for  outlawries  upon  civil  actions, 
of  which,  and  the  previous  process  by  writs  of  capiaSf  exiqi 
facic^y  and  proclamation^  we  spoke  in  the  preceding  book  (c) ; 
viz,  forfeiture  of  goods  and  chattels.  But  an  outlawry  in 
treason  or  felony  amounts  to  a  conviction  and  attainder  of  the 
offence  charged  in  the  indictment,  as  much  as  if  the  offender 
had  been  found  guilty  by  his  country  {d)  (4).  His  life  is, 
however,  still  under  the  protection  of  the  law,  as  hath  for- 
merly been  *observed  {e) :  so  that  though  anciently  an  out- 
lawed felon  was  said  to  have  caput  lupinumy  and  might  be 
knocked  on  the  head  like  a  wolf,  by  any  one  that  should 
meet  him  (/) ;  because,  having  renounced  all  law,  he  was  to 
be  dealt  with  as  in  a  state  of  nature,  when  every  one  that 
should  find  him  might  slay  him  :  yet  now,  to  avoid  such  in- 
humanity, it  is  holden  that  no  man  is  entitled  to  kill  him 
wantonly  or  wilfully  ;  but  in  so  doing  is  guilty  of  murder  (y), 
unless  it  happens  in  the  endeavour  to  apprehend  him  (A).  For 
any  person  may  arrest  an  outlaw  on  a  criminal  prosecution, 
either  of  his  own  head,  or  by  writ  or  warrant  of  capias  utla- 
gatum,  in  order  to  bring  him  to  execution.  But  such  out- 
lawry may  be  frequently  reversed  by  writ  of  error ;  the  pro- 
ceedings therein  being,  as  it  is  fit  they  should  be,  exceed- 


(c)  Se«  vol.  III.  p.  283y  4. 
( //)  2  Hal.  P.  C.  205. 
(e)  See  page  178. 


(J)  Mirr.  c.  4,  §  4.     Co.  Litt.  128. 
(g)  1  Hal.  P.  C.  497. 
(h)  Bracton,  fol.  125. 


(4)  See  2  RoL  Abr.  306,  pi.  40 ; 
Co.  Litt.  128,  b.  J  Hexv,  Karler,  Fort. 
40;  K<xv.5im|>»o»,  lOMod.  879.  In 
all  cases,  consequently,  of  treason  and 
felony,  the  outlawry  gives  the  forfeiture 
of  the  lands  of  the  outlaw,  in  the  former 
cases  to  the  king,  in  the  latter  to  the 
lord  of  whom  they  are  immediately 
held ;  2  Hale,  P.  C.  206.  And  in 
cases  of  treason  or  murder,  the  outlawry 
works  corruption  of  blood  and  forfeiture 
of  dower.  With  regard  to  the  goods 
of  the  party  against  whom  an  exigent 
has  been  awarded,  i^>on  an  indictment 
for  treason  or  felony,  the  very  issuing 
of  the  writ  makes  them  forfeit  to  the 
king,  or  to  the  lord  of  some  franchise 
to  whom  that  liberty  is  granted,  from 
the  time  of  the  teste  of  the  writ ;  2  Halo, 


P.  C.  204.  If,  therefore,  the  writ  of 
exigent  be  well  awarded  in  the  first  in- 
stance, the  goods  will  remain  forfeit 
until  the  award  of  the  exigent  be  re- 
versed by  special  writ  of  error ;  for  the 
reversal  of  the  outlawry  only,  is  not  a 
reversal  of  the  writ  of  exigent.  In 
such  case,  therefore,  the  writ  of  error 
should  be,  tarn  in  adjudicatione  brevi* 
^  *'*i^  J^^'^f*  ^«M»m  in  promulgatiane 
utlagarU  ;  2  Hale,  P.  C.  205.  When 
the  defendant  is  outlawed,  a  writ  of  cu^ 
piai  uUagatum  maybe  awarded  to  take 
him  into  custody,  and  upon  this  prooeas 
any  doors  may  be  broken  to  apprehend 
the  outlaw;  1  Chit.  Cr.  L.  867;  5e- 
mayntU  ease,  5  Co.  Rep.  91  ;  CoU- 
yer's  Cr.  St.  521,  n. 
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ingly  nice  and  circumstantial;  and,  if  any  single  minute 
point  be  omitted  or  misconducted,  the  whole  outlawry  is 
illegal,  and  may  be  reversed ;  upon  which  reversal  the  party 
accused  is  admitted  to  plead  to,  and  defend  himself  against, 
the  indictment  (5). 

Thus  much  for  process  to  bring  in  the  offender  after  in- 
dictment found ;  during  which  stage  of  the  prosecution  it  is, 
that  writs  of  certiorari  facias  are  usually  had,  though  they 
may  be  had  at  any  time  before  trial  (6),  to  certify  and  remove 
the  indictment,  with  all  the  proceedings  thereon,  from  any  in- 
ferior court  of  criminal  jurisdiction  into  the  court  of  King's 
Bench  (7) ;  which  is  the  sovereign  ordinary  court  of  justice  in 
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(5)  Outlawry  maybe  avoided  or  re- 
versed at  any  time,  from  the  very  ear- 
liest stages  of  the  process,  even  until 
the  defendant  has  been  taken  upon  the 
capias  utlagatum.  Nor  is  there  any 
difference  in  this  respect  between  civil 
and  criminal  cases  ;  and  it  seems  to  be 
considered  that  the  proceedings  in  out- 
lawry generally,  whether  in  indictments 
for  felony,  or  in  civil  actions,  have  al- 
ways been,  and  ought  to  be,  regulated 
by  the  same  rules  :  see  Bryan  v.  IVag- 
staffe,  8  D.  &  R.  208 ;  5  B.  &  C.  814. 

Therefore,  it  will  be  error,  in  crimi- 
nal as  well  as  civil  cases,  if  the  person 
outlawed  was,  at  the  time  that  outlawry 
was  pronounced,  within  the  age  of  dis- 
cretion, that  is,  under  the  age  of  four- 
teen ;  Com.  Dig.  Utlagary  (C.  1); 
or,  if  at  the  time  the  exigent  was  awarded, 
he  was  in  prison,  Litt.  §  437 ;  or  out 
of  the  realm  ;  O* Kearney**  ease.  Skinner, 
16.  Nor  will  the  circumstance  of  his 
departure,  if  before  exigent  awarded, 
for  the  express  purpose  of  avoiding  the 
consequences  of  the  indictment,  be  a 
sufficient  ground  for  preventing  the  re- 
versal of  an  outlawry  ;  Bryan  v.  Wag- 
siafe,  8D.  &  R.  208 ;  5.  B.  A  C.  314. 
Every  outlawry  determines  upon  the 
death  of  the  party  outlawed  ;  see  Tidd, 
145.  Therefore,  in  cases  of  felony, 
below  the  degree  of  treason  or  murder, 
a  reversal  of  the  outlawry  by  the  heir 
for  the  death  of  hit  ancestor,  will  be  fol- 
lowed by  restitution  of  the  forfeited 
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lands.  As  to  what  shall  be  sufficient 
evidence  of  the  death  of  the  ancestor, 
see  Tidd,  146.  Since  the  passing  of 
the  7  Geo.  IV.  c.  64,  §  9,  the  exigent 
against  an  accessary  need  not  be  stayed 
until  outlawry  of  the  principal ;  ColU 
yerU  Cr.  St.  520.  See  generally  upon 
this  subject,  id.  Process,  511,  522; 
Tidd,  Outlawry,  128, 146;  Harrison's 
Dig.  Outlawry,  1545;  I  Chit.  Cr. 
L.  Process,  347,  370 ;  and  the  nume- 
rous cases  there  respectively  collected. 

(6)  It  seems  that,  strictly  speaking, 
certiorari  lies  till  judgment  is  given, 
and  even  after  judgment,  in  caaes  where 
a  writ  of  error  does  not  lie ;  but  that, 
in  practice,  it  is  seldom  granted  to  re- 
move an  indictment  after  a  conviction, 
unless  for  some  special  cause ;  and 
chiefly  where  no  remedy  is  to  be  had 
by  writ  of  error ;  see  Collyer*s  Cr.  St. 
45,  and  the  cases  there  collected. 

(7)  For  the  definition  and  history  of 
the  writ  of  certiorari,  see  Fitz.  N.  B. 
554.  As  the  court  of  King's  Bench 
has  a  general  superintendence  over  all 
other  courts  of  criminal  jurisdiction,  so 
it  may  award  a  certiorari  to  remove 
proceedings  from  them,  unless  they  are 
expressly  exempted  from  such  superin- 
tendence by  the  statutes  creating  then ; 
2  Hawk.  P.C.  286;  Rex  w.  Young, 
2  T.  R.  473 ;  Bex  v.  Jufaw,  8  T.  R. 
542.  But  eertiorari  cannot  be  taken 
away  by  any  general,  but  only  by  ex- 
press negatire  words;  Rex  r,  Rtnt, 
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causes  criminal.  And  this  is  frequently  done  for  one  of  these 
four  purposes ;  either,  L  To  consider  and  determine  the 
validity  of  appeals  or  indictments  and  the  proceedings 
thereon ;  and  to  quash  or  confirm  them  as  there  is  cause:  or, 
2.  Where  it  is  surmised  that  a  partial  or  insufficient  trial  will 
probably  be  had  in  the  court  below,  the  indictment  is  re- 
moved, in  order  to  have  the  prisoner  or  defendant  tried  at  the 
bar  of  the  court  of  King's  Bench,  or  before  the  justices  of 
nisi  prim  (8) :  or  3.  It  is  so  removed,  in  order  to  plead  the 
king's  pardon  there:  or,  4.  To  issue  process  of  outlawry 
against  the  offender,  in  those  ♦counties  or  places  where  the 
process  of  the  inferior  judges  will  not  reach  him  (i).  Such 
writ  of  certiorariy  when  issued  and  delivered  to  the  inferior 
court  for  removing  any  record  or  other  proceeding,  as  well 
upon  indictment  as  otherwise,  supersedes  the  jurisdiction  of 
such  inferior  court,  and  makes  all  subsequent  proceedings 
therein  entirely  erroneous  and  illegal;  unless  the  court  of 
King's  Bench  remands  the  record  to  the  court  beloiv,  to  be 
there  tried  and  determined  (9).  A  certiorari  may  be  granted 
at  the  instance  of  either  the  prosecutor  or  the  defendant :  the 
former  as  a  matter  of  right,  the  latter  as  a  matter  of  discre- 


(i)  2  Hal.  p.  C.  210. 


1  W.  Bl.  231 ;  and  a  sUtute,  taking 
away  cei  tiorari,  docs  not  take  it  from 
the  crown,  unless  expressly  mentioned ; 

Rei  V.   ,  2  Chit.  R.  136;  and 

see  Rex  ▼.  Tindal,  15  East,  339,  n. 
Certiorari  lies  from  the  court  of  King's 
Bench  to  justices,  even  in  cases  which 
they  are  empowered  ^'nai/j/  to  hear  and 
determine ;  2  Hawk.  P.  C.  236 ;  Hex 
V.  Morely,  2  Burr.  1040;  Hartley  v. 
Hooker,  Cowp.  524. 

(8)  The  court  of  King's  Bench  re- 
fused to  grant  a  certiorari  to  remove  an 
indictment  of  murder  from  the  York- 
shire assises,  in  order  to  a  trial  at  bar, 
or  in  another  county,  on  the  ground 
that  the  prisoners  (who  had  pleaded  to 
the  indictment,)  could  not  have  a  fair 
and  impartial  trial  in  the  former  county ; 
Hex*v,  Mead,  3  D.  &  R.  301.  The 
refusal,  however,  did  not  proceed  upon 
any  doubt  of  the  power  ^  the  court  to 


grant  the  writ,  but  upon  diMcretionary 
principles  only,  namely,  that  the  effect 
of  the  removal  would  be  to  produce  a 
delay  in  the  administration  of  justice, 
and  such  an  increase  of  expense  as 
might  oblige  the  prosecutors  to  abandon 
the  prosecution;  and  that  the  applica- 
tion had  been  tardily  made.  In  Rex  v. 
Thomtts,  4  M.  &  S.  442,  a  certimwi 
was  granted,  at  the  instance  of  the  at- 
torney general  on  behalf  of  a  prisooer, 
to  remove  an  indictment  for  murder 
from  the  sessions  of  the  city  of  Ro. 
Chester. 

(9)  The  better  opinion  seems  to  be, 
that  a  certiorari  being  once  delivered 
into  court,  makes  all  subsequent  pro- 
ceedings in  the  record  to  be  removed 
by  it  erroneous.  Yet,  at  the  sessions, 
if  it  be  not  delivered  before  the  jury 
are  sworn,  the  justices  may  proceed ; 
Collyer's  Cr.  St  45, 
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tion  (10)  and  therefore  it  is  seldom  granted  to  remove  indict- 
ments from  the  justices  of  gaol  deHvery,  or  after  issue  joined 
or  confession  of  the  fact  in  any  of  the  courts  below  (k)  (11). 

At  this  stage  of  prosecution  also  it  is,  that  indictments  cosnizance 

o  I    1       .1  1    •  •      .  .  •  most  be  claimed 

found  by  the  grand  jury  against  a  peer  must  m  consequence  in  places  of  ex- 
of  a  writ  of  certiorari  be  certified  and  transmitted  into  the  tion  before  trial, 
court  of  parliament,  or  into  that  of  the  lord  high  steward  of 
Great  Britiiin  ;  and  that  in  places  of  exclusive  jurisdiction,  as 
the  two  universities,  indictments  must  be  delivered,  upon  chal- 
lenge and  claim  of  cognizance,  to  the  courts  therein  esta- 
blished by  charter,  and  confirmed  by  Act  of  Parliament,  to  be 
there  respectively  tried  and  determined  (12). 

(k)  2  Hawk.  P.  C.  287;  4  Burr.  749. 


(10^  Certiurari  is  always  granted  of 
uourse  upon  the  application  of  the 
crown;  i?«rv.  Eaton,  2  T.  R.  89.  But 
not  80  when  a  defendant  applies;  he 
must  lay  some  ground,  for  it  before  the 
court,  on  affidavit;  id.  And  now  by 
sUtute  5  &  6  W.  IV.  c.  83,  no  writ  of 
certiorari  can  be  obtained,  by  any  party, 
in  any  case,  to  remove  an  indictment 
from  an  inferior  court  into  the  Court 
of  King's  Bench,  without  motion  made, 
and  certain  recognizances  entered  into. 

(11)  Seea/i(^  820,  note  (6).  Cer- 
tiorari does  not  lie  to  remove  an  indict- 
ment for  felony  from  the  general  ses- 
sions of  oyer  and  terminer  at  Hicks*s 
Hall,  without  the  consent  of  the  pro- 
secutor ;  Bex  V.  Kingston,  (  Duchess,) 
Cowp.  288.  But  certiorari  was  granted 
to  remove  an  indictment  from  the  Old 
Bailey,  where  the  defendant  was  a 
public  officer,  and  lived  at  Gloucester ; 
Anon.  1  Chit.  R.  571,  n.     So,  certio- 


rari  lies  to  remove  an  indictment  from 
the  Great  Sessions  in  Wales ;  Rex  v. 
Griffith,  8  T.  R,  658. 

The  attorney  general,  upon  motion, 
is  entitled,  as  of  course,  to  a  habeas 
corpus  and  certiorari,  to  bring  into  the 
Court  of  King's  Bench  a  prisoner,  and 
the  record  of  his  conviction,  in  a  case 
of  felony;  Bex  v.  Gartide,  4  Nev.  & 
Man.  8a 

In  a  case  of  a  conviction  for  murder, 
in  which  the  prisoners  were  brought  up 
by  habeas  corpus,  and  the  record  by 
certiorari,  the  court  gave  the  prisoners 
three  days*  time  to  examine  the  record, 
and  to  instruct  counsel  to  shew  cause 
why  execution  should  not  be  awarded 
against  them ;  id.  ibid. 

And  see  further  on  this  subject,  1 
Harrison's  Digest,  Certittrari;  Collyer*s 
Cr.  St.  Certiorari;  1  Chit.  Cr.  L.  871, 
et.  seq. 

(12)  Vide  oNfe,  278,  note  (86). 
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CHAPTER  XXV. 


OF  ARRAIGNMENT  AND  ITS  INCIDENTS. 

ofamifn.        When  the  offender  either  appears  voluntarily  to  an  indict- 

■*"*•  ment,  or  was  before  in  custody,  or  is  brought  in  upon  criminal 

process  to  answer  it  in  the  proper  court,  he  is  immediately  to 

be  arraigned  thereon ;  which  is  the  fifth  stage  of  criminal 

prosecution. 

To  arraign  is  nothing  else  but  to  call  the  prisoner  to  the 
bar  of  the  court,  to  answer  the  matter  charged  upon  him  in 
the  indictment  (a)  (1).  The  prisoner  is  to  be  called  to  the 
bar  by  his  name ;  and  it  is  laid  down  in  our  ancient  books  (6), 
that  though  under  an  indictment  of  the  highest  nature,  he 
must  be  brought  to  the  bar  without  irons,  or  any  manner  of 
shackles  or  bonds ;  unless  there  be  evident  danger  of  an 
escape,  and  then  he  may  be  secured  with  irons.  But  yet  in 
Layer's  case,  a.  d.  17^^,  a  difference  was  taken  between  the 
time  of  arraignment,  and  the  time  of  trial ;  and  accordingly 
the  prisoner  stood  at  the  bar  in  chains  during  the  time  of  his 
arraignment  (c)  (2). 
[  323]  When  he  is  brought  to  the  bar  he  is  called  upon  by  name 

SwSi«yi?r**  *o  ^^'^  ^P  ^^s  ^^^d :  which  though  it  may  seem  a  trifling  cir- 
thepritoner:  cumstancc,  yet  is  of  this  importance,  that  by  the  holding  up 
of  his  hand  constat  de  persond^  and  he  owns  himself  to  be  of 
that  name  by  which  he  is  called  {d).  However,  it  is  not  an 
indispensable  ceremony  ;  for,  being  calculated  merely  for  the 
purpose  of  identifying  the  person,  any  other  acknowledgment 

(a)  2  Hal.  p.  C.  216.  P.  C.  78;  3  Inst.  34;  Kel.  10;  2  Hal. 

(6)  Bract,   1.   3,  de  Coron.   c.  18,  P.  C.  219;  2  Hawk.  P.  C.  308. 
§  3;  Mirr.  c.  5,  sect.  1,  §  54;  Flet  (c)  Sute  Trials,  vi,  230. 

1.  1,  c.  31,  §  1 ;  Brit.  c.  5;  Staundf.  (rf)  2  Hal.  P.  C.  219. 


(1)  This  word  in  Latin  (Lord  Hale  was  held,  that  the  coiirt  has  no  autho- 
says)  is  no  other  than  ad  rationem  po-  rity  to  release  the  prisoner  from  his 
nere,  and  in  French  ad  res(m,  or  abbre-  irons,  till  he  has  pleaded,  and  the  jury 
viated  a  rein  ;  2  H.  P.  C.  216 Ch.  are  charged  to  try  him. 

(2)  In  Waite*f  cafe,  Leach,  34,  it 
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wiil  answer  the  purpose  as  well :  therefore,  if  the  prisoner  ob* 
stinately  and  contemptuously  refuses  to  hold  up  his  hand,  but 
confesses  he  is  the  person  named,  it  is  fully  sufficient  {e)  (3). 
Then  the  indictment  is  to  be  read  to  him  distinctly  in  the 
English  tongue,  (which  was  law,  even  while  all  other  pro- 
ceedings were  in  Latin,)  that  he  may  fully  understand  his 
charge.  After  which  it  is  to  be  demanded  of  him,  whether 
he  be  guilty  of  the  crime,  whereof  he  stands  indicted,  or  not 
guilty.  By  the  old  common  law  the  accessary  could  not  be 
arraigned  till  the  principal  was  attainted ;  unless  he  chose  it, 
for  he  might  waive  the  benefit  of  the  law  :  and  therefore  prin- 
cipal and  accessary  might,  and  may  still,  be  arraigned,  and 
plead,  and  also  be  tried  together.  But  otherwise,  if  the  prin- 
cipal had  never  been  indicted  at  all,  and  stood  mute,  had 
challenged  above  thirty-five  jurors  peremptorily,  had  claimed 
the  benefit  of  clergy,  had  obtained  a  pardon,  or  had  died 
before  attainder,  the  accessary  in  any  of  these  cases  could  not 
be  arraigned :  for  non  coftstitit  whether  any  felony  was  com- 
mitted or  no,  till  the  principal  was  attainted ;  and  it  might  so 
happen  that  the  accessary  should  be  convicted  one  day,  and 
the  principal  acquitted  the  next,  which  would  be  absurd. 
However,  this  absurdity  could  only  happen,  where  it  was  pos- 
sible that  a  trial  of  the  principal  might  be  had,  subsequent  to 
that  of  the  accessary :  and  therefore  the  law  still  continues 
that  the  accessary  shall  not  be  tried,  so  long  as  the  principal 
remains  liable  to  be  tried  hereafler.  But  by  statue  *1  Ann.  [  334] 
c.  9,  if  the  principal  be  once  convicted,  and  before  attainder, 
that  is,  before  he  receives  judgment  of  death  or  outlawry,  he 
is  delivered  by  pardon,  the  benefit  of  clergy,  or  otherwise  ;  or 
if  the  principal  stands  mute,  or  challenges  peremptorily  above 
the  legal  number  of  jurors,  so  as  never  to  be  convicted  at  all ; 
in  any  of  these  cases,  in  which  no  subsequent  trial  can  be  had 
of  the  principal,  the  accessary  may  be  proceeded  against,  as 
if  the  principal  felon  had  been  attainted ;  for  there  is  no  dan- 
ger of  future  contradiction.  And  upon  the  trial  of  the  acces- 
sary, as  well  after  as  before  the  conviction  of  the  principal,  it 
seems  to  be  the  better  opinion,  and  founded  on  the  true  spirit 

(«•)  Raym.  408. 


{S)  The  ceremony  of  holding  up  the  seems  that  arraignments,  generally,  may 
hand  is  not  required  in  the  case  of  a  be  good  without  holding  up  the  hand ; 
peer;    4  St.   Tr.    211,   .-jOH  ;  and  it      lUi  v.  Rutclifr,  \  W.  Bl.  a 


id  iD<udent  to 
hidiare. 
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of  justice  (/),  that  the  accessary  is  at  liberty,  if  he  an^  to 
controvert  the  guilt  of  his  supposed  principal,  and  to  prove 
him  innocent  of  the  charge,  as  well  in  point  of  fact  as  in  point 
of  law  (4). 

When  a  criminal  is  arraigned,  he  either  stand*  mute,  or 
confesses  the  fact ;  which  circumstances  we  may  call  incidents 
to  the  arraingment;  or  else  he  pleads  to  the  indictment, 
which  is  to  be  considered  as  the  next  stage  of  proceedings. 
But  first,  let  us  observe  these  incidents  to  the  arraignment,  of 
standing  mute,  or  confession* 
stuuiins  I.  Regularly  a  prisoner  is  said  to  stand  mute,  when,  being  ar- 

late,  which  is,  ,J  /r  .»^i 

ther  by  the  vi-  raiffucd  for  treasou  or  felony,  he  either,  1.  Makes  no  answer 

tation  (tfOod;         ®,  ^       .  o       -  i  .  t  i 

at  all :  or,  ^.  Answers  foreign  to  the  purpose,  or  with  such 
matter  as  is  not  allowable ;  and  will  not  answer  otherwise: 
or,  3.  Upon  having  pleaded  not  guilty,  refuses  to  put  himself 
upon  the  country  {g).  If  he  says  nothing,  the  court  ought 
ex  officio  to  empanel  a  jury  to  inquire  whether  he  stands  ob- 
stinately mute,  or  whether  he  be  dumb  ex  visitatiane  Dei. 
If  the  latter  appears  to  be  the  case,  the  judges  of  the  court, 
who  are  to  be  of  counsel  for  the  prisoner,  and  to  see  that  he 
hath  law  and  justice,  shall  proceed  to  the  trial,  and  examine 
all  points  as  if  he  had  pleaded  not  guilty  (A)  (5).     But  whe- 


(f)  Foster,  365,  &c. 

(g)  2  Hal.  P.  C.  316. 


(A)  2  Hawk.  P.  C.  327. 


(4)  The  law  upon  this  subject  has 
been  greatly  altered  and  improved  of 
late.  See  ante,  305,  note  (5);  133, 
note  (19);  39,  noto(12)i  and 38, note 
(8).  See  also  the  7  Geo.  IV.  c.  64, 
by  sect.  9,  of  which,  accessaries  before 
the  fact,  whether  in  cases  of  felony  at 
common  law,  or  by  virtue  of  any  sta- 
tute or  statutes  made  or  to  be  made, 
may  be  tried  as  such,  or  as  for  sub- 
stantive felonies,  by  any  court  having 
jurisdiction  to  try  the  principal  felons, 
although  the  offences  be  committed  on 
the  seas  or  abroad ;  and,  if  the  offences 
be  committed  in  different  counties,  may 
be  tried  in  cither. 

By  sect.  10,  accessaries  after  the  fact 
may  be  tried  by  any  court  having  ju- 
risdiction over  the  principal  felons,  as 
i  n  the  preceding  section ;  and,by  sect.  1 J , 


in  order  that  aU  accessaries  may  be 
convicted  and  punished,  in  cases  where 
the  principal  felon  b  not  attainted,  it  is 
enacted,  that  accessaries  may  be  pro- 
secuted after  the  conviction  of  the  prin- 
cipal  felon,  though  the  principal  felon 
be  not  attainted.  See  further  as  to 
arraignment,  1  Curw.  Hawk.  P.  C. 
434;  1  Chit.  Cr.  L.  414.  The  statute 
mentioned  in  the  text  is  repealed  by  the 
sUtute  7  Geo.  IV.  c.  64. 

(5)  By  7  &  8  Geo.  IV.  c.  28,  §  1, 
where  the  prisoner  pleads  **  not  guilty,'* 
without  more,  he  shall  be  put  on  his 
trial  by  jury ;  and  by  sect  2,  if  he  re- 
fuses to  plead,  the  court  may  order  a 
plea  of  *'  not  guilty*'  to  be  entered,  and 
proceed  as  in  other  cases.  But  the 
latter  is  discretionary  ;  and  where  there 
is  any  real  doubt  whether  the  refusal  to 
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ther  judgment  of  death  can  be  given  against  such  a  prisoner, 
who  hath  never  pleaded,  and  can  say  nothing  in  arrest  of 
judgment,  is  a  point  yet  undetermined  (*).* 

(i)  2  Hal.  P.  C.  317. 
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plead  arises  from  obstinacy  or  inability, 
the  court  may,  and  will,  empanel  a  jury 
to  try  that  question.  In  case  of  in- 
sanity, this  b  specially  provided  for  by 
the  unrepealed  statute  of  39  &  40 
Geo.  III.  c.  94,  §  1  of  which  enacts 
that  the  jury  in  case  of  any  person 
charged  with  treason, &c.,  proving  upon 
the  trial  to  be  insane,  shall  declare  whe- 
ther he  was  acquitted  by  tiiem  on  ac- 
count of  insanity,  and  the  court  shall 
order  him  to  be  kept  in  custody  till  his 
Majesty's  pleasure  be  known,  and  his 
Majesty  may  give  an  order  for  the  safe 
custody  of  such  insane  person;  and 
sect.  2  enacts,  that  insane  persons,  in- 
dicted for  any  offence,  and  found  to  be 
insane  by  a  jury,  to  be  empannelled  on 
their  arraignment,  shall  be  ordered  by 
the  court  to  be  kept  in  custody  till  his 
M^esty's  pleasure  be  known.  The 
latter  section  has  been  held  to  extend 
to  cases  of  misdemeanor ;  Rtx  v.  Little, 


R.  &  R.  C.  C.  430. 

In  Rex  V.  Roberts,  Car.  Cr.  L.  57, 
a  prisoner  would  not  plead,  and  a  jury 
being  empannelled  to  try  whether  he 
stood  mute  by  the  visitation  of  Grod,  his 
counsel  claimed  a  right  to  address  the 
jury,  as  this  was  an  issue  with  the  affir- 
mative on  the  prisoner.  This  was  al- 
lowed by  Park  and  Abbott,  Js.  The 
prisoner's  counsel  addressed  the  jury, 
and  called  witnesses  to  prove  he  was 
insane.  The  jury  found  that  he  was  so, 
and  Park  J. ,  directed  that  he  should  be 
detained  until  his  Majesty's  pleasure 
should  be  known. 

Where  a  prisoner,  on  being  ar- 
raigned, stated  that  he  was  dea^  on 
which  the  indictment  was  read  over  to 
him,  and  he  apparently  did  not  hear  it, 
the  judge  directed  a  jury  to  be  empa- 
nelled to  try  whether  he  stood  mute  by 
the  act  of  God,  or  out  of  malice ;  Rex 
V.  Halton,  1  R.  &  M.  78. 


*  If  a  person  indicted  for  felony  stand 
mute  upon  his  arrug^nment,  the  court 
may  direct  the  sheriff  to  return  a  jury 
instanter,  to  try  whether  he  stand  mute 
obstinately,  or  by  the  visitation  of  God ; 
and  if  they  find  that  he  stood  obsti- 
nately mute,  sentence  may  be  passed 
without  further  inquiry  j  Rex  f.  Mestier, 
1  Leach,  18a 

A  prisoner  mute  by  the  visitation  of 
God,  may  be  arraigned,  tried,  sen- 
tenced, and  transported ;  Rex  v.  Sleet, 
1  Leach,  451. 

A  prisoner,  deaf  and  dumb  from  his 
buth,  may  be  arraigned  for  a  coital 
offence,  if  intelligence  can  be  conveyed 
to  him  by  signs  or  sjrmbols;  Rex  v. 
Jones,  1  Leach,  102. 

But  the  case  of  Rex  v.  Esther  Dyson, 
will  more  particularly  illustrate  this 
sulgect,  both  as  to  the  standing  mute 
and  as  to  the  question  of  insanity. 

We  have  before  seen  (ante  24)  that 


where  an  act,  which  under  ordinary 
circumstances  would  be  criminal,  is 
committed  during  the  prevalence  of 
mental  derangement,  the  party  is  ex- 
cused tn  law,  although,  if  he  is  of  sound 
mind  at  the  time  of  his  trial,  his  pre- 
vious insanity  is  not  a  bar  to  the  trial, 
but  is  merely  a  ground  of  defence.  So, 
on  the  other  hand,  if  the  party  was 
sane  at  the  time  of  the  act  committed, 
but  was  insane  at  the  time  of  his  ar- 
raignment,  the  trial  must  be  postponed 
until  he  is  able  to  plead  to  the  indict- 
ment, and  to  comprehend  the  nature  of 
the  proceedings  against  him. 

In  the  case  last  above  mentioned  the 
prisoner  was  placed  at  the  bar,  charged 
with  the  wilful  murder  of  her  own  ille- 
gitimate infant  child.  It  appeared  that 
she  was  both  deaf  and  dumb.  The  in- 
dictment having  been  read  over  to  her, 
she  was  called  upon  to  plead,  but  made 
no  rq)ly.     A  jtU7  was  then  sworn  to 
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or  olMtiiiately. 


If  he  be  found  to  be  obstinately  mutCi  which  a  prisoner 
hath  been  held  to  be,  that  hath  cut  out  his  own  tongue  {k), 
then,  if  it  be  on  an  indictment  of  high  treason,  it  hath  long 
been  clearly  settled,  that  standing  mute  is  an  equivalent  to  a 
conviction,  and  he  shall  receive  the  same  judgment  and  exe- 
cution (/).  And  as  in  this  the  highest  crime,  so  also  in  the 
lowest  species  of  felony,  viz.  in  petit  larceny,  and  in  all  mis- 
demesnors,  standing  mute  hath  always  been  equivalent  to 
conviction.  But  upon  appeals  or  indictments  for  other  felo- 
nies, or  petit  treason,  the  prisoner  was  not,  by  the  ancient  law, 
looked  upon  as  convicted,  so  as  to  receive  judgment  for  the 

(k)  3  Inst.  178.  (/)  2  Hawk.  P.  C.  329;  2  Hal.  P.  C.  332* 317. 


try  whether  she  stood  mute  of  malice, 
or  by  the  visitation  of  God.  Upon  this 
issue  witnesses  were  examined,  and 
the  jury  found  that  she  stood  mute  by 
the  visitation  of  God.  The  judge  then 
assigned  the  prisoner  counsel,  and  a 
witness  was  sworn  to  interpret  her 
signs  truly  ;  and  she  signified  by  signs 
that  *'  she  did  not  do  it,**  upon  which 
a  plea  of  "  not  guilty"  was  entered  for 
her.  After  a  variety  of  atten^>ts,  no 
means  could  be  found  to  make  her  un- 
derstand  the  nature  of  the  proceedings 
against  her,  or  her  right  to  challenge 
the  jury.  The  jury  were  next  swotu 
to  try  whether  she  was  then  sane  or 
not,  and  witnesses  were  examined  as  to 
whether  they  could  make  her  under- 
stand  the  nature  of  the  proceedings 
against  her  or  not.  After  repeated 
attempts  they  said  they  could  not; 
she  could  only  understand  natural  ob- 
jects  and  things  she  had  seen  before. 

The  judge  then  addressed  the  jury 
upon  the  issue.  He  said  that  the 
term  **  insane**  was  to  be  considered 
as  meaning  not  merely  '*  idiot**  or 
*'  lunatic,**  but  a  state  of  mind  in 
which,  whether  from  natural  causes  or 
otherwise,  the  prisoner  was  then  un> 
able  to  understand  the  nature  of  the 
proceedings  against  her.  Lord  Hale 
says,  a  deaf  and  dumb  person  is,  in 
presumption  of  law  an  idiot ;  but  if 
he  has  the  use  of  his  understanding  he 
may  be  tried,  and  suffer  judgment  and 


execution,  though  great  caution  is  to 
be  used.  The  question  is,  whether  or 
not  the  prisoner  has  sufficient  capacity 
to  conduct  her  defence  with  the  adviee 
and  caution  that  she  ought.  If  she 
cannot  do  that,  she  is  in  a  worse  state 
than  any  subject  of  this  realm  ought  to 
be  in  when  put  upon  trial.  Upon  this 
issue  the  jury  found  the  prisoner  '*  not 
now  sane.** 

The  judge  then  inquired  whether  it 
was  possible  to  instruct  the  prisoner 
so  as  to  make  her  understand  the  na^ 
ture  of  the  proceedings  at  a  trial.  The 
witnesses  thought  that  might  possibly 
be  done  by  teaching  her  to  read  by 
means  of  the  deaf  and  dumb  alphabet, 
but  that  at  her  age  it  would  require 
gpneat  labour  and  much  time.  His 
lordship  then  said  he  would  conralt 
his  learned  brother  in  the  other  omut 
(Mr.  Justice  Littledale),  and  they 
would  determine  whether  the  prisoner 
should  bo  instructed,  with  a  view  to 
her  being  tried  at  a  subsequent  period* 
or  delivered  to  his  Majesty,  to  be  de- 
tained under  the  provisions  of  the  39 
&  40  Geo.  III.,  relating  to  the  custody 
of  insane  criminals,  and  the  trial  was 
thereupon  respited,  and  the  judges 
were  of  opinion  that  the  course  pre- 
scribed by  the  39  ^c  40  Geo.  III. 
should  be  pursued;  Hri  v.  Etiher 
Dtfsorif  Cor.  Parke,  J.,  York,  Sp. 
Ass.  IBdl  ;  Matth.  Pig.  410;  Cro. 
Cir.  Comp.  4^9. 
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felony  ;  but  should,  for  his  obstinacy,  have  received  the  ter- 
rible sentence  of  penance ,  or  peine  (which,  as  will  appear 
presently,  was  probably  nothing  more  than  a  corrupted  abbre- 
viation otprisone)  forte  et  dure. 

Before  this  was  pronounced  the  prisoner  had  not  only  trina 
admonitio,  but  also  a  respite  of  a  few  hours,  and  the  sentence 
was  distinctly  read  to  him,  that  he  might  know  his  danger  (m) : 
and,  after  all,  if  he  continued  obsdnate,  and  his  offence  was 
clergyable,  he  had  the  benefit  of  his  clergy  allowed  him,  even 
though  he  was  too  stubborn  to  pray  it  (n).  Thus  tender  was 
the  law  of  inflicting  this  dreadful  punishment:  but  if  no 
other  means  could  prevail,  and  the  prisoner,  when  charged 
with  a  capital  felony,  continued  stubbornly  mute,  the  judg- 
ment was  then  given  against  him,  without  any  distinction  of 
sex  or  degree.  A  judgment  which  was  purposely  ordained  to 
be  exquisitely  severe,  that  by  that  very  means  it  might 
rarely  be  put  in  execution  (6). 

The  rack,  or  question,  to  extort  a  confession  from  crimi- 
nals, is  a  practice  of  a  different  nature :  this  having  been  only 
*used  to  compel  a  man  to  put  himself  upon  his  trial ;  that 
being  a  species  of  trial  in  itself.  And  the  trial  by  rack  is 
utterly  unknown  to  the  law  of  England ;  though  once  when 
the  dukes  of  Exeter  and  Suffolk,   and  other  ministers  of 
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(m)  2  Hal.  P.  C.  320. 


(n)  2  Hal.  P.  C.  821 ;  2  Hawk.  P.  C.  882. 


(6)  Aulus  Gellios  with  more  truth 
hadi  made  the  same  observation  upon 
the  cruel  law  of  the  Twelve  Tables 
De  inope  debitare  tecundo,  "  Eo  con- 
tilio  tanta  immanitas  poena:  denunciata 
est,  ne  ad  earn  unquam  perveniretur  ;** 
for  he  adds,  "  distectum  esse  antiquit^it 
neminem  equidem  neque  legi  neque  au- 
divi  :'*  lib.  20,  c.  1.  But  with  respect 
to  the  horrid  judgment  of  the  peine 
forte  et  dure,  the  prosecutor  and  the 
court  could  exercise  no  discretion  or 
shew  no  favour  to  a  prisoner,  who  stood 
obstinately  mute.  And  iu  the  legal 
history  of  this  country  there  are  nu- 
merous instances  of  persons,  who  had 
resolution  and  patience  to  undergo  so 
terrible  a  death,  in  order  to  benefit 
their  heirs  by  preventing  a  forfeiture 
of  their  estates,  which  would  have  been 


the  consequence  of  a  conviction  by  a 
verdict. 

There  is  a  memorable  story  of  an 
ancestor  of  an  ancient  family  in  the 
north  of  England :  In  a  fit  of  jealousy 
he  killed  his  wife;  and  put  to  death 
his  children  who  were  at  home,  by 
throwing  them  from  the  battlements  of 
his  castle;  and  proceeding  with  an 
intent  to  destroy  his  only  remaining 
child,  an  infant  nursed  at  a  farm-house 
at  some  distance,  he  was  intercepted 
by  a  storm  of  thunder  and  lightning. 
Thu  awakened  in  his  breast  Uie  com- 
punctions of  conscience.  He  desisted 
from  his  purpose,  and  having  surren- 
dered himself  to  justice,  in  order  to 
secure  his  estates  to  this  child,  he  had 
the  resolution  to  die  under  the  dreadful 
judgment  of  peine  forte  et  dnre. — Cu. 
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Henry  VI.  had  laid  a  design  to  introduce  the  ci?il  law  into 
this  kingdom  as  the  rule  of  govemmenty  for  a  beginnn^ 
thereof  they  erected  a  rack  for  torture ;  which  was  called  in 
derision  the  duke  of  £xeter*8  daughter^  and  still  remaiti^  in 
the  tower  of  London  (o) :  where  it  was  occasionally  used  as 
an  engine  of  state,  not  of  law,  more  than  once  in  the  reign  of 
queen  Elizabeth  (p).  But  when,  upon  the  assassination  ^ 
Villiers  duke  of  Buckingham  by  Felton,  it  was  proposed  in 
the  privy  council  to  put  the  assassin  to  the  rack,  in  order  to 
discover  his  accomplices ;  the  judges,  being  consulted,  de- 
clared unanimously,  to  their  own  honour  and  the  honour  of 
the  English  law,  that  no  such  proceeding  was  allowable  by 
the  laws  of  England  (q).  It  seems  astonishing  that  this 
usage,  of  administering  the  torture,  should  be  said  to  arise 
from  the  tenderness  to  the  lives  of  men :  and  yet  this  is  the 
reason  given  for  its  introduction  in  the  civil  law,  and  its  sub- 
sequent adoption  by  the  French  and  other  foreign  nations  (r): 
viz,  because  the  laws  cannot  endure  that  any  man  should  die 
upon  the  evidence  of  a  false,  or  even  a  single  witness; 
and  therefore  contrived  this  method  that  innocence  should 
manifest  itself  by  a  stout  denial,  or  guilt  by  a  plain  confes- 
sion. Thus  rating  a  man*s  virtue  by  the  hardiness  of  his 
constitution,  and  his  guilt  by  the  sensibility  of  his  nerves ! 
But  there  needs  only  to  state  accurately  (*),  in  order  most 
eiFectually  to  expose  this  inhuman  species  of  mercy,  the  un- 
certainty of  which,  as  a  test,  and  criterion  of  truth,  was  long 
ago  very  elegantly  pointed  out  by  Tully  ;  though  he  lived  in 
[*327]  a  state  wherein  it  was  ♦usual  to  torture  slaves  in  order  to  ftir- 
nish  evidence  :  "  famen"  says  he,  "  ilia  tormenta  gubemat 
dolor,  moderatur  natura  cujusque  turn  animi  turn  corporis^ 
regit  qwesitor,  Jlectit  libido,  corrumpit  spes,  infirmat  mettu  ; 
ut  in  tot  rerum  angustiis  nihil  veritati  loci  relinquatur  {t)  (7)." 

(o)  3  Inst.  d5.  and  precision  that  are  truly   mathe- 

(p)  Barr.  92,  406.  matical :    **  the  force   of  the  muscles 

(q)  Rushw.  Coll.  i.  638.  and  the  sensibility  of  the  nerves  of  an 

(r)  Cod.  1.  9,  t.  41,  I.  8,  and  t.  47,  innocent  person  being  given,  it  is  re- 

1.  16;  Fortesc.  de  LL.  Ang.  c.  22.  quired  to  find  the  degree  of  fiain  ne- 

(«)  The  marquis  Beccaria,  (ch.  16,)  cessary  to  make  him  confess  himself 

in  an  exquisite  piece  of  raillery,  has  guilty  of  a  given  crime. " 

proposed  this  problem,  with  a  gravity  (0  Pro  Sulla,  28. 


(7)  But   mental   anguish   subdues      every  man's  mind  as  well  as  body  mo- 
these    torments,    the    constitution  of     derates  them,  the  inquisitor  regulates 
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The  English  judgment  of  penance  for  standing  mute  (r) 
was  as  follows  :  that  the  prisoner  be  remanded  to  the  prison 
from  whence  he  came ;  and  put  into  a  low  dark  chamber  ; 
and  there  be  laid  on  his  back,  on  the  bare  floor,  naked,  un- 
less where  decency  forbids ;  that  there  be  placed  upon  his 
body  as  great  a  weight  of  iron  as  he  could  bear,  and  more : 
that  he  have  no  sustenance,  save  only,  on  the  first  day,  three 
morsels  of  the  worst  bread ;  and,  on  the  second  day,  three 
draughts  of  standing  water,  that  should  be  nearest  to  the 
prison  door ;  and  in  this  situation  this  should  be  alternately 
his  daily  diet,  till  he  died,  or  (as  anciently  the  judgment  ran) 
till  he  answered  {u)» 

It  hath  been  doubted  whether  this  punishment  subsisted 
at  the  common  law  {w),  or  was  introduced  in  consequence  of 
the  statute  Westm.  1,  3  Edw.  I.  c.  1^  (x),  which  seems  to  be 
the  better  opinion.  For  not  a  word  of  it  is  mentioned  in 
Glanvil  or  Bracton,  or  in  any  ancient  author,  case,  or  record, 
that  hath  yet  been  produced,)  previous  to  the  reign  of  Ed- 
ward L:  but  there  are  instances  on  record  in  the  reign  of 
Henry  III.  (^),  where  persons  accused  of  felony,  and  stand* 
ing  mute,  were  tried  in  a  particular  manner,  by  two  succes- 
sive judges,  and  convicted ;  and  it  is  asserted  by  the  judges 
in  8  Hen.  IV.  that,  by  the  common  law  before  the  statute^ 
standing  mute  on  an  appeal  amounted  to  a  conviction  of  the 
felony  (z).  This  statute  of  Edward  I.  directs  such  persons 
*''  as  will  not  put  themselves  upon  inquests  of  felonies  before  [*3g81 
the  judges  at  the  suit  of  the  king,  to  be  put  into  hard  and 
strong  prison  {soient  mys  en  la  prisone  fort  et  dure)  as  those 
which  refuse  to  be  at  the  common  law  of  the  land."  And, 
immediately  after  this  statute,  the  form  of  the  judgment 
appears  in  Fleta  and  Britton  to  have  been  only  a  very  strait 
confinement  in  prison,  with  hardly  any  degree  of  sustenance  : 
but  no  weight  is  directed  to  be  laid  upon  the  body,  so  as  to 

{v)  2  Hal.    P.  C.    319;  2  Hawk.  (x)  Staundf.  P.  C.  149;   Ban-.  82. 

P.  C.  329.  (if)  Emelyn  on  2  Hal.  P.  C.  322. 

(u)  Britton,  c.  4  &  22.      tlet.  L  1,  (s)  Al  eomnum  let/y  a oant  U  statute 

c.  34,  §  33.  de  West,     1,  r.  12,  si  aicun,  uttestie  op^ 

(ic)  2  Inst.  179.     2  Hal.  P.O.  322.  jitul,  et  ust  istre  wwte^  iU  serra  cun- 

2  Hawk.  P.  C.  330.  vict  dejelony,     (M.  8  Hen.  IV.  2.) 


them,  passion  diverts,  hope  corrupts,      ties  of  so  many  things,  no  room  is  left 
fear  debilitates,  until,  in  the  perplexi-      for  truth. 
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hasten  the  death  of  the  miserable  sufferer :  and,  indeedy  any 
surcharge  of  punishment  on  persons  adjudged  to  penancei  so 
as  to  shorten  their  lives,  is  reckoned  by  Home  in  the  mirror 
(a)  as  a  species  of  criminal  homicide.  It  also  clearly  appears, 
by  a  record  of  31  £dw.  III.  (6),  that  the  prisoner  might  then 
possibly  subsist  for  forty  days  under  this  lingering  punish- 
ment I  should,  therefore,  imagine  that  the  practice  of  load- 
ing him  with  weights,  or,  as  it  was  usually  called,  presskig 
him  to  death f  was  gradually  introduced  between  31  Edw.  III. 
and  8  Hen.  IV.  at  which  last  period  it  first  appears  upon  our 
books  (c) ;  being  intended  as  a  species  of  mercy  to  the  delin- 
quent, by  delivering  him  the  sooner  from  his  torment :  and 
hence  I  presume  it  also  was,  that  the  duration  of  the  penance 
was  then  first  (d)  altered ;  and,  instead  of  continuing  iiU  he 
answered^  it  was  directed  to  continue  till  he  died^  which  must 
very  soon  happen  under  an  enormous  pressure. 

The  uncertainty  of  its  original,  the  doubts  that  were  con- 
ceived of  its  legality,  and  the  repugnance  of  its  theory  (for  it 
rarely  was  carried  into  practice)  to  the  humanity  of  the  laws 
of  England,  all  concurred  to  require  a  legislative  abolition  of 
this  cruel  process,  and  a  restitution  of  the  ancient  common 
law ;  \yhereby  the  standing  mute  in  felony,  as  well  as  in 
treason  and  in  trespass,  amounted  to  a  confession  of  the 
charge.  Or,  if  the  corruption  of  the  blood  and  the  conse- 
quent escheat  in  felony  had  been  removed,  the  judgment  of 
peine  forte  et  dure  might,  perhaps,  have  still  innocently  re- 
[*S29]  mained,  *as  a  monument  of  the  savage  rapacity  with  which 
the  lordly  tyrants  of  feodal  antiquity  hunted  afler  escheats 
and  forfeitures  ;  since  no  one  would  ever  have  been  tempted 
to  undergo  such  a  horrid  alternative.  For  the  law  was,  that 
by  standing  mute,  and  suffering  this  heavy  penance,  the  judg- 
ment, and  of  course  the  corruption  of  the  blood  and  escheat 
of  the  landsy  were  saved  in  felony  and  petit  treason ;  though 
not  the  forfeiture  of  the  good^ ;  and  therefore  this  lingering 
punishment  was  probably  introduced,  in  order  to  extort  a 
plea ;  without  which  it  was  held  that  no  judgment  of  death 
could  be  given,  and  so  the  lord  lost  his  escheat.  But  in  high 
treason,  as  standing  mute  is  equivalent  to  a  conviction,  the 
same  judgment,  the  same  corruption  of  blood,  and  the  same 

(a)  Ch.  1,  §  9.  ((/)  Etfuitdit^  quelecoutraire  aioit 

(h)  6  Rym.  13.  ettrefait  dei-ant  ceshfurs.     (Ibid.  2.) 

(e)  Yearb.  6  Hen.  IV.  1. 
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forfeitures  always  attended  it,  as  in  otiier  cases  of  con  vie- 
tion  {e).  And  very  latelji  to  the  honour  of  our  laws^  it  hath 
been  enacted  by  statute  12  Geo.  III.  c.  20,  that  every  per- 
son who,  being  arraigned  for  felony  or  piracy,  shall  stand  mute 
or  not  answer  directly  to  the  offence,  shall  be  convicted  of 
the  same ;  and  the  same  judgment  and  execution  (with  all 
their  consequences  in  every  respect)  shall  be  thereupon 
awarded,  as  if  the  person  had  been  convicted  by  verdict  or 
confession  of  the  crime  (8).  And  thus  much  for  the  de- 
meanor of  a  prisoner  upon  his  arraignment,  by  standing  mute ; 
which  now,  in  all  cases,  amounts  to  a  constructive  confes- 
sion (9). 

II.  The  other  incident  to  arraignment  exclusive  of  the  ii.  conftMioB. 
plea,  is  the  prisoner*8  actual  confession  of  the  indictment,  timpi*, 
Upon  a  simple  and  plain  confession,  the  court  hath  nothing 
to  do  but  to  award  judgment:  but  it  is  usually  very  back- 
ward in  receiving  and  recording  such  confession,  out  of  ten- 
derness to  the  life  of  the  subject ;  and  will  generally  advise 
the  prisoner  to  retract  it,  and  plead  to  the  indictment  (/). 

But  there  is  another  species  of  confession,  which  we  read  JJ^^*'*'"^**^*' 
much  of  in  our  ancient  books,  of  a  far  more  complicated 
kind,  which  is  called  approvement.  And  that  is  when  a 
^person,  indicted  of  treason  or  felony,  and  arraigned  for  the  [*3S0] 
same,  doth  confess  the  fact  before  plea  pleaded ;  and  appeals 
or  accuses  others,  his  accomplices,  of  the  same  crime,  in 
order  to  obtain  his  pardon.  In  this  case  he  is  called  an 
approver  or  prover,  probatory  and  the  party  appealed  or 
accused  is  called  the  appellee.  Such  approvement  can  only 
be  in  capital  offences ;  and  it  is,  as  it  were,  equivalent  to  an 
indictment,   since  the   appellee   is   equally   called   upon  to 


(e)  2  Hawk.  P.  C.  331 


U)  2  Hal.  P.  C.  225. 


(8)  Two  instances  have  occurred, 
since  the  passing  of  this  statute,  of 
persons  who  refused  to  plead,  and  who, 
in  consequence,  were  condemned  and 
executed.  One  was  at  the  Old  Bailey, 
for  murder,  in  1777,  the  other  was  for 
burglary,  at  the  summer  assizes  at 
Wells,  in  1792.  It  might  perhaps 
have  been  a  greater  improvement  of 
the  law,  if  the  prisoner's  silence  had 
been  considered  a  plea  of  not  guilfy. 


rather  than  a  confession.  For  it  would 
operate  more  powerfully  as  an  example, 
and  be  more  satisfactory  to  the  mindt 
of  the  public,  if  the  prisoner  should 
suffer  death  alter  a  public  manifesta- 
tion of  his  guilt  by  evidence,  than  that 
he  should  be  ordered  for  execution  only 
from  the  presumption  which  arises  from 

his  obetbiate  silence Ch. 

(9)  Vide  anfr,  824,  note  (5). 
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answer  it ;  and  if  he  hath  no  reasonable  and  legal  exceptions 
to  make  to  the  person  of  the  approver,  which  indeed  are  very 
numerous,  he  must  put  himself  upon  his  trial,  either  by  battle, 
or  by  the  country ;  and,  if  vanquished  or  found  guilty,  must 
suiTer  the  judgment  of  the  law,  and  the  approver  shall  have 
his  pardon  ex  dehito  justitite.  On  the  other  hand,  if  the 
appellee  be  conqueror,  or  acquitted  by  the  jury,  the  approver 
shall  receive  judgment  to  be  hanged,  upon  his  own  confeff- 
sion  of  the  indictment ;  for  the  condition  of  his  pardon  has 
failed,  viz,  the  convicting  of  some  other  person,  and  therefore 
his  conviction  remains  absolute. 
^w«hh«j^n  But  it  is  purely  in  the  discretion  of  the  court  to  permit  the 
SiJfSpP**"  *^PP^over  thus  to  appeal,  or  not ;  and,  in  fact,  this  course  of 
j^Jj^rt^totet  admitting  approvements  hath  been  long  disused :  for  the 
oompiicnto  truth  was,  as  Sir  Matthew  Hale  observes,  that  more  mischief 
hath  arisen  to  good  men  by  these  kind  of  approvements,  upon 
false  and  malicious  accusations  of  desperate  villains,  than 
benefit  to  the  public  by  the  discovery  and  conviction  of  real 
offenders.  And,  therefore,  in  the  times  when  such  appeals 
were  more  frequently  admitted,  great  strictness  and  nicety 
were  held  therein  {g) :  though,  since  their  discontinuance, 
the  doctrine  of  approvements  is  become  a  matter  of  more 
curiosity  than  use.  I  shall  only  observe,  that  all  the  good, 
whatever  it  be,  that  can  be  expected  from  this  method  of  ap- 
provement, is  fully  provided  for  in  the  case  of  coining,  rob- 
bery, burglary,  housebreaking,  horsestealing,  and  larceny, 
to  the  value  of  five  shillings,  from  shops,  warehouses,  stables, 
[*331]  and  coach-houses,  by  statutes  4  and  5  W,  and  M.  c.  8,  *6 
and  7  W.  III.  c.  17,  10  and  11  W.  III.  c.  23,  and  5  Ann. 
c.  31,  which  enact,  that,  if  any  such  offender,  being  out  of 
prison,  shall  discover  two  or  more  persons,  who  have  com- 
mitted the  like  offences,  so  as  they  may  be  convicted  thereof; 
he  shall  in  case  of  burglary  or  housebreaking  receive  a  reward 
of  40/.,  and,  in  general,  be  entitled  to  a  pardon  of  all  capital 
offences,  excepting  only  murder  and  treason ;  and  of  them 
also  in  the  case  of  coining  (A)  (10).  And  if  any  such  person, 
having  feloniously  stolen  any  lead,  iron,   or  other   metals, 

{g)  2  Hal.  P.  C.  ch.29.     2  Hawk,      fences  against  the  Coinage  Act  of  15 
P.  C.  eh.  24.  Geo.  II.  c.  28,  extends  only  to  all  tuck 

(/i)  The  pardon,  for  discovering  of*      offences. 

(10)  These  statutes  are  all  repealed ;  vide,  ant^  294-5,  in  nnth. 
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shall  discover  and  convict  two  offenders  of  having  illegally 
bought  or  received  the  saniet  he  shallf  by  virtue  of  statute 
89  Geo.  11.  c.  30,  be  pardoned  for  all  such  felonies  commit- 
ted before  such  discovery  (11).  It  hath  also  been  usual  for 
the  justices  of  the  peace,  by  whom  any  persons  charged  with 
felony  are  committed  to  gaol,  to  admit  some  one  of  their 
accomplices  to  become  a  witness  (or,  as  it  is  generally  termed, 
king's  evidence)  against  his  fellows ;  upon  an  implied  confix 
dence,  which  the  judges  of  gaol  delivery  have  usually  coun- 
tenanced and  adopted,  that  if  such  accomplice  makes  a  full 
and  complete  discovery  of  that  and  of  M  other  felonies  to 
which  he  is  examined  by  the  magistrate,  and  afterwards  gives 
his  evidence  without  prevarication  or  fraud,  he  shall  not 
himself  be  prosecuted  for  that  or  any  other  previous  oflfence 
of  the  same  degree  (i)  (12)  (13). 

(i)  The  King  v.  AmcM  ;  Mich.  16  Geo.  III.  on  a  case  reserved  from  the 

Old  Bwley,   Oct  1775. 


AM 


(11 )  This  sUtute  is  repealed  by  7  & 
B  Geo.  IV.  c.  27. 

(12)  In  the  case  of  Mrs.  Rudd,  in 
which  this  subject  is  clearly  and  ably 
explained  by  Lord  Mansfield,  and  again 
by  Mr.  J.  Aston,  in  delivering  the 
opinion  of  all  the  judges,  (Cowp.  831,) 
it  is  laid  down  that  no  authority  is  given 
to  a  justice  of  peace  to  pardon  an  of- 
fender, and  to  tell  him  he  shall  bo  a 
witness  at  all  events  against  others. 
But  where  the  evidence  appears  insuf- 
ficient to  convict  two  or  more  without 
the  testimony  of  one  of  them,  the  ma- 
gistrate may  encourage  a  hope  that  he 
who  will  behave  fairly  and  disclose  the 
whole  truth,  and  bring  the  others  to 
justice,  shall  himself  escape  punish- 
ment. But  this  discretionary  power 
exercised  by  the  justices  of  peace  is 
founded  in  practice  only,  and  cannot 
control  the  authority  of  the  court  of 
gaol  delivery,  and  exempt  at  all  events 
the  accomplice  from  being  prosecuted. 
A  motion  is  always  made  to  the  judge 
for  leave  to  admit  an  accomplice  to  be 
a  witness,  and  unless  he  should  sec 
some  particular  reason  for  a  contrary 
conduct,  he  will  prefer  the  one  to  whom 

VOL.    IV.  K 


this  encouragement  has  been  given  by 
the  justice  of  the  peace.  This  admis- 
sion to  be  a  witness  amounts  to  a 
promise  of  a  reconmiendation  to  mercy, 
upon  condition  that  the  accomplice 
makes  a  full  and  fair  disclosure  of  all 
the  circumstances  of  the  crime  for 
which  the  other  prisoners  are  tried, 
and  in  which  he  has  been  concerned  in 
concert  with  them.  Upon  failure  on  his 
part  with  this  condition,  he  forfeits  idl 
claim  to  protection.  And  upon  a  trial 
some  years  ago  at  York,  before  Mr.  J. 
Bullcr,  the  accomplice,  who  was  ad- 
mitted a  witness,  denied  in  his  evidence 
all  that  he  had  before  confessed,  upon 
which  the  prisoner  was  acquitted ;  but 
the  judge  ordered  an  indictment  to  be 
preferred  against  this  accomplice  for 
the  same  crime ;  and  upon  his  previous 
confessioo,  and  other  circiimstances»  he 
was  conricted  and  executed.  And,  if 
the  jury  were  satisfied  with  his  guilt, 
there  can  be  no  question  with  regard 
both  to  the  law  and  justice  of  the  case. 
The  learned  commentator  says,  that 
the  accomplice  thus  admitted  a  witness, 
shall  not  afterwards  be  prosecuted  for 
that  or  any  oik$r  fntvUmi  ojfenct  rf  the 
K 


S81 


ARRAIGNMENT    AND    ITS   INCIDENTS. 


Mine  diiTM.  Mrt.  Rudd*s  otse  does 
not  warrant  the  extent  of  that  position, 
for  the  decision  of  that  case,  and  what  is 
advanced  by  Mr.  J.  Aston,  (  Cowp.  Ml , ) 
and  as  the  editor  conceives  the  reason 
and  principles  of  this  doctrine,  will  not 
extend  the  claim  of  the  witness  to 
mercy  beyond  those  oflences  in  which 
he  has  been  connected  with  the  pri- 
soners, and  concerning  which  he  has 
previously  undergone  an  examination. 
And  with  regard  to  these  crimes  he  may 
be  cross-examined  by  the  counsel  for 
the  prisoner,  but  of  course  he  may 
refuse  to  criminate  himself  of  other 
charges,  against  which  that  prosecution 
aflRirds  him  no  protection. — Ch. 

(13)  It  has  now  been  solemnly  de- 
cided that  an  accomplice  admitted  as 
king's  evidence,  and  performing  the 
condition  on  which  he  is  admitted  as  a 
witness,  is  not  ent'itledf  as  matter  of 
right,  to  be  exempt  from  prosecution 
for  other  offences  with  which  he  is 
charged,  but  that  it  will  be  matter  in 
the  discretion  of  the  judge  whether  he 
will  recommend  him  for  a  pardon  or  not ; 
Rex  V.  Lee,  R.  &  R.  C.  C.  361 ;  Rex 
v.  Brunton,  id.  454.  Even  the  equi- 
table claim  of  an  accomplice  to  a  par- 
don, on  condition  of  his  making  a  full 
and  (air  confession,  does  not  extend  to 
prosecutions  for  other  offences  in  which 
he  was  not  concerned  with  the  prisoner : 
with  respect  to  such  offences,  therefore, 
he  is  not  bound  to  answer  on  cross-ex- 
amination ;  Lee\  Ihiee\  jf  Weii*$ 
cam,  1  Phil.  Ev.  37.  But  the  judges 
will  not,  in  general,  admit  an  accom- 
plice as  king's  evidence,  although  ap- 
plied to  for  that  purpose  by  the  counsel 
for  the  prosecution,  if  it  appear  that  he 
is  charged  with  any  other  felony  than 
that  on  the  trial  of  which  he  is  to  be  a 
witness;  2  C.  &  P.  411;  Car.  Cr. 
L.  02.  Where  an  accomplice  is  con- 
firmed in  his  evidence  against  one  pri- 
soner, but  not  with  respect  to  another, 
both  may  be  convicted,  if  the  jury  think 
the  accomplice  deserving  of  credit ; 
Hex  V.   Dawber  and  others^  2  Stark, 


N.P.C.  34;  Car.  Cr.  L.  67.9d6ik 
AndseejRexv.  D<fip6er,  3  Staik.  34-5, 
n.,  where  it  is  said,  that  if  tiie  testimony 
of  an  accomplice  be  emilimifd  to  fir 
as  it  relates  to  one  priaoner,  but  not  as 
to  another,  the  one  may  be  eonvicted 
on  the  testimony  of  the  accomplice,  if 
the  jury  deem  him  worthy  of  credit 
An  accomplice  does  not  require  oooh 
firmation  as  to  the  person  dmged, 
provided  he  is  confirmed  in  the  particu- 
lars of  his  story  ;  Jf?ex  v.  Birhett  amd 
Brady,  R.  &  R.  C.  C.  251.  And  tiie 
corroboration  of  his  evidence  need  not 
be  on  every  material  point,  baft  he  most 
be  so  confirmed  as  to  convince  the  juy 
that  his  statement  is  correct  and  tme ; 
Rex  V.  Barnard,  ]  C.  &  P.  88w  If  an 
accomplice  is  confirmed  only  as  lo  col- 
lateral facts,  which  do  not  connect 
either  the  accused  with  the  offence,  or 
the  accused  and  the  accomplice  to- 
gether, it  b  not  sufficient ;  Rex  r.  Addis, 
6  C.  &  P.  383.  Proving  by  other 
witnesses  that  a  robbery  was  in  hd 
committed,  in  the  mode  in  which  an 
accomplice  states  it  to  have  been  com- 
mitted, is  not  such  a  confirmation  of 
the  accomplice  as  is  required  to  war- 
rant a  conviction  on  his  evidence;  Rex 
V.  Webb,  6  C.  &  P.  595.  A  person 
indicted  for  a  misdemeanor  may  be  le- 
gally convicted  upon  the  uncontJioraied 
evidence  of  an  accomplice;  Rex  v. 
Jones  f  2  Camp.  132.  So  may  a  person 
indicted  for  a  capital  offence ;  Jardaime 
V.  Lashbrook,  7  T.  R.  609.  But  the 
testimony  of  accomplices  alone  is  sel- 
dom of  sufficient  weight  with  a  jury  to 
convict  the  offenders ;  the  temptation 
to  commit  perjury  being  so  great,  where 
the  witness  by  accusing  another  may 
esciqie  himself.  The  practice,  then- 
fore,  is  to  advise  the  jury  to  regard  the 
evidence  of  an  accomplice,  only  in  cases 
where  he  is  confirmed,  in  some  part  of 
his  testimony,  by  unimpeachable  testi- 
mony ;  Phil.  Ev.  34,  3d  ed.  And  see 
id.  c.  4,  §  2,  and  the  several  authorities 
there  cited  and  considered.  See  also 
2  Stark.  Ev.  11,  ef  seq. 
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CHAPTER  XXVI. 
OF  PLEA  AND  ISSUE, 


We  are  now  to  consider  the  plea  of  the  prisoner,  or  defensive  'Jyjjj*®*^' 
matter  alleged  by  him  on  his  arraignmenti  if  he  does  not  con- 
fess^ or  stand  mute.     This  is  either^  1.  A  plea  to  the  jurisdic- 
tion ;  2.  A  demurrer ;  3.  A  plea  in  abatement ;  4.  A  special 
plea  in  bar ;  or,  5.  The  general  issue. 

Formerly,  there  was  another  plea,  now  abrogated,  that  of 
sanctuary;  which  is,  however,  necessary  to  be  lightly  touched 
upon,  as  it  may  give  some  light  to  many  parts  of  our  ancient 
law :  it  being  introduced  and  continued  during  the  supersti- 
tious veneration  that  was  paid  to  consecrated  ground  in  the 
times  of  popery.  First,  then,  it  is  to  be  observed,  that  if  a 
person  accused  of  any  crime  (except  treason,  wherein  the 
crown,  and  sacrilege,  wherein  the  church,  was  too  nearly  con- 
cerned) had  fled  to  any  church  or  churchyard,  and  within 
forty  days  after  went  in  sackcloth  and  confessed  himself  guilty 
before  the  coroner,  and  declared  all  the  particular  circum- 
stances of  the  offence;  and  took  the  oath  in  that  case  pro- 
vided, viz.  that  he  abjured  the  realm,  and  would  depart  from 
thence  forthwith  at  the  port  that  should  be  assigned  him,  and 
would  never  return  without  leave  from  the  king ;  he  by  this 
means  saved  his  life,  if  he  observed  the  conditions  of  the 
oath,  by  going  with  a  cross  in  *his  hand,  and  with  all  conve-  [*333] 
nient  speed,  to  the  port  assigned,  and*  embarking.  For  if, 
during  this  forty  days'  privilege  of  sanctuary,  or  in  his  road 
to  the  sea-side,  he  was  apprehended  and  arraigned  in  any 
court,  for  this  felony,  he  might  plead  the  privilege  of  sanc- 
tuary, and  had  a  right  to  be  remanded,  if  taken  out  against 
his  will  (a).  But  by  this  abjuration  his  blood  was  attainted, 
and  he  forfeited  all  his  goods  and  chattels  (b).  The  immu- 
nity of  these  privileged  places  was  very  much  abridged  by  the 
statutes  27  Hen.  VIII.  c.  19,  and  32  Hen.  VIII.  c.  12.  And 
now,  by  the  statute  21  Jac.  I.  c.  28,  all  privilege  of  sanctuary, 

<«)  Mirr.  c.  1.  §   18;  2  Htwk.  P.  C.  «5.     (6)  2  Hawk.  P.  C.  52. 
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and  abjuration  consequent  thereupon,  is  utterly  taken  away 
and  abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded  be- 
fore trial  or  conviction,  and  was  odled  a  declinatory  plea; 
which  was  the  name  also  given  to  that  of  sanctuary  (c).  Bat, 
as  the  prisoner  upon  a  trial  has  a  chance  to  be  acquitted,  and 
totally  discharged ;  and,  if  convicted  of  a  clergyable  felony,  is 
entitled  equally  to  his  clergy  after  as  before  conviction ;  this 
course  is  extremely  disadvantageous ;  and  therefore  the  be- 
nefit of  clergy  is  now  very  rarely  pleaded ;  but,  if  found  re- 
quisite, is  prayed  by  the  convict  before  judgment  is  passed 
upon  him  (1). 

I  proceed,  therefore,  to  the  five  species  of  pleas  before 

mentioned. 

j'aiiLu^o^^^       I*  ^  P^^^  ^^  ^^^  jurisdiction^  is  where  an  indictment  is 

SSS'S'wi!!**^'*  taken  before  a  court,  that  hath  no  cognizance  of  the  offence; 

chim  ajme-      as  if  a  man  be  indicted  for  a  rape  at  the  sheriff's  toum,  or  for 

^^^^'^n-  treason  at  the  quarter  sessions :  in  these,  or  similar  cases,  he 

may  except  to  the  jurisdiction  of  the  court,  without  answering 

at  all  to  the  crime  alleged  {d)  (^). 

totbekSi^       II.  A  demurrer  to  the  indictment  (3).     This  is  incident  to 

j^jjwjj^  criminal  cases,  as  well  as  civil,  when  the  fiict  as  alleged  is 

to,  beoiiwe  the    ♦allowcd  to  be  truc,  but  the  prisoner  joins  issue  upon  some 


may  be  luui  on  a  point  of  law  in  the  indictment,  by  which  he  insists  that  the 

plea  of  not  '      •/ 

gnii^,  or  in  ar-  fact,  as  Stated,  is  no  felony,  treason,  or  whatever  the  crime  is 
raent.  alleged  to  be.     Thus,  for  instance,  if  a  man  be  indicted  for 

L  o&)f\  feloniously  stealing  a  greyhound;  which  is  an  animal  m 
which  no  valuable  property  can  be  had,  and  therefore  it  is 
not  felony,  but  only  a  civil  trespass,  to  steal  it:  in  this  case 
the  party  indicted  may  demur  to  the  indictment ;  denying  it 
to  be  felony,  though  he  confesses  the  act  of  taking  it.  Some 
have  held  (e),  that  if,  on  demurrer,  tlie  point  of  law  be  ad- 
judged against  the  prisoner,  he  shall  have  judgment  and  ex- 

(c)  2  Hal.  P.  C.  286.  (e)  2  Hal.  P.  C.  257. 

(d)  Ibid.  256. 


(1 )  Benefit  of  clergy  is  abolished  in  by  a£Sda?it ;  1  Chit.  Cr.  L.  438.9. 
all  cases  of  felony  by  7  &  8  Geo.  IV.  (3)  On  a  demurrer  to  an  indictment, 
c.  28»  §  6.  the  superior  court  will  look  into  the 

(2)  Pleas  to  the  jurisdiction  must  be  whole  record ;  Rex  ▼.  Feamlej/,  1  Leach, 
pleaded  before  the  general  issue,  and  C.  C.  425. 

most,  it  seems,  in  general,  be  supported 
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ecution,  as  if  convicted  by  verdict.  But  this  is  denied  by 
others  (/),  who  hold,  that  in  such  case  he  shall  be  directed 
and  received  to  plead  the  general  issue,  not  guilty,  after  a  de- 
murrer determined  against  him.  Which  appears  the  more  rear 
sonable,  because  it  is  clear,  that  if  the  prisoner  fireely  disco- 
vers the  fact  in  court,  and  refers  it  to  the  opinion  of  the  court, 
whether  it  be  felony  or  no ;  and  upon  the  fact  thus  shewn  it 
appears  to  be  felony;  the  court  will  not  record  the  confession, 
but  admit  him  afterwards  to  plead  not  guilty  {g).  And  this 
seems  to  be  a  case  of  the  same  nature,  being  for  the  most  part 
a  mistake  in  point  of  law,  and  in  the  conduct  of  his  pleading; 
and  though  a  man  by  mispleading  may,  in  some  cases,  lose 
his  property,  yet  the  law  will  not  suffer  him  by  such  niceties 
to  lose  his  life.  However,  upon  this  doubt,  demurrers  to  in- 
dictments are  seldom  used :  since  the  same  advantages  may 
be  taken  upon  a  plea  of  not  guilty ;  or  afterwards  in  arrest  of 
judgment,  when  the  verdict  has  established  the  fact 

III.  A  plea  in  abatement  is  principally  for  a  mienomeVf  a  in.  AptMin 
wrong  name,  or  a  false   addition  to  the  prisoner.     As,  ifnuimoineri 
James  Allen,  gentleman^  is  indicted  by  the  name  of  John  dilatory  pieM, 
Allen,  esquire^  he  may  plead  that  he  has  the  name  of  James,  with utue %a' 


and  not  of  John ;  and  that  he  is  a  gentleman,  and  not  an 
esquire.  And,  if  either  fact  is  found  by  a  jury,  then  the  ♦in-  [♦3351 
dictment  shall  be  abated,  as  writs  or  declarations  may  be  in 
civil  actions ;  of  which  wc  spoke  at  large  in  the  preced- 
ing volume  (A)  (4).  But,,  in  the  end,  there  is  little  advan- 
tage accruing  to  the  prisoner  by  means  of  these  dilatory 
pleas :  because,  if  the  exception  be  allowed,  a  new  bill  of  in- 
dictment may  be  framed,  according  to  what  the  prisoner  in 
his  plea  avers  to  be  his  true  name  and  addition.  For  it  is  a 
rule,  upon  all  pleas  in  abatement,  that  he,  who  takes  advan- 
tage of  a  flaw,  must  at  the  same  time  shew  how  it  may  be 
amended.  Let  us  therefore  next  consider  a  more  substantial 
kind  of  plea,  viz, 

IV.  Special  pleas  in  bar  f  which  go  to  the  merits  of  the  iv. spedainUM 
indictment,  and  give  a  reason  why  the  prisoner  ought  not  to  *"'*''  *" 
answer  it  at  all,  nor  put  himself  upon  his  trial  for  the  crime 

(f)  2  Hawk.  P.  C.  334.      (g)  2  Hal.  P.  C.  225.      (A)  Sec  vol.  III.  p.  802. 


^4)  But,  now,  such  pica*  are  wholly  useless  ;  vide  7  Geo.  I V.  r.  64,  $  19; 

set  out,  antt,  306,  note  (6). 
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I,  Autrefois  m. 
quit. 


[♦336] 


PLEA    AND   ISSUE. 

alleged.  These  are  of  four  kinds:  a  former  acquittal,  a  for- 
mer conviction,  a  former  attainder,  or  a  pardon.  There  are 
many  other  pleas,  which  may  be  pleaded  in  bar  of  an  appeal 
(t)  :  but  these  are  applicable  to  both  appeals  and  indictments. 
1.  First,  the  plea  of  autrefois  acquit ^  or  a  former  acquittal, 
is  grounded  on  this  universal  maxim  of  the  common  law  of 
England,  that  no  man  is  to  be  brought  into  jeopardy  of  his 
life,  more  than  once,  for  the  same  offence.  And  hence  it  is 
allowed  as  a  consequence,  that  when  a  man  is  once  fidiiy 
found  not  guilty  upon  an  indictment,  or  other  prosecution, 
before  any  court  having  competent  jurisdiction  of  the 
offence  {j)^  he  may  plead  such  acquittal  in  bar  of  any  subse- 
quent accusation  for  the  same  crime  (5).  Therefore  an 
acquittal  on  an  appeal  is  a  good  bar  to  an  indictment  on  the 
same  offence.  And  so  also  was  an  acquittal  on  an  indictment 
a  good  bar  to  an  appeal,  by  the  common  law  {k)i  and,  there- 
fore, in  favour  of  appeals,  a  general  practice  was  introduced, 
not  to  try  any  person  on  an  indictment  of  homicide,  till  after 
the  year  and  day,  within  which  appeals  may  be  brought,  were 
past:  by  which  time  it  often  happened  that  the  viritnesses 
died,  or  the  whole  was  forgotten.  To  remedy  which  inoofi- 
venience,  the  statute  3  Hen.  VII.  c.  1,  enacts,  that  ♦indict- 
ments shall  be  proceeded  on,  immediately  at  the  king's  suit, 

(0  2  Hawk.  p.  C.  ch.  23.  {k)  2  Hawk.  P.  C.  873. 

O)  8  Mod.  194. 


(5)  But  such  a  plea  must  be  strictly 
regular  both  in  form  and  substance; 
for,  in  cases  of  misdemeanor,  if  it  is 
held  bad  on  demurrer,  final  judgment 
may  be  entered  up  against  the  defend- 
ant;  Rex  V.  TayUir,  5  D.  &  R.  422 ; 
3  B.  &  C.  502;  post  338,  note  (9). 
And  if  it  is  irregularly  pleaded,  and  the 
acquittal  which  it  sets  forth  appears  to 
have  been  obtaiBed  by  collusion,  the 
court  will  strike  the  plea  off  the  file ; 
Rex  V.  Taylor,  5  D.  &  R.  521 ;  SB. 
&  C.  612.  A  plea  of  autrefois  acquit 
cannot  be  pleaded  unless  the  facts 
charged  in  the  second  indictment, 
would,  if  true,  have  sustained  the  first ; 
Rex  v.  Vandercomb,  2  E^i,  P.  C.  519. 
If,  in  a  plea  of  autre/'ojs  acquit,  the  pri- 
soner were  to  insist  on  two  distinct  re- 


cords of  acquittal,  his  plea  would  be 
bad  for  duplicity.     But  semble,  that  if 
he  insisted  upon  the  wrong,  the  court 
would,  in  a  capital  case,  take  care  that 
he  did  not  suffer  by  it ;  Rex  t.  5A«ni, 
2  C.  &  P.  635.     And  if  the  piissocr 
could  have  been  legally  convicted  on 
the  first  indictment  upon  any 
that  might  have  been  adduced,  hit 
quittal  on  that  indictment  may  be 
cessfiilly  pleaded  to  a  second  n 
ment ;  and  it  is  immaterial  whether  the 
proper  evidence  was  adduced  at  the 
trial  of  the  first  indictment  or  not ;  Id. 
ibid.     A  prisoner  indicted  for  felony 
may  plead  not  guilty  after  hu  special 
plea  of  autrefois  acquit  has  been  fomid 
agaiittt  him  ;  Rex  v.  Weich,  Car.  Cr. 
L.  56. 
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for  the  death  of  a  man,  without  waiting  for  bringing  an 
appeal ;  and  the  plea,  of  autrefois  acquit  on  an  indictment, 
shall  be  no  bar  to  the  prosecuting  of  any  appeal. 

^.  Secondly,  the  plea,  of  autrefois  convict^  or  a  former  JJuv'i^^tSJf** 
conviction  for  the  same  identical  crime,  though  no  judgment  o^  a^,5i^S|^ 
was  ever  given,  or  perhaps  will  be,  being  suspended  by  the  [J^^'J^J^. 
benefit  of  clergy  or  other  causes,  is  a  good  plea  in  bar  to  an 
indictment  (6).  And  this  depends  upon  the  same  principle 
as  the  former,  that  no  man  ought  to  be  twice  brought  in 
danger  of  his  life  for  one  and  the  same  crime  (/).  Hereupon 
it  has  been  held,  that  a  conviction  of  manslaughter,  on  an 
appeal  or  an  indictment,  is  a  bar  even  in  another  appeal,  and 
much  more  in  an  indictment,  of  murder ;  for  the  fact  prose- 
cuted is  the  same  in  both,  though  the  offences  differ  in 
colouring  and  in  degree.  It  is  to  be  observed,  that  the  pleas 
of  autrefois  acquit  and  autrefois  convict,  or  a  former 
acquittal,  and  former  conviction,  must  be  upon  a  prosecution 
for  the  same  identical  act  and  crime.  But  the  case  is  other- 
wise, in 

(/)  2  Hawk.  P.  C.  377. 


(6)  VHiere  a  party  has  been  tried  at 
a  court  of  quarter  sessions,  which  has  pre- 
▼ioosly  lapsed  for  want  of  due  adjourn- 
ment, he  has  a  right  to  have  a  record  of 
the  proceedings  made  up  by  the  clerk  of 
the  peace,  although  the  object  of  the 
application  is  to  enable  him  to  support 
a  plea  of  autrefois  convict ;  Rex  v.  /tw- 
ticesofMiddUsex,  3  Nev.  &  Man.  110. 

The  court  will  not  reject  a  plea  of 
autrefoit  convict,  on  account  of  the  in- 
formal manner  in  which  it  is  handed  in 
by  the  prisoner;  but  will  assign  him 
counsel  to  put  it  into  a  formal  shape, 
and  postpone  the  trial,  to  give  time  for 
its  preparation;  Rex  ▼.  Cliamberlain, 
6  C.  &  P.  03. 

A  plea  of  autrefoit  convict  can  only 
be  proved  by  the  record ;  and  the  in- 
dictment, with  the  finding  of  the  jury, 
&c.,  indorsed  by  the  proper  officer,  is 
not  soficient,  althou^^  it  appears  that 
no  record  has  been  made  up.  But  the 
court,  before  whom  the  prisoner  is 
brought  to  be  tried  the  second  time, 
wiH  postpone  the  trial  at  the  request  of 


the  prisoner,  on  affidavit  of  the  fact,  to 
give  time  for  an  application  for  a  man- 
damus to  compel  the  making  up  of  the 
record ;  Rex  v.  Bowman,  6  C.  &  P. 
101. 

A  plea  of  autrefois  convict  stated 
that  the  prisoner  was  indicted,  convicted, 
and  sentenced  at  a  session  of  the  peace 
duly  holden  by  adfournm^nt  on  triday 
the  Sth  of  July,  The  record  produced 
in  support  of  the  plea  stated  that  the 
indictment  was  found  at  a  session  eom- 
menced  and  holden  on  Monday  the  let 
of  July,  and  that  the  court  was  ad' 
Joumed  till  Tuesday  the  2nd ;  and  that 
the  court,  having  re-astembUd  on  Thurs* 
day  the  4th,  was  adjourned  to  Friday 
the  6th,  when  the  prisoner  was  tried  and 
convicted :  It  was  held  that  the  plea 
was  not  proved  by  the  record,  because, 
for  the  want  of  an  adjournment  from 
the  Tuesday  to  the  Thursday,  the  pro- 
ceedings on  the  Friday  were  coram  nan 
jndice  and  a  nullity  ;  Uex  v.  Bowman, 
6  C.  &  P.  337. 
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titoi?^!^**"  ^*  Thirdly,  the  plea  of  autrefois  aiiaini,  or  a  Ibmier 
toM^cfiw  *tf  ^^^"idcr ;  which  is  a  good  plea  in  bar,  whether  it  be  £br  the 
fdoiiT.  with       same  or  any  other  felony.     For  wherever  a  man  is  attainted 

some  exccp-  ^  •' 

tioot)  of  felony,  by  judgment  of  death  either  upon  a  verdict  or  con- 

fession,  by  outlawry,  or  heretofore  by  abjuration ;  and  whe- 
ther upon  an  appeal  or  an  indictment ;  he  may  plead  siidi 
attainder  in  bar  to  any  subsequent  indictment  or  appeal,  for 
the  same  or  for  any  other  felony  (m).  And  this  because, 
generally,  such  proceeding  on  a  second  prosecution  cannot 
be  to  any  purpose ;  for  the  prisoner  is  dead  in  law  by  the 
first  attainder,  his  blood  is  already  corrupted,  and  he  hath 
forfeited  all  that  he  had :  so  that  it  is  absurd  and  superfluous 
to  endeavour  to  attaint  him  a  second  time.  But  to  this 
general  rule,  however,  as  to  all  others,  there  are  some  excep- 
tions; wherein,  cessante  ratione,  cessat  et  ipsa  lex.  As, 
1.  Where  the  former  attainder  is  reversed  for  error,  for  then 
[*337]  it  *is  the  same  as  if  it  had  never  been.  And  the  same  reason 
holds,  where  the  attainder  is  reversed  by  parliament,  or  the 
judgment  vacated  by  the  king's  pardon,  with  regard  to 
felonies  committed  afterwards.  2.  Where  the  attainder  was 
upon  indictment,  such  attainder  is  no  bar  to  an  appeal :  for 
the  prior  sentence  is  pardonable  by  the  king;  and  if  that 
might  be  pleaded  in  bar  of  the  appeal,  the  king  might  in 
the  end  defeat  the  suit  of  the  subject,  by  suffering  the  prior 
sentence  to  stop  the  prosecution  of  a  second,  and  then,  when 
the  time  of  appealing  is  elapsed,  gi'anting  the  delinquent  a 
pardon.  3.  An  attainder  in  felony  is  no  bar  to  an  indict- 
ment of  treason  :  because  not  only  the  judgment  and  manner 
of  death  are  different,  but  the  forfeiture  is  more  extensive, 
and  the  land  goes  to  different  persons.  4.  Where  a  person 
attainted  of  one  felony,  is  aflerwards  indicted  as  principal  in 
another,  to  which  there  are  also  accessaries,  prosecuted  at 
the  same  time ;  in  this  case  it  is  held,  that  the  plea  of  autre^ 
fois  attaint  is  no  bai*,  but  he  shall  be  compelled  to  take  his 
trial,  for  the  sake  of  public  justice :  because  the  accessaries 
to  such  second  felony  cannot  be  convicted  till  after  the  con- 
viction of  the  principal  {n).  And  from  these  instances  we 
may  collect  that  the  plea  of  autrefois  attaint  is  never  good, 
but  when  a  second  trial  would  be  quite  superfluous  (o)  (7). 

(m)  2  Hawk.  P.  C.  375.         (n)  Poph.  107.         (o)  SUund.  P.  C.  107. 
(7)  By  the  7  /^  8  G.  IV.  c.  28,  §  4,    it  is  enacted  that  no  pica  setting  forth 
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[♦338] 


4.  Lastly,  a  pardon  may  be  pleaded  in  bar;  as  at  once  <*  Pvdom 

,1  ,  /»■.!.  .  which  §110014  be 

destroying  the  end  and  purpose  of  the  indictment,  by  re » pjc^dgd  bgy 
mitting  that  punishment,  which  the  prosecution  is  calculated 
to  inflict  (8).  There  is  one  advantage  that  attends  pleading  a 
pardon  in  bar,  or  in  arrest  of  judgment,  before  sentence  is 
past ;  which  gives  it  by  much  the  preference  to  pleading  it 
after  sentence  or  attainder.  This  is,  that  by  stopping  the 
judgment  it  stops  the  attainder,  and  prevents  the  corruption 
of  the  blood :  which,  when  once  corrupted  by  attainder, 
cannot  afterwards  be  restored,  otherwise  than  by  Act  of  Par- 
liament. But,  as  the  title  of  pardons  is  applicable  to  other 
stages  of  prosecution ;  and  they  have  their  respective  force 
and  efficacy,  as  well  after  as  before  conviction,  outlawry,  or 
♦attainder;  I  shall  therefore  reserve  the  more  minute  con- 
sideration of  them,  till  I  have  gone  through  every  other  title 
except  only  that  of  execution. 

Before  I  conclude  this  head  of  special  pleas  in  bar,  it  will  The  priwmer  is 
be  necessary  once  more  to  observe,    that,  though  in  civil  ^aay  of  oieee 
actions  when  a  man  has  his  election  what  plea  in  bar  to  make, 
he  is  concluded  by  that  plea,  and  cannot  resort  to  another  if 
that  be  determined  against  him ;  as  if,  on  an  action  of  debt 
the  defendant  pleads  a  general  release,  and  no  such  release 
can  be  proved,  he  cannot  afterwards  plead  the  general  issue, 
nil  debet f  as  he  might  at  first:  for  he  has  made  his  election 
what  plea  to  abide  by,  and  it  was  his  own  folly  to  choose  a 
rotten  defence ;  though,  I  say,  this  strictness  is  observed  in 
civil  actions,  quia  interest  reipubUae  ut  sit  finis  Utium:  yet 
in  criminal  prosecutions  in  favorem  vit^e^  as  well  upon  appeal 
as  indictment,  when  a  prisoner's  plea  in  bar  is  found  against 
him  upon  issue  tried  by  a  jury,  or  adjudged  against  him  in 
point  of  law  by  the  court;  still  he  shall  not  be  concluded  or 


any  atuinder,  shall  be  pleaded  in  bar 
of  any  indictment,  unless  the  attainder 
be  for  the  same  offence  as  that  charged 
in  the  indictment :  by  which  enactment 
the  plea  of  autrefo'u  attaint  seems  to  be 
at  an  end. 

(8)  But  a  proclamation  jtrommng  a 
pardon  cannot  be  pleaded  as  a  pardon ; 
Rex  V.  Canide,  4  Nev.  &  Man.  Sa 

But  where  such  a  proclamation  had 
been  made,  the  Court  of  King's  Bench, 
in  their  discretion,  deferred  awarding 


execution  upon  a  sentence  of  death, 
until  the  prisoner  should  have  had  time 
to  apply  to  the  Secretary  of  State  for  a 
pardon,  according  to  the  terms  of  the 
proclamation ;  id,  ibid. 

Sembie,  that  a  pardon  after  judgment 
may  be  pleaded  ore  tenus,  and  in  bar  of 
execution,  and  that  there  may  be  a  de- 
murrer to  such  a  plea  ore  tenus ;  id.  ibid. 

Sec  further  upon  the  subfect  of 
pardon,  jntst,  998. 
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V.  The  general 
iasne,  not 
ruUty. 
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convicted  thereon,  but  shall  have  judgment  of  re^potukai 
ouster,  and  may  plead  over  to  the  felony  the  genend  issue, 
not  guilty  (p).  For  the  law  allows  many  pleas,  by  which  a 
prisoner  may  escape  death;  but  only  one  plea,  in  conaeqoenee 
whereof  it  can  be  inflicted ;  viz.,  on  the  general  issue,  after 
an  impartial  examination  and  decision  of  the  fEicts,  by  the 
unanimous  verdict  of  a  jury  (9).  It  remains  therefore  that  I 
consider, — 

V.  The  general  issue,  or  plea  of  not  guilty  (q),  upon  whidi 
plea  alone  the  prisoner  can  receive  his  final  judgment  of  death. 
In  case  of  an  indictment  of  felony  or  treason,  there  can  be  oo 
special  justification  put  in  by  way  of  plea.  As,  on  an  in- 
dictment for  murder,  a  man  cannot  plead  that  it  was  in  his 
own  defence  against  a  robber  on  the  highway,  or  a  burglar; 
but  he  must  plead  the  general  issue,  not  guilty,  and  give  this 
special  matter  in  evidence.  For,  besides  that  these  pleas  do 
in  effect  amount  to  the  general  issue ;  since,  if  true,  the  pri- 
soner is  most  clearly  not  guilty,  as  the  facts  in  treason  are 
♦laid  to  be  done  proditorie  et  contra  Ugeantue  nug  debiimm, 
and,  in  felony,  that  the  killing  was  done  fekmice;  these 
charges,  of  a  traitorous  or  felonious  intent,  are  the  points  and 
very  gist  of  the  indictment,  and  must  be  answered  directly, 
by  the  general  negative,  not  guiltyj  and  the  jury  upon  the 
evidence  will  take  notice  of  any  defensive  matter,  and  give 


(p)  2  Htl.  p.  C.  239. 


(9)  See  Append.  §  1. 


(9)  This  rule  does  not  extend  to 
cases  of  misdemeanor  ;  vide  ante,  335, 
note  (5).  In  lUx  v.  Taylor,  5  D.  &  R. 
422;  3  B.  &  C.  .502,  the  indictment 
alleged  that  defendant,  in  the  reign  of 
the  present  king,  kept  a  common  gaming- 
house. The  plea  stated  that  defendant, 
in  the  reign  of  the  prtient  king,  was 
acquitted  upon  an  indictment  for  keep- 
ing a  common  gaming-house  in  the 
reign  of  the  late  king,  against  the  peace 
of  our  said  lofd  the  king;  and  ayerred 
the  identity  of  the  offences.  To  this 
there  was  a  demurrer,  concluding  with 
a  prayer  of  Judgment  of  reepcndeat 
muter.  It  was  held  by  the  Court  of 
King's  Bench,  first,  that  the  plea  was 
bad,  because  the  indictment  upon  which 


the  acquittal  was  founded,  chai|^  ai 
offence  committed  in  the  reign  of  the 
late  king,  and  defendant  could  not  by 
averment  shew  that  the  oflence  charged 
in  both  indictments  was  the  same ;  and, 
second,  that  the  judgment  on  demurrer 
was  final,  although  the  demurrer  oob- 
cluded  with  a  prayer  of  jadgment  ef 
reepondeat  ouiter.  The  principle  iqMHi 
which  that  decision  proceeded  teeflBi  to 
hare  been,  that  the  phrase,  infttvorem 
vit^f  must  be  construed  strictly,  and  as 
applicable  tothose  cases  only  where  the 
life  of  the  party  is  actually  in  jeopardy. 
For  the  arguments  and  authorities  upon 
this  important  point  see  that  ease;  and 
see  8  East,  107. 
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their  rerdict  accordingly  aa  effectually  as  if  it  were,  or  could 
be,  specially  pleaded.  So  that  this  is,  upon  all  accounts,  the 
most  advantageous  plea  for  the  prisoner  (r)  (10). 

When  the  prisoner  hath  thus  pleaded  not  guilty,  nan  ctd- 
pabiliSf  or  nient  culpable  ;  which  was  formerly  used  to  be 
abbreviated  upon  the  minutes,  thus,  '*  nan  (or  nient)  cuL"  the 
clerk  of  the  assize,  or  clerk  of  the  arraigns,  on  behalf  of  the 
crown,  replies,  that  the  prisoner  is  guilty,  and  that  he  is  ready 
to  prove  him  so.  This  is  done  by  two  monosyllables  in  the 
same  spirit  of  abbreviation,  ''  cuL  prit.**  which  signifies  first 
that  the  prisoner  is  guilty,  {cut.  culpahley  or  culpabilis,)  and 
then  that  the  king  is  ready  to  prove  him  so ;  prit  prasta  sum, 
or  paratus  verificare.  This  is,  therefore,  a  replication  on 
behalf  of  the  king  vivd  voce  at  the  bar ;  which  was  formerly 
the  course  in  all  pleadings,  as  well  in  civil  as  in  criminal 
causes.  And  that  was  done  in  the  concisest  manner:  for 
when  the  pleader  intended  to  demur,  he  expressed  his  de- 
murrer in  a  single  word,  ^* judgment;^  signifying  that  he 
demanded  judgment  whether  the  writ,  declaration,  plea,  &c 
either  in  form  or  matter,  were  sufficiently  good  in  law :  and 
if  he  meant  to  rest  on  the  truth  of  the  facts  pleaded,  he  ex- 
pressed that  also  in  a  single  syllable,  **prUi'  signifying  that 
he  was  ready  to  prove  his  assertions :  as  may  be  observed 
from  the  year-books  and  other  ancient  repositories  of  law  («). 
By  this  replication  the  king  and  the  prisoner  are  therefore  at 
issue :  for  we  may  remember,  in  our  strictures  upon  pleadings 
in  the  preceding  book  {t\  it  was  observed,  diat  when  the 
parties  come  to  a  fact,  which  is  affirmed  on  one  side  and 
denied  on  the  other,  then  they  are  said  to  be  at  issue  in 
point  of  *fact :  which  is  evidently  the  case  here  in  the  plea  of  r«3401 
non  cuL  by  the  prisoner  ;  and  the  replication  of  cuL  by  the 
clerk.  And  we  may  also  remember,  that  the  usual  conclu- 
sion of  all  affirmative  pleadings,  as  this  of  cuL  or  guilty  is, 
was  by  an  averment  in  these  words,  ''and  this  he  is  ready  to 
verify;  et  fioc  paratue  est  vertficare:"*  which  same  thing  is 
here  expressed  by  the  single  word  **prit.** 

(r)  2  Hal.  P.  C.  256.  (f)  8m  fol.  lil.  p.  812. 

(s)  North*iLifeofL(LOuiklford,9a 


(10)  Ob  plettding  this  plet,  tke  pri-      sufibr  bo  uuieoesnry  p«n  or  rtmmai 
8on«r,  if  in  irons,  is  enttUod  to  kairo      on  his  trial;  1  Clut  Cr.  L.  471. 
thorn  rwBoVod,  in  order  tknt  he  nuiy 
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How  our  courts  came  to  express  a  matter  of  this  import- 
ance in  so  odd  and  obscure  a  manner,  **  rem  tantam  tarn 
negUgenter,'*  can  hardly  be  pronounced  with  certainty.  li 
may,  perhaps,  however,  be  accounted  for  by  supposing,  dial 
these  were  at  first  short  notes,  to  help  the  memory  of  the 
clerk,  and  remind  him  what  he  was  to  reply ;  or  else  it  was 
the  short  method  of  taking  down  in  court,  upon  the  minutes, 
the  replication  and  averment ;  ''  cuL  prit  .*"  which  afterwards 
the  ignorance  of  succeeding  clerks  adopted  for  the  very  words 
to  be  by  them  spoken  (u). 

But,  however  it  may  have  arisen,  the  joining  of  issue, 
which,  though  now  usually  entered  on  the  record  (to J,  is  no 
otherwise  joined  (x)  in  any  part  of  the  proceedings,  seems  to 
be  clearly  the  meaning  of  this  obscure  expression  (y);  which 
has  puzzled  our  most  ingenious  etjnnologists,  and  is  com- 
monly understood  as  if  the  clerk  of  the  arraigns,  immediately 
on  plea  pleaded,  had  fixed  an  opprobrious  name  on  the  pri- 
soner, by  asking  him,  "  culprit^  how  wilt  thou  be  tried?"  for 
immediately  upon  issue  joined  it  is  inquired  of  the  prisoner, 
by  what  trial  he  will  make  his  innocence  appear  (11).     This 


(u)  Of  this  ignorance  we  may  see 
daily  instances,  in  the  abase  of  two 
legal  tenns  of  ancient  French,  one  the 
prologue  to  all  proclamations,  "  oyetf* 
or  hear  ye,  which  is  generally  pro- 
nounced most  unmeaningly  **  O  yes:*" 
the  other,  a  more  pardonable  mistake, 
viz.  when  a  jury  are  all  sworn,  the  offi- 


cer bids  the  crier  number  then,  lor 
which  the  word  in  law  FVench  it, 
"countez;**  but  we  now  hear  it  pro- 
nounced in  Tery  good  EngKah,  **  ooimt 
these." 

(to)  See  Appendix,  §  i. 

(i)  2  Hawk.  P.  C.  899. 

(y)  2  Hal.  P.  C.  258. 


(11)  The  learned  judge's  explana- 
tion of  prit  from  prtuto  sum,  or  paratu$ 
verificare,  however  ingenious,  is  cer- 
tainly inconsistent  both  with  the  prin- 
ciples and  practice  of  special  pleading. 
After  the  general  issue,  or  the  plea  of 
not  guilty,  there  could  be  no  replica- 
tion ;  or  the  words  paratus  verijieare 
could  not  possibly  have  been  used. 
This  plea  in  L^in  was  entered  thus 
upon  the  record :  Non  inde  est  culpa' 
hilis,  et  pro  bono  et  mab  ponit  M  super 
jHitriam ;  after  this  the  attorney  gene- 
ral, the  king^s  coroner,  or  clerk  of  as- 
size, could  only  join  issue  hyfacit  simt- 
titer,  or  he  doth  the  iike.  (  See  App.  p.  3, 


at  the  end  of  this  book. )  If  then  I 
might  be  allowed  to  indulge  a  coBJeo- 
ture  of  my  own,  I  should  think  that  jnit 
was  an  easy  corruption  of  pnf,  writt«D 
for  pottity  by  the  clerk,  as  a  minute  tliat 
issue  was  joined,  or  ponit  m  super  pm^ 
triam;  or  pHt  se  might  be  converted 
into  prist  or  prest,  as  it  u  sometiBEMS 
written.  Cul  was  probably  intmded  to 
denote  the  plea,  and  prit  the  issue ;  and 
these  syllables  being  pronounced  aloud 
by  the  clerk  to  give  the  court  and  pri- 
soner an  opportunity  of  hearing  the  ac- 
curacy of  the  minute,  and  being  imme- 
diately followed  by  the  question.  How 
wilt  thou  be  tried?  naturally  induced 
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form  )ias  at  present  reference  to  appeals  and  approvements 
only  wherein  the  appellee  has  his  choice^  either  to  try  the 
^accusation  by  battle  or  by  jury.  But  upon  indictments, 
since  the  abolition  of  ordeal,  there  can  be  no  other  trial  but 
by  jury,  per  pais,  or  by  the  country :  and  therefore,  if  the 
prisoner  refuses  to  put  himself  upon  the  inquest  in  the  usual 
form,  that  is,  to  answer  that  he  will  be  tried  by  God  and  the 
country  (z),  if  a  commoner ;  and,  if  a  peer,  by  God  and  his 
peers  (a),  the  indictment,  if  in  treason,  is  taken  pro  confesso  : 
and  the  prisoner,  in  cases  of  felony,  is  adjudged  to  stand 
mute,  and,  if  he  perseveres  in  his  obstinacy,  shall  now  (6)  be 
convicted  of  the  felony  (12), 

When  the  prisoner  has  thus  put  himself  upon  his  trial,  the 
clerk  answers  in  the  humane  language  of  the  law,  which 
always  hopes  that  the  party's  innocence  rather  than  his  guilt 
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(f )  A  learned  author,  who  is  very 
seldom  mistaken  in  his  conjectures,  has 
observed  that  the  proper  answer  is,  **  by 
God  or  the  coantry^^*  that  is,  either  by 
ordeal  or  hy jury ;  because  the  question 
supposes  an  option  in  the  prisoner. 
And  certainly  it  gives  some  counte- 
nance to  this  observation,  that  the  trial 
by  ordeal  used  formerly  to  be  called 


judicium  Dei.  But  it  should  seem,  that 
when  the  question  gives  the  prisoner  an 
option,  his  answer  must  be  positive; 
and  not  in  the  disjunctive,  which  re- 
turns the  option  back  to  the  prosecutor. 

(a)  Keylmge,  57 ;  State  Triabi, 
pauim. 

(6)  Stat  12  Geo.  III.  c.  20. 


[♦341] 


the  ignorant  part  of  the  audience  to 
suppose  that  cut.  prit.  was  an  appella^ 
tion  given  to  the  prisoner.  As  a  con- 
firmation of  the  conjecture  that  jtrit  is 
a  corruption  of  put.,  the  clerk  of  ar- 
raigns at  this  day,  immediately  after  the 
arrugnment,  writes  upon  the  indict- 
ment over  the  name  of  the  prisoner, 
puts.  And  Roger  North  informs  us, 
that  in  ancient  times,  when  pleadings  in 
the  courts  were  ore  tenut,  **  if  a  Ser- 
jeant in  the  common  pleas  said  judg' 
mtf/it,  that  was  a  demurrer;  if  pritt,  that 
was  an  issue  to  the  country.**  Lij'e  oj' 
Lord  Keeptr  XoUh,  98. — Ch. 

(12)  By  7  &  8  Geo.  IV.  c.  28,  §  1, 
it  is  enacted,  that  if  any  person,  not 
having  privilege  of  peerage,  being  ar- 
raigned upon  any  indictment  for  trea- 
son, felony,  or  piracy,  shall  plead 
thereto  a-pAea  of  "  not  guilty,"  he  shall, 
by  such  plea,  without  any  further  form, 


be  deemed  to  have  put  himself  upon  the 
country  for  trial,  and  the  court  shall, 
in  the  usual  manner,  order  a  jury  for 
the  trial  of  such  person  accordingly. 
In  consequence  of  this  wise  enactment, 
the  absurd  ceremony  of  asking  a  pri- 
soner how  he  will  be  tried,  has  been 
wholly  discontinued.  By  sect.  2  of  the 
same  statute  it  is  enacted,  that  if  any 
person  being  arraigned  upon,  or  charged 
with  any  indictment  for  treason,  felony, 
piracy,  or  misdemeanor,  shall  ttand 
mutef  or  will  tiot  answer  directly,  to  the 
indictment  or  information,  in  every  such 
case  it  shall  be  lawful  for  the  court,  ij' 
it  shall  so  think  Jit,  to  order  the  proper 
officer  to  enter  a  plea  of  **  not  guilty** 
on  behalf  of  such  person;  and  the  plea 
so  entered  shall  have  the  same  force 
and  effect,  as  if  such  person  had  ac- 
tually pleaded  the  same;  vide  ante 
924,  note  (5). 
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may  appear,  ''  God  send  thee  a  good  deliverance**  (IS).  An 
then  they  proceed,  as  soon  as  conveniently  may  be,  to  th 
trial ;  the  manner  of  which  will  be  considered  at  large  in  tli 
next  chapter. 


(Id)  This  it  now  omitted  in  prac-     priaoner  how  he  will  be  tried.    See tl 
tioe,  ai  is  also  the  form  of  asking  the     last  note. 
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CHAPTER  XXVII. 
OF  TRIAL  AND  CONVICTION. 


The  several  methods  of  trial  and  conviction  of  offenders  SSthoS^^'trui 
established  by  the  laws  of  England,  were  formerly  more  nu-|5|J*^°°'**^''° 
merous  than  at  present,  through  the  superstition  of  our 
Saxon  ancestors ;  who,  like  other  northern  nations,  were  ex- 
tremely addicted  to  divination ;  a  character  which  Tacitus 
observes  of  the  ancient  Germans  (a).  They  therefore  in- 
vented a  considerable  number  of  methods  of  purgation  or 
trial,  to  preserve  innocence  from  the  danger  of  false  witnesses, 
and  in  consequence  of  a  notion  that  God  would  always  inter- 
pose miraculously,  to  vindicate  the  guiltless. 

I.  The  most  ancient  (b)  species  of  trial  was  that  by  ordeal,*  m<Mt  ancient* 
which  was   peculiarly  distinguished  by   the  appellation  of  bS^j^t^' 
judicium  Dei ;  and  sometimes  vulgaris  purgatio,  to  distin-  ^  ^' 
guish  it  from  the  canonical  purgation,  which  was  by  the  oath 
of  the  party.     This  was  of  two  sorts  (c),  either  ^re-ordeal  or 
water-oriesil ;  the  former  being  confined  to  persons  of  higher 
rank,   the   latter  to  the   common  people  (d).      Both  these 
might  be  ♦performed  by  deputy :  but  the  principal  was  to      [•SiS] 
answer  for  the  success  of  the  trial;  the  deputy  only  ven- 
turing some  corporal  pain,  for  hire,  or  perhaps  for  friend- 
ship {e).     Fire-ordeal  was  performed  either  by  taking  up  in  flre-ordeia,  and 
the  hand,  unhurt,  a  piece  of  redhot  iron,  of  one,  two,  or 
three  pounds  weight ;  or  else  by  walking,  barefoot  and  blind- 
fold,  over  nine   redhot  ploughshares,    laid   lengthwise    at 
unequal  distances :  and  if  the  party  escaped  being  hurt,  he 


(a)  De  mor  Germ.   10. 
(6)  LL.  In©,  c.  77. 

(c)  MixT.  c.  a,  §  23. 

(d)  Teneteur  se  purgare  I'l  qui  aceu" 
uxtur,  per  Dei  judicium ;  sciticet  per 
ealidumferrumf  velper  aquam,  pro  di- 
versitate  eonditionii  hominum  :  perfer- 
rum  ealidum  iifuerit  homo  liber;  per 
aquam,  iifuerit  ru$ticu$ ;  (Glanv.  1. 14, 
c.  ] . ) — "  The  accused  is  bound  to  purge 


himself  bj  the  judgment  of  God,  riz. 
by  hot  iron,  or  by  water,  according  to 
the  rank  of  the  party ;  by  hot  iron  if 
he  be  a  freeman,  by  water  if  he  be  a 
vassal.*' 

(e)  This  is  still  expresMd  in  tint 
common  form  of  speech,  **  of  going 
through  fire  and  water  to  senre  an- 
other." 
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was  adjudged  innocent ;  but  if  it  happened  otherwise,  as 
without  collusion  it  usually  did,  he  was  then  condemiied  » 
guilty.  However,  by  this  latter  method  queen  Emma,  the 
mother  of  Edward  the  Confessor,  is  mentioned  to  hiTe 
cleared  her  character,  when  suspected  of  familiarity  vidi 
Alwyn  bishop  of  Winchester  (/). 
wmteronicAi;  Water-ofdcal  was  performed,  either  by  plunging  the  bare 
arm  up  to  the  elbow  in  boiling  water,  and  escaping  unhurt 
thereby ;  or  by  casting  the  person  suspected  into  a  river  or 
pond  of  cold  water ;  and,  if  he  floated  therein  without  any 
action  of  swimming,  it  was  deemed  an  evidence  of  his  guilt; 
but,  if  he  sunk,  he  was  acquitted.  It  is  easy  to  trace  out  the 
traditional  relics  of  this  water-ordeal,  in  the  ignorant  bar- 
barity still  practised  in  many  countries  to  discover  witches, 
by  casting  them  into  a  pool  of  water,  and  drowning  them 
to  prove  their  innocence.  And  in  the  eastern  empire  the 
fire-ordeal  was  used  to  the  same  purpose  by  the  emperor 
Theodore  Lascaris ;  who,  attributing  his  sickness  to  magic, 
caused  all  those  whom  he  suspected  to  handle  the  hot  iron : 
thus  joining,  as  had  been  well  remarked  {g)  to  the  most 
dubious  crime  in  the  world,  the  most  dubious  proof  of  inno- 
cence. 

And  indeed  this  purgation  by  ordeal  seems  to  have  been 
very  ancient,  and  very  universal,  in  the  times  of  superstitious 
barbarity.  It  was  known  to  the  ancient  Greeks  :  for  in  the 
[♦344]  *Antigone  of  Sophocles  (A),  a  person,  suspected  by  Creon  of 
a  misdemesnor,  declares  himself  ready  "  to  handle  hot  iron, 
and  to  walk  over  fire,*'  in  order  to  manifest  his  innocence; 
which  the  scholiast  tells  us,  was  a  very  usual  purgation.  And 
Grotius  (i)  gives  us  many  instances  of  water-ordeal  in  Bith- 
ynia,  Sardinia,  and  other  places.  There  is  also  a  very  pecu- 
liar species  of  water-ordeal,  said  to  prevail  among  the  Indians 
on  the  coast  of  Malabar ;  where  a  person  accused  of  any  enor- 
mous crime  is  obliged  to  swim  over  a  large  river  abounding 
with  crocodiles,  and,  if  he  escapes  unhurt,  he  is  reputed  inno- 
cent, As,  in  Siam,  besides  the  usual  methods  of  fire  and  water 
ordeal,  both  parties  are  sometimes  exposed  to  the  fury  of  a 
tiger  let  loose  for  that  purpose  :  and,  if  the  beast  spares  either, 
that  person  is  accounted  innocent;  if  neither,  both  are  held  to 

(/)  Tho.     Rudbornc    Hist.     Miy.  (*)  V.  270. 

Winton,  1.  4,  c.  1.  (i)  On  Numb.  v.  17. 

(g)  Sp.  L.  b.  12,  c.  5. 
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be  guilty ;  but  if  he  spares  both,  the  trial  is  incomplete,  and 
they  proceed  to  a  more  certain  criterion  (k). 

One  cannot  but  be  astonished  at  the  folly  and  impiety  of  pro-  and  which  wm 

.,  ,         ,  lit  .        1  J  aboUrtied  In  the 

nouncing  a  man  guilty,  unless  he  was  cleared  by  a  miracle ;  and  rtign  of  h.  hi. 
of  expecting  that  all  the  powers  of  nature  should  be  suspended, 
by  an  immediate  interposition  of  Providence  to  save  the  inno- 
cent, whenever  it  was  presumptuously  required.  And  yet  in 
England,  so  late  as  king  John's  time,  we  find  grants  to  the 
bishops  and  clergy  to  use  the  judicium  ferri,  aqucB^  et  ignis  (/)• 
And,  both  in  England  and  Sweden,  the  clergy  presided  at 
this  trial,  and  it  was  only  performed  in  the  churches  or  in 
other  consecrated  ground ;  for  which  Stiernhook  (m)  gives 
the  reason  ;  "  non  defuit  illis  operce  et  lahoris  pretium  ;  sem- 
per enim  ab  ejusmodi  judicio  aliquid  lucri  sacerdotibus  ob- 
veniebat  (1)."  But,  to  give  it  its  due  praise,  we  find  the 
canon  law  very  early  declaring  against  trial  by  ordeal,  or  vul- 
garis purgatiOf  as  being  the  fabric  of  the  devil,  "cmt»  sit  con- 
tra  preeceptum  Domini,  non  tentabis  Dominum  Deum  tuum 
(»)  (^)."  Upon  this  authority,  though  the  canons  ♦themselves  [*345] 
were  of  no  validity  in  England,  it  was  thought  proper,  as  had 
been  done  in  Denmark  above  a  century  before  (o),  to  disuse 
and  abolish  this  trial  entirely  in  our  courts  of  justice,  by  an 
Act  of  Parliament  in  3  Hen.  III.  according  to  Sir  Edward 
Coke  (p),  or  rather  by  an  order  of  the  king  in  council  (g). 

II.  Another  species  of  purgation,  somewhat  similar  to  the  ii.  The  conned, 
former,  but  probably  sprung  firom  a  presumptuous  abuse  of  been  long  abo. 
revelation  in  the  ages  of  dark  superstition,  was  the  corsned  or 
morsel  of  execration  :  being  a  piece  of  cheese  or  bread,  of 
about  an  ounce  in  weight,  which  was  consecrated  with  a  form 
of  exorcism ;  desiring  of  the  Almighty  'that  it  might  cause 
convulsions  and  paleness,  and  find  no  passage,  if  the  man 
was  really  guilty  ;  but  might  turn  to  health  and  nourishment, 

ik)  Mod.  Univ.  Hist.  vu.  266.  (o)  Mod.  Un.  Hist,  xxxii.  105. 

(/)  Spelm.  Gloss.  435.  (p)  9  Rep.  32, 

(m)  Dejure  Suponurn,  1.  1,  c.  8.  (9)  1    Rym.    Foed.    228;    Spelm. 

(n)  Decret.  part.  2,  cans.  2,  qu.  5,  Gloss.   326;  2  Pryn.    Rec.    Append.' 

dist.  7.     DecreUl.  tib.  .%  tit.  50,  c.  9,  20;   Seld.  Eadm.  fol.  48. 
and  GI0S9.  ibid. 


(1)  They  did  not  lose  the  reward  (2)  Inasmuch  as  it   is  contrary  to 

of  their  care  and  labour,  for  in  every  the  conunandroent  of  the  Lord,  Thou 

ordeal  of  this  kind,  some  profit  accrued  shalt  not  tempt  the  Lord  thy  God. 
to  the  priest. 
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if  he  was  innocent  (r) :  as  the  water  of  jealousy  among  the 
Jews  {s)  was,  by  God*8  special  appointment,  to  cause  the 
belly  to  swell,  and  the  thigh  to  rot,  if  the  woman  was  guilty 
of  adultery.  This  corsned  was  then  given  to  the  suspected 
person,  who  at  the  same  time  also  received  the  holy  sacra- 
ment :  if  indeed  the  corsned  was  not,  as  some  have  suspected^ 
the  sacramental  bread  itself;  till  the  subsequent  invention  of 
transubstanliation  preserved  it  irom  profane  uses  with  a  more 
profound  respect  than  formerly.  Our  historians  assure  us, 
that  Godwin,  Earl  of  Kent,  in  the  reign  of  king  Edward  the 
Confessor,  abjuring  the  death  of  the  king's  brother,  at  last 
appealed  to  his  corsned,  ''  per  buceUam  deglutiendam  abjw- 
ravit  (u),'  which  stuck  in  his  throat  and  killed  him.  This 
custom  has  been  long  since  gradually  abolished,  though  the 
remembrance  of  it  still  subsists  in  certain  phrases  of  abjun- 
tion  retained  among  the  common  people  {w). 
[♦346]  *  However,  we  cannot  but  remark,  that  though  in  European 

countries  this  custom  most  probably  arose  from  an  abuse  of 
revealed  religion,  yet  credulity  and  superstition  will,  in  all 
ages  and  in  all  climates,  produce  the  same  or  similar  efieds. 
And  therefore  we  shall  not  be  surprised  to  find,  that  in  the 
Icingdom  of  Pegu  there  still  subsists  a  trial  by  the  corsned, 
very  similar  to  that  of  our  ancestors,  only  substituting  raw 
rice  instead  of  bread  (x).  And,  in  the  kingdom  of  Monomo- 
tapa,  they  have  a  method  of  deciding  lawsuits  equally  whim- 
sical and  uncertain.  The  witness  for  the  plaintifi^  chews  the 
bark  of  a  tree,  endued  with  an  emetic  quality ;  which,  being 
sufficiently  masticated,  is  then  infused  in  water,  which  is 
given  the  defendant  to  drink.  If  his  stomach  rejects  it,  he 
is  condemned ;  if  it  stays  with  him,  he  is  absolved,  unless  the 
plaintiff  will  drink  some  of  the  same  water;  and,  if  it  stays 
with  him  also,  the  suit  is  left  undetermined  (y). 

These  two  antiquated  methods  of  trial  were  principally 
in  use  among  our  Saxon  ancestors.  The  next,  which  stiU 
remains  in  force,  though  very  rarely  in  use,  owes  its  introduc- 
tion among  us  to  the  princes  of  the  Norman  line.    And  that  is 

III.  The  trial  hy  bait k,  duel,  or  single  combat;  which 

(r)  Spelm.  Gl.  439.  upon  it ;  may  this  morsel  be  my  last  ;** 

(«)  Numb.  ch.  5.  and  the  like. 

(«)  LL.  Canut.  c.  6.  (j)  Mod.  Univ.  Hist.  vii.  129. 

(ii)  Ingulph.  (y)  Ibid.  XV.  464. 

(u)  As,  "  I  will  take  the  sacrament 
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was  another  species  of  presumptuous  appeals  to  Providence,  iii.  Trial  by 
under  an  expectation  that  Heaven  would  unquestionably  give 
the  victory  to  the  innocent  or  injured  party.  The  nature  of 
this  trial  in  cases  of  civil  injury,  upon  issue  joined  in  a  writ 
of  right,  was  fully  discussed  in  the  preceding  book  (z) :  to 
which  I  have  only  to  add,  that  the  trial  by  battle  may  be  de- 
manded at  the  election  of  the  appellee,  in  either  an  appeal  or 
an  approvement ;  and  that  it  is  carried  on  with  equal  solem- 
nity as  that  on  a  writ  of  right ;  but  with  this  difference,  that 
there  each  party  might  hire  a  champion,  but  here  they  must 
fight  in  their  proper  persons.  And  therefore  if  the  ♦appel-  [♦347] 
lant  or  approver  be  a  woman,  a  priest,  an  infant,  or  of  the 
age  of  sixty,  or  lame,  or  blind,  he  or  she  may  counterplead 
and  refuse  the  wager  of  battle ;  and  compel  the  appellee  to 
put  himself  upon  the  country.  Also  peers  of  the  realm, 
bringing  an  appeal,  shall  not  be  challenged  to  wage  battle, 
on  account  of  the  dignity  of  their  persons ;  nor  the  citizens  of 
London,  by  special  charter,  because  fighting  seems  foreign 
to  their  education  and  employment.  So  likewise  if  the  crime 
be  notorious ;  as  if  the  thief  be  taken  with  the  mainour ^  or  the 
murderer  in  the  room  with  a  bloody  knife,  the  appellant  may 
refuse  the  tender  of  battle  from  the  appellee  (a) ;  for  it  is 
unreasonable  that  an  innocent  man  should  stake  his  life 
against  one  who  is  already  half-convicted. 

The  form  and  manner  of  waging  battle  upon  appeals  are 
much  the  same  as  upon  a  writ  of  right ;  only  the  oaths  of 
the  two  combatants  are  vastly  more  striking  and  solemn  (6). 
The  appellee,  when  appealed  of  felony,  pleads  not  guilty, 
and  throws  down  his  glove,  and  declares  he  will  defend  the 
same  by  his  body ;  the  appellant  takes  up  the  glove,  and  re- 
plies that  he  is  ready  to  make  good  the  appeal,  body  for  body. 
And  thereupon  the  appellee,  taking  the  book  in  his  right 
hand,  and  in  his  left  the  right  hand  of  his  antagonist,  swears 
to  this  effect ;  "  Hoc  audi,  homo,  quern  per  manum  (eneo,  ^c. 
Hear  this,  O  man,  whom  I  hold  by  the  hand,  who  callest 
thyself  John  by  the  name  of  baptism,  that  I,  who  call  myself 
Thomas  by  the  name  of  baptism,  did  not  feloniously  murder 
thy  father,  William  by  name,  nor  am  an3rwise  guilty  of  the 
said  felony.  So  help  me  God,  and  the  saints ;  and  this  I 
will  defend  against  thee  by  my   body,  as  this  court  shall 

(a)  Seeyol.  III.  page  397.  (fc)  Ret.!.  I.e.  34;  2.  Hawk.  P. C. 

(a)  2  Hawk.  P.  C.  427.  426. 
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IV.  Trial  by 
peers,  which  is 
very  similar  to 
trial  by  jury. 


award.'*  To  which  the  appellant  replies^  holding  the  bible 
and  his  antagonist's  hand  in  the  same  manner  as  the  other : 
*'  Hear  this,  O  man,  whom  I  hold  by  the  hand>  who  callest 
thyself  Thomas  by  the  name  of  baptism,  that  thou  art  per- 
jured ;  and  therefore  perjured,  because  that  thou  feloniously 
didst  murder  my  ♦father,  William  by  name.  So  help  me 
God  and  the  saints  ;  and  this  I  will  prove  against  thee  by  my 
body,  as  this  court  shall  award  (c)."  The  battle  is  then  to 
be  fought  with  the  same  weapons,  rur.  batons,  the  same 
solemnity,  and  the  same  oath  against  amulets  and  sorcery, 
that  are  used  in  the  civil  combat :  and  if  the  appellee  be  so 
far  vanquished,  that  he  cannot  or  will  not  fight  any  longer, 
he  shall  be  adjudged  to  be  hanged  immediately ;  and  then,  as 
well  as  if  he  be  killed  in  battle.  Providence  is  deemed  to  have 
determined  in  favour  of  the  truth,  and  his  blood  shall  be 
attainted.  But  if  he  kills  the  appellant,  or  can  maintain  the 
fight  from  sunrising  till  the  stars  appear  in  the  evening,  be 
shall  be  acquitted.  So  also  if  the  appellant  becomes  re- 
creant, and  pronounces  the  horrible  word  of  craven,  he  shall 
lose  his  liberam  legem,  and  become  infamous ;  and  the  ap- 
pellee shall  recover  his  damages,  and  also  be  for  ever  quit, 
not  only  of  the  appeal,  but  of  all  indictments  likewise  for  the 
same  offence  (3)  (4). 

IV.  The  fourth  method  of  trial  used  in  criminal  cases  is 
that  by  the  peers  of  Great  Britain,  in  the  court  of  parliament, 
or  the  court  of  the  lord  high  steward,  when  a  peer  is  capitally 


(c)  There  is  a  striking  resemblance 
between  this  process  and  that  of  the 
court  of  Areopagtii  at  Athens  for  mur- 
der ;  wherein  the  prosecutor  and  pri- 
soner were  both  sworn  in  the  most  so- 
lemn manner ;  the  prosecutor,  that  he 
was  related  to  the  deceased,  (for  none 


but  near  relations  were  permitted  to 
prosecute  in  that  court,)  and  that  tbs 
prisoner  was  the  cause  of  his  death; 
the  prisoner,  that  he  was  innocent  of 
the  charge  against  him.  (  Pott.  Aatit). 
b.  l,c.  19.) 


(3)  The  last  time  that  the  trial  by 
battle  was  awarded  in  ibis  country, 
was  in  the  case  of  Lord  Rea  and  Mr. 
Ramsey,  in  the  7  Ch.  I.  The  king 
by  his  commission  appointed  a  con- 
stable of  England  to  preside  at  the 
trial,  who  appointed  a  day  for  the  duel, 
on  which  the  combatants  were  to  ap- 
pear with  a  spear,    a   long  sword,  a 


short  sword,  and  a  dagger;  but  the 
combat  was  prorogued  to  a  further 
day,  before  which  the  king  revoked 
the  comifiission.  See  an  account  of 
the  proceedings,  11  Harg.  St.  Tr. 
124— Cii. 

(4)  The  trial  by  battle  is  now  ut- 
terly abolished  by  the  statute  59  Geo. 
III.  c.  46.    Vide  anu  317,  note  (21;. 
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indicted ;  for  in  case  of  an  appeal,  a  peer  shall  be  tried  by 
jury  (d)  (5).  Of  this  enough  has  been  said  in  a  former 
chapter  (e) ;  to  which  I  shall  only  now  add,  that,  in  the  me- 
thod and  regulations  of  its  proceedings,  it  differs  little  from 
the  trial  per  patriam,  or  by  jury:  except  that  no  special 
verdict  can  be  given  in  the  trial  of  a  peer  (/) ;  because  the 
lords  of  parliament,  or  the  lord  high  steward,  if  the  trial  be 
*had  in  his  court,  are  judges  sufficiently  competent  of  the  law  [♦340] 
that  may  arise  from  the  fact :  and  except  also  that  the  peers 
need  not  all  agree  in  their  verdict ;  but  the  greater  number, 
consisting  of  twelve  at  the  least,  will  conclude,  and  bind  the 
minority  (^). 

V.  The  trial  by  jury,  or  the  country,  per  patriam,  is  also  .^-  ''^i^]^  ,^ 
that  trial  by  the  peers  of  every  Englishman,  which,  as  the  secured  by 
grand  bulwark  of  his  liberties,  is  secured  to  him  by  the  great 
charter  {h) :  "  nullus  liber  homo  capiatur,  vel  imprisonetur, 
out  exulet,  aut  aliquo  alio  mode  desfruatur,  nisi  per  legale  judi- 
cium parium  suorum,  vel  per  legem  terr<B  (6)." 

The  antiquity  and  excellence  of  this  trial,  for  the  settling  SSuumo^aBil 
of  civil  property,  has  before  been  explained  at  large  (i).  And  "*^  *****'*^* 
it  will  hold  much  stronger  in  criminal  cases  ;  since,  in  times 
of  difficulty  and  danger,  more  is  to  be  apprehended  from  the 
violence  and  partiality  of  judges  appointed  by  the  crown,  in 
suits  between  the  king  and  the  subject,  than  in  disputes  be- 
tween one  individual  and  another,  to  settle  the  metes  and 
boundaries  of  private  property.  Our  law  has,  therefore, 
wisely  placed  this  strong  and  twofold  barrier,  of  a  present- 
ment and  a  trial  by  jury,  between  the  liberties  of  the  people, 
and  the  prerogative  of  the  crown.  It  was  necessary,  for  pre- 
serving the  admirable  balance  of  our  constitution,  to  vest  the 
executive  power  of  the  laws  in  the  prince :  and  yet  this  power 
might  be  dangerous  and  destructive  to  that  very  constitution, 
if  exerted  without  check  or  control,  by  justices  of  oyer  and 

(</)  9  Rep.  30 ;  2  Inst.  49.  c.  a,  §  11  ;  Foster,  247. 

(e)  See  page  259.  (^)  9  Hen.  III.  c.  29. 

(/)  Hatt.  116.  (i)  See  vol.  III.  page  379. 

{g)  Kelynge,  56;  sUt.   7  W.  III. 


(5)  Sec    3    Inst.    30,     ante    259,  in  any  other  manner  disparaged,  cx- 
"^'^c  (H-  cept  by   the   legal   judgment   of   his 

(6)  No    freemen    shall    be    appro-  peers,  or  by  the  law  of  the  land, 
bended,  or  imprisoned,  or  banished,  or 
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terminer  occasionally  named  by  the  crown  ;  who  might  then, 
as  in  France  or  Turkey,  imprison,  despatch,  or  exile  any  man 
that  was  obnoxious  to  the  government,  by  an  instant  declara- 
tion, that  such  is  their  will  and  pleasure.  But  the  foundenot 
the  English  law  have  with  excellent  forecast  contrived,  that  no 
man  should  be  called  to  answer  to  the  king  for  any  capital  crime 
unless  upon  the  preparatory  accusation  of  twelve  or  more  d 
his  fellow-subjects,  the  grand  jury :  and  that  the  truth  of  era; 
accusation,  whether  preferred  in  the  shape  of  indictment,  in- 
[*350]  formation,  or  appeal,  ^should  afterwards  be  confirmed  by  the 
unanimous  suffirage  of  twelve  of  his  equals  and  neighbours, 
indiflcrently  chosen,  and  superior  to  all  suspicion.  So  that 
the  liberties  of  England  cannot  but  subsist,  so  long  as  thb 
palladium  remains  sacred  and  inviolate ;  not  only  from  all 
open  attacks,  which  none  will  be  so  hardy  as  to  make,  bot 
also  from  all  secret  machinations,  which  may  sap  and  under- 
mine it ;  by  introducing  new  and  arbitrary  methods  of  trial, 
by  justices  of  the  peace,  commissioners  of  the  revenue,  and 
courts  of  conscience.  And  however  convenient  these  may 
appear  at  first,  as  doubdess  all  arbitrary  powers,  well  a- 
ecuted,  are  the  most  convenient,  yet  let  it  be  again  remem- 
bered, that  delays,  and  litde  inconveniences  in  the  forms  of 
justice,  are  the  price  that  all  free  nations  must  pay  for  their 
liberty  in  more  substantial  matters ;  that  these  inroads  upon 
this  sacred  bulwark  of  the  nation  are  fimdamentally  opposite 
to  the  spirit  of  our  constitution ;  and  that,  though  b^un  in 
trifles,  the  precedent  may  gradually  increase  and  spread,  to 
the  utter  disuse  of  juries  in  questions  of  the  most  momentous 
concern. 

What  was  said  of  juries  in  general,  and  the  trial  thereby, 
in  civil  cases,  will  greatly  shorten  our  present  remarks,  with 
regard  to  the  trial  of  criminal  suits ;  indictments,  informa- 
tions, and  appeals ;  which  trial  I  shall  consider  in  the  same 
method  that  I  did  the  former ;  by  following  the  order  and 
course  of  the  proceedings  themselves,  as  the  most  clear  and 
perspicuous  way  of  treating  it. 
The  jurors  are  When,  therefore,  a  prisoner  on  his  arraignment  has  pleaded 
the  sherifl;  not  guilty,  and  for  his  trial  hath  put  himself  upon  the  coun- 
try, which  country  the  jury  are,  the  sheriff  of  the  county  must 
return  a  panel  of  jurors,  liberos  et  legates  homines,  de  vici- 
neto ;  that  is  freeholders,  without  just  exception,  and  of  the 
visne  or  neighbourhood :  which  is  interpreted  to  be  of  the 
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county  where  the  fact  is  committed  (j)  (7).  If  the  proceed- 
ings are  before  the  court  of  King's  Bench,  there  is  time 
allowed^  between  the  arraignment  and  the  trial,  for  a  jury  to 
be  *empanelled  by  writ  of  venire  facias  to  the  sheriff,  as  in 
civil  causes :  and  the  trial  in  case  of  a  misdemesnor  is  had  at 
nisi  prius,  unless  it  be  of  such  consequence  as  to  merit  a  trial 
at  bar ;  which  is  always  invariably  had  when  the  prisoner  is 
tried  for  any  capital  offence.  But,  before  commissioners  of 
oyer  and  terminer  and  gaol  delivery,  the  sheriff,  by  virtue  of 

O)  52  Hal.   P.    C.  264 ;  2  Hawk.  P.  C.  408. 


[♦3511 


(7)  By  the  6  Geo.  IV.  c.  50,  §  1, 
every  man,  between  the  age  of  twenty- 
one  and  sixty,  residing  in  any  county 
in  England,  who  shall  have  in  his  own 
name  or  in  trust  for  him,  within  the 
tame  county,  10/.  by  the  year  above 
reprizes  in  lands  or  tenements,  whether 
of  freehold,  copyhold,  or  customary 
tenure,  or  of  ancient  demesne,  or  in 
rents  issuing  out  of  such  lands,  Scc.y  or 
in  such  lands,  &c.,  and  rents  taken  to- 
gether, in  fee  simple,  fee  tail,  or  for 
the  life  of  himself  or  another,  or  who 
shall  have  20/.  by  the  year  above  re- 
prizes, in  lands,  &c.,  held  by  lease  for 
twenty-one  years  or  longer,  or  for  any 
term  of  years  determinable  on  any  life 
or  lives,  or  who,  being  a  householder, 
shall  be  rated  to  the  poor  rate,  or  to 
the  inhabited  house  duty  in  the  county 
of  Middlesex,  on  a  value  of  30/. ,  or  in 
any  other  county  20/.,  or  who  shall 
occupy  a  house  containing  fifteen  win- 
dows, shall  be  qualified  and  liable  to 
serve  on  juries  for  the  trial  of  all  bsues 
joined  in  any  of  the  king's  courts  of 
record,  at  Westminster,  and  in  the  su- 
perior courts,  both  civil  and  criminal,  of 
the  counties  palatine,  and  in  all  courts 
of  assize,  nisi  prius,  oyer  and  terminer, 
and  gaol  delivery,  such  issues  being 
respectively  triable  in  the  county,  Sic. 
in  which  every  man  so  qualified  res- 
pectively shall  reside,  and  on  grand 
juries  in  courts  of  sessions  of  the  peace, 
and  on  petty  juries  for  the  trial  of  all 
issues  joined  therein,  and  triable  in  the 


county,  &.C.,  in  which  every  man  so 
qualified  respectively  shall  reside ;  and 
the  regulation  with  respect  to  Wales  is 
the  same,  only  limiting  the  qualifica- 
tions to  three  fifths  of  the  foregoing. 

By  §  2,  peers  ;  judges  of  the  king's 
courts  of  record  at  Westminster,  and  of 
the  courts  of  great  sessions  in  Wales ; 
clergymen  in  holy  orders ;  priests  of 
the  Roman  Catholic  faith ;  persons 
teaching  or  preaching  in  congregations 
of  protestant  dissenters  ;  Serjeants  and 
barristers  at  law  actually  practising; 
members  of  the  society  of  doctors  of 
law,  and  advocates  of  the  civil  law  ac- 
tually practising;  attomies,  solicitors, 
and  proctors,  duly  admitted,  actually 
practising,  and  having  duly  taken  out 
their  certificates ;  officers  of  courts  ac- 
tually exercising  their  offices;  coro- 
ners, gaolers,  and  keepers  of  houses  of 
correction ;  physicians,  surgeons,  and 
apothecaries,  actually  practising ;  offi- 
cers in  the  navy  or  army  on  full  pay  ; 
pilots  ;  household  servants  of  the  king; 
officers  of  customs  and  excise ;  sherififs 
officers,  high  constables,  and  parish- 
clerks;  sxe  eiempt. 

And  by  §  3,  no  man  not  being  a 
natural  bom  subject  of  the  king,  ex- 
cept, (§  47,)  on  trials  of  aliens,  where 
a  jury  de  medietate  is  demanded ;  and 
no  man  attainted  of  treason  or  felony, 
or  convicted  of  any  infamous  crime, 
unless  he  has  obtained  a  free  pardon  ; 
nor  any  man  under  outlawry  or  ex- 
communication ;  shall  b«  qualified. 
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a  general  precept  directed  to  him  beforehand,  returns  to  the 
court  a  panel  of  forty-eight  jurors,  to  try  all  felons  that  may 
be  called  upon  their  trial  at  that  session:  and  therefore  it  is 
there  usual  to  try  all  felons  immediately,  or  soon  after  their 
arraignment  (8).  But  it  is  not  customary,  nor  agreeable  to 
the  general  course  of  proceedings,  (unless  by  consent  of  par- 
ties, or  where  the  defendant  is  actually  in  gaol,)  to  try  per- 
sons indicted  of  smaller  misderaesnors  at  the  same  court  in 
which  they  have  pleaded  not  guilty,  or  traversed  the  indict- 
ment. But  they  usually  give  security  to  the  court,  to  appear 
at  the  next  assizes  or  session,  and  then  and  there  to  try  the 
traverse,  giving  notice  to  the  prosecutor  of  tlie  same  (9), 


(8)  With  respect  to  the  mode  of 
empannellmg  juries,  &c.,  see  the  same 
sUtute,  (6  Geo.  IV.  c.  50,)  §  4  to 
§  25,  inclusive,  an  abstract  of  which 
would  occupy  too  much  space  here. 

(9)  By  60  G.  III.,  and  1  G.  IV., 
c.  4,  §  1,  persons  prosecuted  in  the 
Court  of  King's  Bench  for  any  misde- 
meanor, and  having  appeared  in  term 
time  to  answer  to  the  indictment,  shall 
not  be  permitted  to  imparl  to  the  fol- 
lowing term,  but  shall  be  required  to 
plead  or  demur  thereto  within  four  days 
from  the  time  of  appearance ;  and  in 
default  of  so  pleading  or  demurring, 
judgment  may  be  entered  against  such 
defendants  for  want  of  a  plea. 

By  sect.  2,  the  court,  or  any  judge 
thereof,  upon  sufficient  cause  shewn, 
may  allow  further  time  for  any  such 
defendant  to  plead  or  demur. 

By  sect  3,  persons  prosecuted  for 
any  misdemeanor  at  any  session  of  the 
peace,  session  of  oyer  and  terminer, 
great  session,  or  session  of  gaol  delivery, 
having  been  committed,  or  held  to  bail, 
twenty  days  before  the  session  at  which 
the  indictment  is  found,  shall  plead  to 
such  indictment,  and  trial  shall  proceed 
thereon  at  such  session,  unless  a  cer- 
tiorari to  remove  the  indictment  is  de- 
livered at  such  session,  before  the  jury 
are  sworn. 

In  Hex  V.  E.  Wakefield,  Cro.  Cir. 
Com.  401 ,  the  defendant  had  been  com- 


mitted more  than  twenty  days  before 
the  assises  for  felony.  Tlie  grand  jury 
ignored  the  bill  for  felony,  bat  found 
two  bills  against  the  defendant  for  mis- 
demeanors; application  was  made  for 
leave  to  traverse  these  indictments  till 
the  next  assizes :  the  defendant  having 
appeared  and  pleaded,  which  was  held 
necessary,  the  judge  decided  that  he 
was  entitled  to  his  traverse. 

In  Rex  V.  W.  Wakejield,  ibid,  the  de- 
fendant, being  charged  with  a  misde- 
meanor, had  been  admitted  to  bail  more 
than  twenty  days  before  the  assises. 
One  true  bill  was  found  against  him 
upon  that  charge,  and  another  for  a 
conspiracy.  It  was  contended  that  he 
was  entitled,  as  of  right,  to  traverse  the 
latter  indictment ;  but  the  judge  said, 
"  By  the  terms  of  his  recognizance  he 
undertakes  to  appear  at  these  assiies, 
to  answer  all  such  matters  as  shaU  be 
preferred  against  him,"  and  the  travene 
was  refused. 

By  §  4,  vH'its  of  certiorari  may  be 
issued  before  indictment  found,  in  the 
like  cases,  and  on  the  same  terms,  as 
after  indictment  found. 

By  §  5,  persons  so  prosecuted,  not 
having  been  committed  or  held  to  bail, 
twenty  days  before  the  session  at  which 
the  indictment  is  found,  but  having  been 
committed  or  held  to  bail  to  appear  at 
some  subsequent  session,  or  having  re- 
ceived notice  of  the  indictment  being 
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III  cases  of  high  treason,  whereby  corruption  of  blood  may 
ensue,  (except  treason  in  counterfeiting  the  king's  coin  (10) 
or  seals,)  or  misprision*  of  such  treason,  it  is  enacted  by 
statute  7  W.  III.  c.  3,  first,  that  no  person  shall  be  tried  for 
any  such  treason,  except  an  attempt  to  assassinate  the  king, 
unless  the  indictment  be  found  within  three  years  after  the 
offence  committed :  next,  that  the  prisoner  shall  have  a  copy 
of  the  indictment,  (which  includes  the  caption)  (A),  but  not  the 
names  of  the  witnesses,  five  days  at  least  before  the  trial ; 
that  is,  upon  the  true  construction  of  the  act,  before  his 
arraignment  (Z) ;  for  then  is  his  time  to  take  any  exceptions 
thereto,  by  way  of  plea  or  demurrer ;  thirdly,  that  he  shall 
also  have  a  copy  of  the  panel  of  jurors  two  days  before  his 
trial:  and,  lastly,  that  he  shall  have  the  same  compulsive 
process  to  bring  in  his  witnesses  for  him,  as  was  usual  to 
compel  their  appearance  against  him.  And,  by  statute 
7  Ann.  c.  21,  (which  did  not  take  place  till  after  the  decease 
of  the  late  pretender,)  all  persons,  indicted  for  high  treason 
or  misprision  *thereof,  shall  have  not  only  a  copy  of  the  in- 
dictment, but  a  list  of  all  the  witnesses  to  be  produced  and 
of  the  jurors  empanelled,  with  their  professions  and  places  of 
abode  (11),  delivered  to  him  ten  days  before  the  trial,  and  in 
the  presence  of  two  witnesses ;  the  better  to  prepare  him  to 
make  his  challenges  and  defence  (12).  But  this  last  act,  so 
far  as  it  affected  indictments  for  the  inferior  species  of  high 
treason,  respecting  the  coin  and  the  royal  seals,  is  repealed 
by  the  statute  G  Geo.  III.  c.  b^,  else  it  had  been  impossible 
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{k)  Post.  229  \  Append,  i. 


(/)  Ibid.  230. 


found  twenty  days  before  such  subse- 
quent session,  shall  plead  to  such  in- 
dictment at  such  subsequent  session, 
and  trial  shall  proceed  thereon  at  such 
same  session,  unless  a  ctriurrari  to  re- 
move the  indictment  is  delivered  at  such 
session,  before  the  jury  are  sworn. 

And  by  §  7,  the  court  at  any  session 
of  the  peace,  &c.,  may,  upon  sufficient 
cause  shewn,  allow  further  time  for 
pleading  to  any  such  indictment,  or  for 
trial  of  the  same. 

( 10)  No  longer  treason.  Vide  an\e 
88,  n.  (16),  A  84  n.  (1;)). 


(11)  A  witness  cannot  be  examined 
who  is  described  in  the  list  as  A.B., 
laXel}^  residing  at,  &c.,  if  it  appears,  at 
the  trial,  that  the  place  named  was  not 
the  latest  place  of  his  residence,  and 
that  no  endeavour  has  been  made  to 
find  him  out,  after  he  ceased  to  reside 
there ;   WatwCt  case,  92  Ho.  St.  Tr.  7a 

(12)  The  ten  days  must  be  after  bill 
found,  and  before  arraignment ;  and 
are  exclusive  of  the  days  of  delivery 
and  arraignment,  and,  as  it  seems,  of 
Sundays;   1  East,  P.C.  112. 
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to  have  tried  those  offences  in  the  same  circuit  in  which  thej 
are  indicted  :  for  ten  clear  da3rSy  between  the  finding  and  the 
trial  of  the  indictment,  will  exceed  the  time  usually  allotted 
for  any  session  of  oyer  and  terminer  (m)  (13).  And  no  per- 
son indicted  for  felony  i8|  or  (as  the  law  stands)  ever  can  be, 
entitled  to  such  copies,  before  the  time  of  his  trial  (n). 

When  the  trial  is  called  on,  the  jurors  are  to  be  sworn,  as 
they  appear,  to  the  number  of  twelve,  unless  they  are  chal- 
lenged by  the  party  (14). 

(m)  Post  250.  (n)  2  Hawk.  P.  C.  410. 


(IS)  By  89  &  40  Geo.  IIL  c.  98, 
in  til  cases  of  high  treason,  in  compas- 
sing or  imagining  the  death  of  the 
king,  and  of  misprision  of  such  treason, 
where  the  overt  act  alleged  in  the  in- 
dictment is  the  assassination  of  the  king, 
or  a  direct  attempt  against  his  life  or 
person,  the  party  accused  shall  he  in- 
dicted and  tried  in  the  same  manner 
and  upon  the  like  evidence  as  if  charged 
with  murder.  But  the  judgment  and 
execution  shall  remain  the  same  as  in 
other  cases  of  high  treason.  And  by 
6  Geo.  IV.  c.  50,  §  21,  when  any  per- 
son is  indicted  for  high  treason  or  mis- 
prision of  treason,  in  any  court  except 
K.  B.,  a  list  of  the  petty  jury,  with 
their  names,  professions,  and  places  of 
abode,  shall  be  given  at  the  same  time 
that  the  copy  of  the  indictment  is  de- 
livered to  the  party  indicted,  which 
shall  be  ten  days  before  arraignment, 
and  in  the  presence  of  two  or  more 
credible  witnesses ;  and  when  any  per- 
son is  so  indicted  in  K.  B.,  a  copy  of 
the  indictment  shall  be  delivered  as 
before  mentioned,  but  the  list  of  the 
petty  jury,  made  out  as  before  men- 
tioned, may  be  delivered  to  the  party 
indicted,  after  arraignment,  so  that  it 
be  ten  days  before  trial.  Proviso,  not 
to  extend  to  interfere  with  the  provi- 
sions of  89  &  40  Geo.  III.  c.  98,  nor  to 
cases  of  treason  relating  to  the  coin. 

Where  the  jury  panel  is  incorrect,  a 
motion  may  be  made  on  the  part  of  the 
crown,  in  the  court  of  gaol  delivery,  for 
leave  to  the  sheriff  to  amend  the  panel ; 
1  East,  P.  C.  113. 


(14)  By  6  Geo.  IV.  c  5a  $  S7,  if 
any  man  shall  be  returned  as  a  jm 
for  the  trial  of  any  issoey  in  any  of  the 
courts  in  the  Act  mentioiied,  who  shsll 
not  be  qualified  according  to  the  Act, 
the  want  of  such  qualification  shall  be 
good  cause  of  chaUenge,  and  he  shall 
be  discharged  upon  loch  challenge,  if 
the  court  shall  be  satisfied  of  the  fact; 
and  if  any  man  returned  as  a  juror  for 
the  trial  of  any  such  issue  shall  be  qua- 
lified in  other  respects  according  to  the 
Act,  the  want  of  freehold  shall  not  oa 
such  trial,  in  any  case,  civil  or  crimi- 
nal, be  accepted  as  good  cause  of  chal- 
lenge, either  by  the  crown  or  the  party, 
nor  as  cause  for  dischai^ging  the  man  so 
returned  upon  his  own  applicatioD. 
Proviso,  not  to  extend  to  any  spectsl 
juror. 

By  sect.  28,  no  challenge  shall  be 
taken  to  any  panel  of  jurors  for  want  of 
a  knight  being  returned  in  such  panel, 
nor  any  array  quashed  by  reason  of  any 
such  challenge. 

By  §  29,  in  all  inquests  to  be  taken 
before  any  of  the  courts  in  the  Act 
mentioned,  wherein  the  king  is  a  party, 
howsoever  it  be,  notwithstanding  it  be 
alleged  by  them  that  sue  for  the  king, 
that  the  jurors  of  those  inquests,  or 
some  of  them,  be  not  indifferent  for  the 
king;  yet  such  inquests  shall  not  re- 
main untaken  for  that  cause;  but  if 
they  that  sue  for  the  king  will  chal- 
lenge any  of  those  jurors,  they  shall  as- 
sign of  their  challenge  a  cause  certain, 
and  the  truth  of  the  same  challenge 
shall  be  inquired  of  according  to  the 
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Challenges  may  here  be  made,  either  on  the  part  of  the  ?^!^bi^e 
king,  or  on  that  of  the  prisoner ;  and  either  to  the  whole  ^^''^^  ***• 
array,  or  to  the  separate  polls,  for  the  very  same  reasons  that 
they  may  be  made  in  civil  causes  (o).  For  it  is  here  at  least 
as  necessary  as  there,  that  the  sheriff  or  returning  officer  be 
totally  indifferent ;  that  when  an  alien  is  indicted,  the  jury 
should  be  de  medietatey  or  half  foreigners,  if  so  many  are 
found  in  the  place  (15) ;  (which  does  not  indeed  hold  in 
treasons  (p),  aliens  being  very  improper  judges  of  the  breach 
of  allegiance  (16) ;  nor  yet  in  the  case  of  Egyptians  under  the 
statute  22  Hen.  VIII.  c.  10)  (17),  that  on  every  panel  there 
should  be  a  competent  number  of  hundredors ;  and  that  the 
particular  jurors  should   be   omni  exceptione   majoresj  not 

(o)  See  vol.  III.  page  859.      (71)  2  Hawk.  P.   C     420;  2  Hal.  P.  C.  271. 


custom  of  the  court ;  and  it  shall  be  pro- 
ceeded to  the  taking  of  the  same  inqui- 
sition, as  it  shall  be  found,  if  the  chal- 
lenges be  true  or  not,  after  the  discretion 
of  the  court ;  and  no  person  arraigned 
for  murder  or  felony  shall  be  admitted 
to  any  peremptory  challenge  above  the 
number  of  twenty. 

And  by  7  &  8  Geo.  IV.  c.  28,  §  3, 
if  any  person  indicted  for  any  treason, 
felony,  or  piracy,  shall  challenge  pe- 
remptorily a  greater  number  of  the  men 
returned  to  be  of  the  jury  than  such 
person  is  entitled  by  law  so  to  chal- 
lenge, in  any  of  the  said  cases,  every 
peremptory  challenge,  beyond  the  num- 
ber allowed  by  law  in  any  of  the  said 
cases,  shall  be  entirely  void,  and  the 
trial  of  such  person  shall  proceed  as  if 
no  such  challenge  had  been  made. 

As  to  challenges  to  the  array,  see 
vol.  III.  359,  et  teq.  As  to  challenges 
to  the  polls,  see  the  notes  inmiediately 
following. 

(15)  The  6  Geo.  IV.  c.  50,  §  47, 
provides,  that  nothing  in  that  Act  con- 
tained shall  extend  or  be  construed  to 
extend  to  deprive  any  alien  indicted  or 
impeached  of  any  felony  or  misde- 
meanor of  the  right  of  being  tried  by 
a  jury  de  medietate  lingua: ;  but  that, 
on  the  prayer  of  every  alien  so  indicted 


or  impeached,  the  sheriff  or  other  pro- 
per minister,  shall,  by  command  of  the 
court,  return  for  one  half  of  the  jury  a 
competent  number  of  aliens,  if  so  many 
there  be  in  the  town  or  place  where  the 
trial  is  had,  and  if  not,  then  so  many 
aliens  as  shall  be  found  in  the  same 
town  or  place,  if  any ;  and  that  no  such 
alien  juror  shall  be  liable  to  be  chal- 
lenged for  want  of  freehold,  or  of  any 
other  qualification  required  by  the  Act ; 
but  every  such  alien  may  be  challenged 
for  any  other  cause,  in  like  nuumer  as 
if  he  were  qualified  by  the  Act. 

(16)  The  privilege  is  taken  away 
from  persons  indicted  of  high  treason 
by  the  1  &  2  P.  &  M.  c.  10,  which  di- 
rects  that  all  trials  for  that  ofience  shall 
take  place  as  at  common  law. 

(17)  The  28  Edw.  III.  c.  13,  on 
which  this  right  of  aliens  was  founded, 
was  repealed  as  to  Egyptians  by  the 
1  &  2  P.  &  M.  c.  4,  §  3,  and  the 
5  Eliz.  c.  20,  which  enacted  that  they 
should  be  tried  by  the  inhabitants  of 
the  county  where  they  were  arrested, 
and  not  per  medietatem  lingtue;  but 
that  provision  was  repealed  by  the  28 
Geo.  III.  c.  51,  and  Egyptians  are  now 
dealt  with  under  the  Vagrant  Acts  as 
rogues  and  vagabonds.  Vide  ante,  166, 
in  notit. 
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for  cause ;  or 
peremptorily, 
as  they  may  be 
by  the  defen- 
dant, in  treason 
or  fielony. 


liable  to  objection  either  propter  honoris  respectum  (18), 
propter  defectum  (19),  propter  affectum  (20),  or  propter  de^ 
lictum  (21). 

*  Challenges  upon  any  of  the  foregoing  accounts  are  styled 
challenges  for  cause ;  which  may  be  without  stint  in  both 
criminal  and  civil  trials.  Both  in  criminal  cases,  or  at  least 
in  capital  ones,  there  is,  infavorem  vitce,  allowed  to  the  pri- 
soner an  arbitrary  and  capricious  species  of  challenge  to  a 
certain  number  of  jurors,  without  shewing  any  cause  at  all ; 
which  is  called  a  peremptory  challenge  :  a  provision  full  of 
that  tenderness  and  humanity  to  prisoners,  for  which  our 
English  laws  are  justly  famous  (22),  This  is  grounded  on 
two  reasons.     1 .  As  every  one  must  be  sensible,  what  sudden 


(18)  A  challenge  propter  honoris 
respectum,  is  allowed  where  a  peer  or 
lord  of  parliament  is  sworn  upon  a  jury 
for  the  trial  of  a  commoner.  He  may 
challenge  himself,  or  have  a  writ  of 
privilege  to  discharge  him ;  and  it 
seems  that  either  party  may  challenge 
him  on  the  ground  of  his  dignity,  be- 
cause he  is  not  within  the  description 
of  pares  patria,  but  belongs  to  a  higher 
order  of  the  state.  But  members  of 
the  House  of  Commons  do  not  appear 
strictly  to  have  any  title  to  claim  such 
an  exemption  on  account  of  that  cir- 
cumstance, and,  of  course,  it  cannot 
operate  as  a  ground  of  challenge ; 
though  the  court  will  discharge  them 
on  their  request,  especially  if  parlia- 
ment be  actually  sitting  j  1  Chit.  Cr. 
L.  540,  and  the  authorities  there  col- 
lected. 

(19)  A  challenge  propter  defectum 
may  be  either  on  account  of  some  per- 
sonal objection,  as  alienage,  infancy, 
old  age,  or  a  deficiency  in  the  requisite 
property;  1  Chit.  Cr.  L.  541. 

(20)  A  challenge  propter  affectum, 
is  on  the  ground  of  some  presumed  or 
actual  partiality.  If,  therefore,  the 
juror  is  related  to  either  party  within 
the  ninth  degree,  though  only  by  mar- 
riage,  a  challenge  will  be  admitted. 
So,  if  he  has  acted  as  godfather  to  a 
child  of  either  party.  So,  if  he  be 
under  the  power,  or  in  the  employ,  of 


either  party,  or  is  to  receive  part  of  a 
fine  on  conviction,  or  has  been  chosen 
arbitrator  in  case  of  a  personal  injury 
for  one  of  the  parties,  or  has  eaten  and 
drank  at  his  expense.  So,  if  there  are 
actions  depending  between  the  juryman 
and  one  of  the  parties.  So,  if  a  jury- 
man  has  expressed  his  wishes  as  to  the 
result  of  the  trial,  or  his  opinion  of  the 
guilt  or  innocence  of  the  defendant, 
with  a  malicious  intention.  By  25 
Edw.  III.  c.  3,  a  man  who  has  acted 
as  a  grand  juryman  on  th^  finding  of  an 
indictment,  may  be  challenged  if  re- 
turned to  serve  on  the  petty  jury.  And 
that  statute  has  been  construed  to  ex- 
tend, not  only  to  the  same  indictment, 
but  also  to  any  other  indictment  for  the 
same  offence,  or  where  the  matter  which 
there  came  in  question  happens  here  to 
be  material ;  1  Chit  Cr.  L.  541,  and 
the  authorities  there  collected. 

(21 )  If  a  juror  has  been  convicted 
or  attainted  of  treason,  felony,  perjury, 
conspiracy,  or  any  infamous  offence,  or 
has  been  attainted  of  praemunire  or  for- 
gery, or  outlawed,  or  excommunicated, 
he  may  be  challenged  propter  delic- 
tum; 1  Chit.  Cr.L.  543. 

(22)  A  peremptory  challenge  is  not 
allowed  in  the  trial  of  collateral  issues  ; 
Fost.  42.  Nor  in  any  trial  for  a  mis- 
demeanor; 2  Harg.  St.  Tr.  808;  and 
4  H.  St.  Tr.  I Cii. 
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impressions  and  unaccountable  prejudices  we  are  apt  to  con- 
ceive upon  the  bare  looks  and  gestures  of  another ;  and 
how  necessary  it  is,  that  a  prisoner,  when  put  to  defend  his 
life,  should  have  a  good  opinion  of  his  jury,  the  want  of 
which  might  totally  disconcert  him ;  the  law  wills  not  that  he 
should  be  tried  by  any  one  man  against  whom  he  has  con- 
ceived a  prejudice,  even  without  being  able  to  assign  a  rea- 
son for  such  his  dislike.  2.  Because,  upon  challenges  for 
cause  shewn,  if  the  reason  assigned  prove  insufficient  to  set 
aside  the  juror,  perhaps  the  bare  questioning  his  indifference 
may  sometimes  provoke  a  resentment ;  to  prevent  all  ill  con- 
sequences from  which,  the  prisoner  is  still  at  liberty,  if  he 
pleases,  peremptorily  to  set  him  aside. 

This  privilege  of  peremptory  challenges,  though  granted  J2iuen'**'^are 
to  the  prisoner,  is  denied  to  the  king  by  the  statute  33  Edw.  I.  ^JSj'JIf;  J5^**** 
Stat.  4,  which  enacts,  that  the  king  shall  challenge  no  jurors 
without  assigning  a  cause  certain,  to  be  tried  and  approved 
by  the  court.  However,  it  is  held,  that  the  king  need  not 
assign  his  cause  of  challenge,  till  all  the  panel  is  gone 
through,  and  unless  there  cannot  be  a  full  jury  without  the 
persons  so  challenged.  And  then,  and  not  sooner,  the  king's 
counsel  must  shew  the  cause:  otherwise  the  juror  shall  be 
sworn  (q)  (23). 

The  peremptory  challenges  of  the  prisoner  must,  however, 
have  some  reasonable  boundary ;  otherwise  he  might  never 
♦be  tried.     This  reasonable  boundary  is  settled  by  the  com-      [*354] 
mon  law  to  be  the  number  of  thirty-five  ;  that  is,  one  under  oftwrty-iiTeby 
the  number  of  three  full  juries.     For  the  law  judges  that  five  uw, 
and  thirty  are  fully  sufficient  to  allow  the  most  timorous  man 
to  challenge  through  mere  caprice ;  and  that  he  who  peremp- 
torily challenges  a  greater  number,  or  three  full  juries,  has 
no  intention  to  be  tried  at  all.     And  therefore  it  deals   with 

(7)  2  Hawk.    P.    C.   413;  2   Hal.  P.  C.  271. 


(23)  And  the  practice  is  the  same 
both  in  trials  for  misdemeanors  and  for 
capital  offences ;  3  Harg.  St.  Tr.  519. 
Where  there  is  a  challenge  for  cause, 
two  persons  in  court  not  of  the  jury  are 
sworn  to  try  whether  the  juryman  chal- 
lenged will  try  the  prisoner  indiffe- 
rently.    Evidence  is  then  produced  to 


support  the  challenge,  and  according  to 
the  verdict  of  the  two  triers,  the  jury- 
man is  admitted  or  rejected.  A  jury- 
man was  thus  set  aside  in  O'Coigly't 
trial  for  treason,  because,  upon  loiJimg 
at  the  prisoners,  he  had  uttered  the 
words,  "  damned  rascals;"  see  O'Coig- 
ly's  trial Ch. 
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but  by  ttetvto 
n  Hen.  VIII. 
to  the  number 
of  twenty  only, 


one,  who  peremptorily  challenges  above  thirty-five,  and 
will  not  retract  his  challenge,  as  with  one  who  stands  mute 
or  refuses  his  trial ;  by  sentencing  him  to  the  peine  forte  et 
dure  in  felony,  and  by  attainting  him  in  treason  (r).  And 
so  the  law  stands  at  this  day  with  regard  to  treason  of  any 
kind  (24). 

But  by  statute  2^2  Hen.  VIII.  c.  14,  which,  with  regard  to 
felonies,  stands  unrepealed  by  statute  1  &  2  Ph.  and  Mar. 
c.  10;  by  this  statute,  I  say,  no  person  arraigned  for  felony, 
can  be  admitted  to  make  any  more  than  twenty  peremptory 
challenges.  But  how  if  the  prisoner  will  peremptorily  chal- 
lenge twenty-one  ?  what  shall  be  done  ?  The  old  opinion 
was,  that  judgment  of  peine  forte  et  dure  should  be  given,  as 
where  he  challenged  thirty-six  at  the  common  law  («):  but 
the  better  opinion  seems  to  be  (/),  that  such  challenge  shall 
only  be  disregarded  and  overruled.  Because,  first,  the  com- 
mon law  doth  not  inflict  the  judgment  of  penance  for  chal- 
lenging twenty-one,  neither  doth  the  statute  inflict  it ;  and  so 
heavy  a  judgment  (or  that  of  conviction,  which  succeeds  it) 
shall  not  be  imposed  by  implication.  Secondly,  the  words  of 
the  statute  are,  ''  that  he  be  not  admitted  to  challenge  more 
than  twenty  ;**  the  evident  construction  of  which  is,  that  any 
fiirther  challenge  shall  be  disallowed  or  prevented :  and  there- 
fore, being  null  fi'om  the  beginning,  and  never  in  fact  a  chal- 
lenge, it  can  subject  the  prisoner  to  no  punishment ;  but  the 
juror  shall  be  regularly  sworn  (25). 
dS"  iwOTn!  *"  ^^»  ^y  reason  of  challenges  or  by  default  of  the  jurors,  a 
suflicient  number  cannot  be  had  of  the  original  panel,  a  tales 
[♦355]      *may  be  awarded  as  in  civil  causes  («)  (26),  till  the  number 


(r)  2  Hal.  p.  C.  268. 
(«)  2  Hawk.  P.  C.  414. 
(0  3  Iiwt.  227;  2  H«L  P.  C.  270. 
(u)  See  vol.  III.  page  364.     But, 
in  mere  commissioDfl  of  graol  delivery, 


no  tali$  can  be  awarded ;  though  th« 
court  may  ore  tenus  order  a  new  panel 
to  be  returned  instanter.  (4  Inst.  68, 
4  St.  Tr.  728,  Cooke's  case.) 


(24)  Vide  7  &  8  Geo.  IV.  c.  28, 
§  3»  ante  352,  hitter  part  of  note  (14). 

(25)  Vide  id.  ibid.  No  challenge 
can  he  made  either  to  the  array  or  to 
the  polls,  before  a  full  jury  have  made 
their  appearance  ;  1  Chit.  Cr.  L.  544. 
And  see  Rex  v.  Edmonds,  4  B.  &  A. 
471.  Nor  after  they  are  sworn.  The 
proper  time  for  challenging  is  between 


the  appearance  and  the  swearing. 
The  challenge  to  the  array  must  be  in 
writing  ;  but  not  so  that  to  the  polls  ; 
1  Chit.  Cr.  L.  546. 

(26)  If  the  trial  is  under  a  com- 
mission of  gaol  delivery,  there  must 
be  a  fresh  panel,  a  tales  cannot  be 
awarded.  But  if  under  a  particular 
writ  of  venire  facias^  a  tales  may  be 
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of  twelve  is  sworn,  "  well  and  truly  to  try,  and  true  deliver- 
ance make,  between  our  sovereign  lord  the  king,  and  the  pri- 
soner whom  they  have  in  charge  ;  and  a  true  verdict  to  give, 
according  to  the  evidence." 

When  the  jury  is  sworn,  if  it  be  a  cause  of  any  conse-  '^^^^^ 
quence,  the  indictment  is  usually  opened,  and  the  ^^i^^'^ce  Jr  co^^. J|^ 
marshalled,  examined,  and  enforced  by  the  counsel  for  the«w»pt 
crown  or  prosecution.     But    it  is  a  settled  rule  at  common 
law,  that  no  counsel  shall  be  allowed  a  prisoner  upon  his 


aiBvarded.  To  this  the  sheriff  may  re- 
turn entirely  new  men,  who  were  not 
in  the  former  panel.  No  juryman  who 
has  been  challenged  on  the  original 
panel  ought  to  be  sworn  on  the  tales. 
Upon  this  return,  the  prisoner  may 
challenge  any  of  those  who  were  sworn 
before  peremptorily  if  they  are  now 
returned;  but  he  cannot  challenge 
them  for  cause  without  shewing  that 
the  objection  arose  after  the  original 
swearing.  And  he  can  only  challenge 
peremptorily  from  the  tales  so  many 
as  will  complete  his  number  of  twenty 
in  case  of  felony,  and  thirty-five  in 
treason,  together  with  the  challenges 
he  made  to  the  original  jury ;  1  Chit. 
Cr.  L.  550.  After  a  tales  panel  on 
an  indictment  for  libel  (appointed  to 
be  tried  by  a  special  jury)  had  been 
quashed  for  unindifferency  in  the  she- 
riff;  the  court  of  K.  B.  held,  that  a 
venire  facias  juratore$  might  be  award- 
ed to  the  coroners,  though  two  of  the 
special  jurors  summoned  had  attended 
on  the  former  occasions ;  Rex  v.  Dolby, 
3  D.  8c  R.  311;  2  B.  «c  C.  104. 
Upon  the  prayer  and  award  of  a  tales 
He  circumstantibu$  at  nisi  prius,  it  is 
not  compulsory  on  the  coroner  or  she- 
riff to  select  the  talesmen  from  the  by- 
standers accidentally  in  court ;  they 
may  be  selected  out  of  persons  pre- 
viously appointed  by  the  coroner  or 
sheriff,  to  be  in  attendance  in  the  ex- 
pectation that  a  tales  would  become 
necessary ;  id.  ibid.  On  an  indict- 
ment on  9  Geo.  1.  c.  22,  for  setting 
fire  to  a  bam,  in  support  of  a  challenge 


to  the  panel,  because  the  sheriff  is  an 
inhabitant  of  the  hundred,  it  is  neces- 
sary to  prove,  that  the  notice  has  been 
given  within  two  days  of  the  injury, 
and  that  the  examination  has  been 
delivered,  which  the  statute  requires ; 
Rex  V.  Savage,  R.  &  M.  C.  C.  51. 
Where,  on  the  trial  of  an  indictment 
for  perjury,  it  was  necessary  to  swear 
talesmen  from  the  common  jury  panel, 
and  one  J.  Williams  being  called,  his 
son,  R.  H.  Williams,  (at  the  request 
of  his  father,  and  without  collusion,) 
appeared  for  him,  and  was  sworn  and 
served  on  the  jury,  he  not  being  of 
age,  nor  having  a  qualification,  nor 
being  on  the  panel :  it  was  held  that 
there  was  a  mis- trial ;  Rex  v.  Tremaine, 
7  D.  &  R.  684;  5  B.  &  C.  254.  If 
a  juryman  is  taken  ill,  so  as  to  be  in- 
capable of  attending  through  the  trial, 
the  jury  may  be  discharged  and  the 
prisoner  tried  de  novo,  or  another  jury- 
man  may  be  added  to  the  eleven  ;  but 
in  that  case  the  prisoner  should  be 
offered  his  challenge  over  again  as  to 
the  eleven,  and  the  eleven  should  be 
sworn  de  novo ;  Rex  v.  Fdwardi,  R. 
&  R.  C.  C.  224.  A  special  juror  can 
be  challenged  for  alienage,  only  at  the 
time  when  the  jury  is  struck ;  and  if 
a  party  then  has  an  opportunity  of 
milling  his  challenge,  and  neglects  it, 
he  cannot  afterwards  make  the  objec- 
tion; Rex  V.  Sutton,  8  B.  &  C.  417* 
2  M.  &  R.  406.  Qudtre,  whether,  since 
the  6  Geo.  IV.  c.  50,  $  27,  passed, 
alienage  is  a  ground  even  of  challenge 
to  a  iper  id /juror?     Id.  ibid. 
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trials  upon  the  general  issue,  in  any  capital  crimen  unless  some 
point  of  law  shall  arise  proper  to  be  debated  (w)  (27).  A 
rule,  which  (however  it  may  be  palliated  under  cover  of  that 
noble  declaration  of  the  law,  when  rightly  understood,  that 
the  judge  shall  be  counsel  for  the  prisoner ;  that  is,  shall  see 
that  the  proceedings  against  him  are  legal  and  strictly  regu- 
lar,) {x)  seems  to  be  not  at  all  of  a  piece  with  the  rest  of  the 
humane  treatment  of  prisoners  by  the  English  law.  For 
upon  what  £su:e  of  reason  can  that  assistance  be  denied  to 
save  the  life  of  a  man,  which  yet  is  allowed  him  in  prosecu* 
tions  for  every  petty  trespass?  Nor,  indeed,  is  it,  strictly 
speaking,  a  part  of  our  ancient  law :  for  the  Mirrour  (^),  hav- 
ing observed  the  necessity  of  counsel  in  civil  suits,  ''  who 
know  how  to  forward  and  defend  the  cause,  by  the  rules  of 
law  and  customs  of  the  realm,**  immediately  afterwards  sub^ 
joins :  "  and  more  necessary  are  they  for  defence  upon  m- 
dictments  and  appeals  of  felony,  than  upon  other  venial 
causes  (z)  (28)/*     And  the  judges  themselves  are  so  sensible 


(w)  2  Hawk.  p.  C.  400. 

(x)  Sir  Edward  Coke  (3  Inst.  137) 
gives  another  additional  reason  for  this 
refusal,  "  because  the  evidence  to  con- 
vict a  prisoner  should  be  so  manifest, 
as  it  could  not  be  contradicted."  Which 
Lord  Nottingham  (when  high  steward) 
declared  (3  St.  Tr.  726)  was  the  only 
good  reason  that  could  be  given  for  it 

(y)  C.  3,  §  1. 

(:)  Father  Parsons,  the  Jesuit,  and, 
after  him,  bishop  Ellys,  (of  English 


Liberty,  ii.  26,)  have  imagined,  tinC 
the  benefit  of  counsel  to  plead  for  them 
was  first  denied  to  prisoners  by  a  law 
of  Hen.  I. ;  meaning,  I  presume,  chap- 
ters 47  &  48  of  the  code  whidi  Is 
usually  attributed  to  that  prince.  "  De 
causis  criminalibus  vel  capitalibus  nemo 
qua^rat  consilium ;  quin  implacitatu* 
statim  peniegetf  sine  omni  petitiane  con- 
silii.  In  aliis  omnibus  potest  et  debut 
uti  consilioj"  But  this  consilium^  I 
conceive,  signifies  only  an  emparlance, 


(27)  The  defendant  in  an  appeal, 
whether  capital  or  not  capital,  has  the 
same  benefit  of  counsel,  as  in  any  other 
private  action ;  see  2  Hawk.  P.  C. 
c.  89,  §  3. 

(28)  The  prisoner  is  not  allowed 
counsel  to  plead  his  cause  before  the 
jury  in  any  felony,  whether  capital,  or 
otherwise.  But  in  misdemeanors  the 
prisoner  or  defendant  is  allowed  coun- 
sel as  in  dvil  actions. 

If  the  counsel  for  the  defendant  on 
the  trial  of  an  indictment  for  a  misde- 
meaner  (perjury),  opens  new  facts  in 


his  address  to  the  jury,  and  aftierwarda, 
declines  calling  witnesses  to  prove  th^ 
facts  so  opened,  the  counsel  for  the 
prosecution  is  still  entitled  to  a  general 
reply ;  Rex  v.  Bignold,  4  D.  &  R.  70.. 

The  maxim  that  the  judge  is  counsel 
for  the  prisoner  signifies  nothing  more 
than  that  the  judge  shall  take  care. 
that  the  prisoner  does  not  sufiTer  from 
the  want  of  counsel. 

The  judge  is  counsel  only  for  public 
justice,  and  to  promote  that  object 
alone,  all  his  inquiries  and  attention 
ought  to  be  directed. 
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of  this  defect,  that  they  never  scruple  to  allow  a  prisoner 
counsel  to  instruct  him  what  questions  to  *ask,  or  even  to 
ask  questions  for  him,  with  respect  to  matters  of  fact ;  for  as 
to  matters  of  law,  arising  on  the  trial,  they  are  entitled  to  the 
assistance  of  counsel.  But  lest  this  indulgence  should  be  in- 
tercepted by  superior  influence,  in  the  case  of  state  criminals, 
the  legislature  has  directed  by  statute  7  W.  III.  c.  3,  that 
persons  indicted  for  such  treason,  as  works  a  corruption  of 
the  blood,  or  misprision  thereof,  except  treason  in  counter- 
feiting the  king's  coin  or  seals,  may  make  tlieir  full  defence 
by  counsel,  not  exceeding  two,  to  be  named  by  the  prisoner 
and  assigned  by  the  court  or  judge :  and  the  same  indul- 
gence, by  statute  20  Geo.  II.  c.  30,  is  extended  to  parliamen- 
tary impeachments  for  high  treason,  which  were  excepted  in 
the  former  act  (29)  (30). 

and  the  petitio  eonulii  is  craving  leave 
to  emparl;  (see  vol.  III.  page  298;) 
which  is  not  allowable  in  any  criminal 
prosecution.  This  will  be  manifest  by 
comparing  this  law  with  a  contem- 
porary passage  in  the  Grand  Coustumier 
of  Normandy,  (ch.  85,)  which  speaks 
of  emparlance  in  personal  actions. 
"  Apres  ce,  eit  tenu  U  quereUe  a  reS' 
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pondre  ;  el  aura  congie  de  soy  conseiller, 
s*U  le  demande :  et  quand  il  sera  con- 
seille,  il  peut  nyer  le  Jaict  dont  il  est 
accuse.**  Or,  as  it  stands  in  the  Latin 
text,  (edit  1599:)  "  Querelatus  avtem 
postea  tenetur  respoiidere ;  et  habebii  li- 
ceniiam  consulendif  si  requirat ;  habito 
autem  consilio,  debt't  factum  negare  quo 
accusal  us  est" 


[•356] 


(29)  Upon  the  trial  of  issues  which 
do  not  turn  upon  the  question  of  guilty 
or  not  guilty,  but  upon  collateral  facts, 
prisoners  under  a  capital  charge,  whe- 
ther for  treason  or  felony,  always  were 
entitled  to  the  full  assistance  of  coun- 
sel ;  Post.  232,  42.  It  is  very  extra- 
ordinary that  the  law  of  England 
should  have  denied  the  assistance  of 
counsel,  when  it  is  wanted  most,  vix, 
to  defend  the  life,  the  honour,  and  all 
the  property  of  an  individual.  It  is 
the  extension  of  that  maxim  of  natural 
equity,  that  every  one  shall  be  heard 
in  his  own  cause,  that  warrants  the 
admission  of  hired  advocates  in  courts 
of  justice ;  for  there  is  much  greater 
inequality  in  the  powers  of  explanation 
and  persuasion  in  the  natural  state  of 
the  human  mind,  than  when  it  is  im- 
proved by  education  and  experience. 
Amongst  professional  men  of  esta- 
VOL.  IV.  M 


blished  character,  the  difference  in 
their  skill  and  management  is  gene- 
rally to  inconsiderable,  that  the  deci- 
sion  of  the  cause  depends  only  upon 
the  superiority  of  the  justice  in  the 
respective  cases  of  the  litigating  par- 
ties. Hence  the  practice  of  an  advo- 
cate is  absolutely  necessary  to  the  ad- 
ministration of  substantial  justice.  An 
honourable  barrister  will  never  mis- 
tate  either  law  or  facts  within  his  own 
knowledge,  but  he  is  justified  in  urg- 
ing any  argument,  whatever  may  be 
his  own  opinion  of  the  solidity  or  just- 
ness of  it,  which  he  may  think  will 
promote  the  interests  of  his  client ;  for 
reasoning  in  courtj  of  justice  and  in 
the  ordinary  affairs  of  life  seldom  ad- 
mits of  geometrical  demonstration ; 
but  it  happens  not  unfrequently  that 
the  same  argument,  which  appears 
sophistry  to  one,  is  sound  logic  in  the 
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The  doctrine  of  evidence  upon  pleas  of  the  crown  is,  in 
most  respects,  the  same  as  that  upon  civil  actions.     There 


mind  of  another,  and  erery  day's  ex- 
perience  prores  that  the  opinions  of  a 
Judge  and  an  adyocate  are  often  dia- 
metrically opposite.  Many  circum- 
stances may  occur,  which  will  justify 
or  compel  an  individual  member  of  the 
profession  to  refuse  the  defence  of  a 
particular  client,  but  a  cause  can  hardly 
be  conceived  which  ought  to  be  re- 
jected by  aU  the  bar ;  for  such  a  con- 
duct in  the  profession  would  excite  so 
strong  a  prejudice  against  the  party, 
as  to  render  him  in  a  great  degree 
condemned  before  his  trial.*  Let  the 
circumstances  against  a  prisoner  be 
ever  so  atrocious,  it  is  still  the  duty  of 
the  advocate  to  see  that  his  client  is 
convicted  according  to  those  rules  and 
forms,  which  the  wisdom  of  the  legis- 
lature has  established  as  the  best  pro- 
tection of  the  liberty  and  the  security 
of  the  subject.  But  the  conduct  of 
counsel  in  the  prosecution  of  criminals, 
ought  to  be  very  different  from  that 
which  is  required  firom  them  in  civil 
actions,  or  when  they  are  engaged  on 
the  side  of  a  prisoner;  in  the  latter 
oases  they  are  the  advocates  of  thdr 
client  only,  and  speak  but  by  his  in- 
struction and  permission;  in  the  former 
they  are  the  advocates  of  public  jus- 
tice, or  to  speak  more  professionsUy, 
they  are  the  advocates  of  the  king, 
who,  in  all  criminal  prosecutions,  is 
the  representative  of  tiie  people,  and 
both  the  king  and  the  country  must  be 
better  satisfied  with  the  acquittal  of 
the  innocent,  than  with  the  conviction 
of  the  guilty.  Hence  in  all  criminal 
prosecutions,  especially  where  the  pri- 
toner  can  have  no  ooimsel  to  plead  for 
htm,  a  banister  is  as  much  bound  to 
disclose  all  those  eircamttaBces  to  the 
Jury,  and  to  raaaen  npon  them  as  fully. 


which  are  favourable  to  the  prisoner, 
as  those  which  are' likely  to  support 
the  prosecution. — Ch. 

(SO)  This  subject  has  of  lata  years 
repeatedly  engaged  the  attention  of 
our  legislators,  and  several  attempts 
to  pass  a  law,  allowing  defendants  in 
all  cases  of  felony  to  defend  tfaemsdves 
by  counsel,  have  been  noade  witiwt 
success.  *  The  inconsistency  and  hard- 
ship of  the  existing  rule  of  law  seem  to 
be  pretty  generally  admitted,  and  die 
majority  of  those  who  have  opposed  fU 
abrogation  appear  to  have  been  acta- 
ated  principally  by  an  i^prehension 
of  the  inconveniences  that  might  fol- 
low. The  time  which  would  be  oeeo- 
pied  by  counsel  in  addressing  the  jury 
on  behalf  of  the  prisoner,  and  the  pso- 
bable  effect  of  their  addresses  in  mis- 
leading the  jury,  and  defeating  the 
ends  of  justice  by  rescuing  the  guilty 
from  conviction,  are  among  the  chief 
of  the  inconveniences  that  have  been 
suggested ;  and,  it  has  been  said,  that 
the  first  would  render  it  impossible  to 
despatch  the  business  of  our  assass 
and  sessions  within  the  periods  httherlo 
allotted  for  them,  and  that  the  second 
would  tend  to  produce  an  increase  of 
crime,  by  increasing  the  chance,  or  at 
least  the  expectation  of  impunity.  It 
has  been  contended  in  answer,  that 
the  time  now  occupied  by  the  prison- 
er's 'counsel  in  cross-examining  the 
witnesses  for  the  prosecution,  and  ar- 
guing objections  before  the  court,  both 
which  are  to  a  great  degree  resorted 
to  as  indirect  modes  of  addresdi^  to 
the  jury  points  and  propositions  faTOor- 
able  to  the  prisoner,  would  be  saved 
by  allowing  a  direct  address  to  ^ 
Jury ;  and  that  the  summing  up  of  the 
Judge,  in  which  tiie  arguments  m  weQ 


*  A  bill  of  this  nature  is  now,  (June 
1886),  pending  before  parliament. 
Shodd  its  fate  be  decided  before  this 


volume  leares  the  press,  the  residt  will 
be  found  among  the  Addenda. 
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are,  however,  a  few  leading  points,  wherein  by  several  sta- 
tutes and  resolutions,  a  difference  is  made  between  civil  and 
criminal  evidence. 

First,  in  all  cases  of  high  treason,  petit  treason,  and  mis-  ^^^  •«»«  •*- 
prision  of  treason,  by  statutes  1  Edw.  VI.  c.  12,  and  5  and  6 
Edw.  VI.  c.  11,  two  lawful  witnesses  are  required  to  convict 
a  prisoner;  unless  he  shall  willingly  and  without  violence 
confess  the  same*  By  statute  1  and  2  Ph.  and  Mar.  c.  10,  a 
further  exception  is  made  as  to  treasons  in  counterfeiting  the 
king's  seals  or  signatures,  and  treasons  concerning  coin  cur- 
rent within  this  realm ;  and  more  particularly  by  c.  11,  the 
offences  of  importing  counterfeit  foreign  money  current  in  this 
kingdom,  and  impairing,  counterfeiting,  or  forging  any  cur- 
rent coin.  The  statutes  8  and  9  W.  III.  c-  25,  and  IS  ♦and  r*357J 
16  Geo.  IL  c.  28,  in  their  subsequent  extensions  of  this 
species  of  treason  do  also  provide,  that  the  ofienders  may  be 
indicted,  arraigned,  tried,  convicted,  and  attainted,  by  the  like 
evidence  and  in  such  manner  and  form,  as  may  be  had  and 
used  against  ofienders  for  counterfeiting  the  king's  money. 
But  by  statute  7  W.  II][.  c.  3,  in  prosecutions  for  those  trea- 
sons to  which  that  act  extends,  the  same  rule,  of  requiring 
two  witnesses,  is  again  enforced  ;  with  this  addition,  that  the 
confession  of  the  prisoner,  which  shall  countervail  the  neces- 
sity of  such  proof,  must  be  in  open  court  In  the  construc- 
tion of  which  act  it  hath  been  holden  (a),  that  a  confession  of 
the  prisoner,  taken  out  of  court,  before  a  magistrate  or  person 
having  competent  authority  to  take  it,  and  proved  by  two 
witnesses,  is  sufficient  to  convict  him  of  treason.     But  hasty 

(a)  Foster,  240,  244. 

M  the  facts  on  bodi  sides  would  be  where  it  is  made  to  appear  to  him,  that 
skilfuUj  and  impartially  rcriewed,  and  the  intricacy  of  the  hds,  or  other  pe- 
presented  in  their  real  bearing  to  the  culiar  circumstances  of  the  case,  ren- 
jury,  would  effectually  prevent  the  der  it  desirable  for  the  purposes  of 
danger  of  the  jury  being  misled  by  justice.  With  respect  to  the  con- 
counsel,  on  one  side  or  the  other.  Be-  eluding  obsenration  in  the  learned  pro- 
tween  arguments  at  once  so  contra-  feasor's  note,  supr^,  it  is  bat  jostioe  to 
dictory  of  each  other,  and  so  plausible  the  profession  to  remark,  that  it  is  the 
in  themselves,  it  is  difficult  to  decide,  underiating  practice  of  counsel,  ap- 
Perhaps,  the  safest  and  most  equitable  proved  by  all  our  judges,  carefully  to 
course  might  be,  to  prohibit  the  coun-  abstain  from  reasoning  upon  drcum- 
scl  on  either  side,  in  general,  from  stances  when  stating  the  case  against 
addressing  the  jury,  giving  the  pre-  the  prisoner,  and  'strictly  to  confine 
siding  judge  a  discretionary  power  to  themsielves  to  4  fiiithfbl  and  impartial 
^ant  the  prtvilege  to  both  parties,  narration  of  facts. 
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unguarded  confessions,  made  to  persons  having  no  such  au- 
thority, ought  not  to  be  admitted  as  evidence  under  this 
statute  (81).  And  indeed,  even  in  cases  of  felony  at  the 
common  law,  they  are  the  weakest  and  most  suspicious  of  all 
testimony ;  ever  liable  to  be  obtained  by  artifice,  false  hopes, 
promises  of  favour,  or  menaces ;  seldom  remembered  accu- 
rately, or  reported  with  due  precision ;  and  incapable  in  their 
nature  of  being  disproved  by  other  negative  evidence  (32). 
By  the  same  statute  7  W.  III.  it  is  declared  that  both  wit- 


(31 )  It  appears  now  to  be  an  esta- 
blished rule,  that  a  full  and  voluntary 
confession  by  the  prisoner  of  the  overt 
acts  charged  against  him,  is  of  itself 
sufficient  evidence  to  warrant  a  con- 
viction. And  although  Mr.  Justice 
Foster  suggests  Post.  Disc.  243,  that 
"  the  rule,  for  admitting  a  confession 
against  the  prisoner,  ought  not  to  ex- 
tend further  than  to  a  confession  made 
during  the  solemnity  of  an  examination 
before  a  magistrate,  or  before  some  per- 
son having  authority  to  take  'it,  when 
the  party  may  be  presumed  to  be  pro- 
perly upon  his  guard  and  apprized  of 
his  danger,**  no  distinction  of  this  kind 
is  to  be  found  in  the  authorities.  On 
the  contrary,  in  Francia's  case,  1  East, 
P.  C.  133,  the  judges  resolved  that 
the  confession  would  be  evidence,  whe- 
ther made  before  a  magistrate,  or  in 
the  course  of  conversation.  And  there 
appears  to  be  no  solid  ground  for  such 
a  distinction ;  as  confessions  are  ad- 
missible in  trials  for  high  treason,  pre- 
cisely on  the  same  principle,  which 
made  them  evidence  at  common  law ; 
PhU.  Ev.  90,  third  ed.  And  see  the 
authorities  there  referred  to. 

(32)  It  seems  to  be  now  clearly 
established,  that  a  free  and  voluntary 
confession  by  a  person  accused  of  an 
offence,  whether  made  before  his  ap- 
prehension or  after,  whether  on  a  ju- 
dicial examinatioB  or  after  commitment, 
whether  reduced  into  writing  or  not, 
in  short,  that  any  vduntary  confession, 
made  by  a  prisoner  to  any  person,  at 
•nydmeor  place,  is  strong  evidence 


against  him ;  and,  if  satisfactorily 
proved,  sufficient  to  convict  withovt 
any  corroborating  circumstance.  But 
the  confession  must  be  voluntary,  not 
obtained  by  improper  inffuence,  nor 
drawn  from  the  prisoner  by  means  of  a 
threat  or  promise  :  for  however  slight 
the  promise  or  threat  may  have  been,  a 
confession  so  obtained  cannot  be  re- 
ceived in  evidence,  on  aooount  of  the 
uncertainty  and  doubt  whetlier  it  was 
not  made  rather  from  a  motive  of  fear 
or  of  interest,  than  from  a  sense  of 
guilt ;  Phil.  Ev.  86.  It  has  been  de- 
tcrmined  by  the  opinion  of  all  the 
judges,  that,  although  confcsssions  im- 
properly obtained  are  not  admissible, 
yet,  that  any  facts,  which  have  been 
brought  to  light  in  consequence  of 
such  confessions,  may  be  properly  re- 
ceived in  evidence.  Thus,  where  a 
prisoner  was  charged,  as  accessary  af- 
ter the  fact,  with  having  received  pro- 
perty knowing  it  to  be  stol«i,  proof 
was  admitted  of  the  property  bong 
found  in  the  prisoner's  lodgings^  al- 
though the  knowledge  of  that  fact  had 
been  gained  from  an  inadmissible  con- 
fession ;  Wartcickshairi  case,  1  Leadi, 
300;  Mose%i*s  case,  id.  301,  n.  (a); 
Lorkhart's  case,  id.  430,  2  East,  P.  C. 
658;  Rex  v.  Griff n,  R.  &  R.  C.  C. 
150.  Some,  indeed,  have  thought, 
that  the  circumstance  of  the  fact  being 
known  in  consequence  of  information 
received  from  the  prisoner,  ought  not 
to  be  shewn  at  the  trial.  But  a  dif- 
ferent practice  appears  to  be  established 
by  later  authorities  ;  and,  on  a  prose- 
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nesses  must  be  to  the  same  overt  act  of  treason^  or  one  to  one 
overt  act  and  the  other  to  another  overt  act,  of  the  same 
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cation  for  receiving  stolen  goods,  evi- 
dence has  been  admitted  that  the  pri- 
soner described  the  phice  where  the 
goods  were  concealed,  and  that  after- 
wards they  had  been  found  there  ;  but 
that  part  of  the  confession  in  which  he 
acknowledged  that  he  himself  had  con- 
cealed them,  was  rejected,  as  it  was 
improperly  drawn  from  him ;  Grant's 
eaae,  and  IIodge*s  case,  2  East,  P.  C. 
658,  1   Leach,  301,  n.  (a);  and  see 
i-erv.  Jvnes,  R.   &   R.   C.    C.   152. 
There  is  good  reason  for  this  distinc- 
tion ;  for  what  the  prisoner  has  said  re- 
specting the  concealment  of  the  pro- 
perty is  ascertained  to  be  true  by  the 
fact  of  the  subsequent  discovery ;  but 
the  other  part  of  the  confession,  in 
which  he  charges  himself  with  having 
concealed  it,  may  have  been  made  un- 
truly, and  entirely  imder  the  influence 
of  the  threat  or  promise ;  Phil.  Ev.  68. 
And  if  a  confession  has  been  obtained 
from  a  prisoner  by  undue  means,  no 
statement  afterwards  made  by  him,  un- 
der the  influence  of  that  confession,  can 
be  received  ;  Ilex  v.  White,  1  Phil  Ev. 
104;    nor  any  act  done  by  him  in 
consequence  towards   discovering  the 
property,  unless  the  property  is  actually 
discovered  thereby;    Uex  v.  Jenkins, 
R.  &  R.  C.  C.  492.     But  a  confession 
is  evidence,  though  previously  to  it  an 
inducement  to  confess  had  been  held 
out  by  another  person,  having  no  au- 
thority to  do  so.   A  prisoner  committed 
on  a  charge  of  murder,  sent  for  the 
chaplain  of  the  gaol  to  pray  with  him: 
the  chaplain  told  him  that,  as  the  min- 
ister of  God,  he  ought  to  warn  him  not 
to  add  sin  to  sin  by  attempting  to  dis- 
semble with  God,  and  that  it  would  be 
important  for  him  to  confess  his  sins 
before  God,  and  to  repair,  as  far  as  he 
could,  any  injury  he  had  done.     The 
chaplain  stated  that  he  considered  he 
had  made  a  great  impression,  and  that 
he  told  the  prisoner  he  did  not  wish 


him  to  confess  to  him.     There  were 
two  interviews,  and  the  chaplain  sud 
he  was  almost  sure  that  he  always  used 
the  terms  '*  confessing  his  sins  before 
God  ;**  but  was  not  quite  positive  that 
he  mentioned  the  words  *'  before  God  *' 
every  time.     After  this  the  prisoner 
sent  for  the  gaoler,  who  warned  him 
not  to  tell  him  any  thing  but  what  be 
wished  to  be  repeated  to  the  magistrates. 
The  prisoner  then  made  a  confession. 
After  this  the  prisoner  sent  for  the 
mayor,  who  eaid,  **  before  you  say  any 
thing,  I  must  apprize  you,  (as  I  have 
done  several  times,)  that  it  will  be, 
probably,  given  in  evidence    against 
you;    you  are  therefore  to  exercise 
your  own  discretion,  and  say  little  or 
nothing,  as  you  think  best :  and,  if  you 
have  changed  your  mind,  and  do  not 
choose  to  say  any  thing,  I  will  retire 
and  shall  not  feel  at  all  angry  at  your 
having  brought  me  down."     The  pri- 
soner made  another  confession,  which 
was  taken  down  and  read  over  to  him, 
and  he  admitted  its  correctness,  but  he 
could  not  sign  it,  as  his  hand  shook  so 
much.      These  confessions  were  ob- 
jected to  by  the  prisoner's  counsel,  but 
after  argument  the  twelve  judges  held 
that  they  were  rightly  rearived ;   Rex  t. 
G  Wiam,  Car.  Cr.  L.  61 .    And  see  Rex  v. 
GiblHtns,  1  C.  &  P.  97 ;   lUx  v.  Ty/er, 
id.   129;  Jlex  v.  7?otr,  R.  &  R.  C.  C. 
153 ;  and  other  cases  to  the  same  point 
referrod    to   in   1    Phil.    Ev.    lOi-5. 
Where  a  prisoner  in  gaol  on  a  charge 
of  felony  ariiod  the  turnkey  to  put  a 
letter  in  the  post  for  him,  and  on  his 
promisii^  to  do  so,  gave  him  a  letter 
addressed  ta  his  fioher,  which  the  turn- 
key handed  to  the  prosecutor ;  the  let- 
ter was  held  admissible  in  evidence 
against  the  prisoner,  notwithstanding 
the  manner  in  which  it  wii  obtained ; 
Rex  V.  Derrington,  2  C.  &   P.  4ia 
A.  was  charged  with  sotting  ire  totfae 
ricks  of  B.,  C,  and  D.,  upon  the  osth 
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species  of  treason  (A),  and  not  of  distinct  heads  or  kinds :  and 
no  evidence  shall  be  admitted  to  prove  any  overt  act  not  ex- 

(6)  SeeSt.Tr.ii.144;  Foster,  235. 


of  E.,  an  acoesstry  before  the&ct,  and 
a  warrant  to  apprehend  A.  was  granted, 
m?ntioning  all  the  three  charges,  and 
stating  them  to  be  made  on  the  oath 
of  E.  The  person  who  apprehended 
A.  told  her  that  **  a  very  serious  oath 
had  been  made  against  her  by  E.,**  on 
these  three  charges.  After  this  A. 
made  a  statement,  which  was  receired 
in  evidence;  Hex  v.  Charlotte  Long, 
6  C.  &  P.  179.  A  constable  said  to  a 
prisoner  charged  with  felony,  "  It  is  of 
no  use  for  you  to  deny  it,  for  there  is 
the  man  and  boy  who  will  swear  they 
saw  you  do  it :  '*  this  was  held  to  be 
such  an  inducement  as  excluded  evi- 
dence of  what  the  prisoner  said  ;  Rex 
V.  MitU,  id.  146.  A  prisoner  before 
the  magistrate  made  a  statement,  which 
by  mistake  was  written  in  the  informa- 
tion-book, and  headed,  "the  informa- 
tion and  complaint  of  A.  B.**  Held, 
that  it  was  not  receivable,  though  the 
mistake  could  have  been  explained  by 
the  magistrate's  clerk ;  Rex  v.  Benttey, 
id.  148.  Several  persons,  one  of 
whom  was  the  prisoner,  were  summoned 
before  the  committing  magistrate  touch- 
ing the  poisiftng  of  C.  No  person 
was  then  specifically  charged  with  the 
oflfence.  The  prisoner  was  sworn  and 
made  a  statement,  and  at  the  end  of  the 
examination  was  committed  for  triaL 
Held,  thai  this  statement  was  not 
receivable  in  evidence  against  the  pri- 
soner; i2«x  V.  LtftDM,  id.  161.  A.  gave 
a  mortal  blow  to  B.  his  master,  who 
took  out  a  simmions  against  A.  for  an 
assault.  The  charge  of  assault  was 
heard  before  Mr.  D.  and  another  m^ 
gistrate,  who  summarily  convicted  A. 
of  the  assault.  What  was  said  by  the 
parties  before  the  magistrates  was  not 
taken  down  in  writing.  B.died.  Held, 
that,  on  the  trial  of  A.  for  the  murder 
of  B.,  Mr.  D.  might  give  evidence  of 


what  B.  said  in  the  presence  of  A.  be- 
fore the  magistrates,  and  of  what  A. 
said  in  answer  to  it ;  Rex  v.  Edmunds, 
id.  164.     If  the  witness  said  to  the 
prisoner,  *'  It  would  have  been  better 
if  you  had  told  at  first,**  this  is  an  in- 
duoement  to  confess,  and  wdl  render  a 
statement  made  thereupon  tnadminible; 
Rex  V.  WaUdeit,  id.  175.     Where,  be- 
fore  the  committing  magistrates,  one  of 
the  prisoners  was  examined  as  a  wilnesi 
against  the  other,  and,  after  being  ex- 
amined, was  charged  as  a  prisoner: 
held,  that  what  such  prisoner  and  be- 
fore the  magistrate  as  a  witness  ooold 
not  be  given  in  evidence  agahiat  her  on 
her  trial  for  the  offence ;  Rex  t.  Dmme, 
id.  177.      A  prisoner  charged  with  fe- 
lony made  a  statement  before  the 
mitting  magistrate,  which  wi 
dowo,  and  signed  by  the  prisoner,  bnl 
there  was  nothing  on  the  face  of  ^k 
paper  to  shew  that,  at  the  time  ibe 
prisoner  made  the  statement,  he  was 
under    examination    on  a  charge   ef 
felony.     Held,  that  this  could  not  be 
read  as  an  examination  taken 
7  Geo.  IV.  c.  64,  but  that  the 
trate*s  clerk  might  state  what  the  pri- 
soner said,  using  the  paper  to  refresh 
his  memory ;  Rex  v.  Tarrant^  id.  18fiL 
And  see  Rex  v.  Pressfy,  id.  188,  S.  P. 
If  a  prisoner  be  told,  "  You  had  better 
split,  and  not  suffer  for  all  of  thinm,* 
this  is  such  an  inducement  to  confess  ae 
wHl  exclude  what  the  prisoner  said  af- 
terwards; Rexr.  Thomas,  id.  868.     A. 
was  in  custody  on  a  charge  of  murder. 
B.,  a  fellow  prisoner,  said  to  kin,  *'  I 
wish  you  would  tell  me  how  yonkilled 
the  boy — pray  split.**      A.   replied, 
**  Will  you  be  upon  your  oath  not  to 
mention  what  I  tell  you?"    B.  went 
upon  his  oath  that  he  would  not  teB. 
A .  then  made  a  statement     Held^  d»t 
this  was  not  such  an  inducenent  to 
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preasly  laid  in  the  indictment.  And  therefore,  in  Sir  John 
Fenwick*s  case,  in  king  William's  time,  when  there  was  but 
one  witness,  an  act  of  parliament  (c)  was  made  on  purpose  to 
attaint  him  of  treason,  and  he  was  executed  {d).  But  in 
almost  every  other  accusation  one  positive  witness  is  suffi- 


(O  Stat.  8  W.  IIL  c.  4 


(d)  Stat.  Tr.  t.  40. 


oonfefls  as  rendered  the  satement  inad* 
miBsible;  jRex  v.  Shaw,  id.  372.     A. 
and  his  wife  were  separately  in  custody 
charged  with  receiving  stolen  goods. 
A  person  in  the  room  with  A.  said,  "  I 
hope  you  will  tell,  for  Mrs.  G.  can  ill 
afford  to  lose  the  money."    The  con- 
stable  then  said,  "  If  you  will  tell  where 
the  property  is,  you  shall  see  your  wife." 
Held,  that  a  sUtement  afterwards  made 
by  A.  was  admissible  in  evidence ;  Rex 
V.  Lloyd,  id.  893.     Where  a  prisoner, 
who  made  a  confession  to  a  constable, 
in  consequence  of  a  promise  held  out, 
was  taken  before  a  magistrate,  who, 
knowing  what  hadtakenplace,  cautioned 
the  prisoner,  against  making  any  con- 
fession before  him,  but  the  prisoner, 
notwithstanding,  did  make  a  confenion 
to  the  magistrate  :  held,  that  this  se- 
cond confession  was  receivable  in  evi- 
dence on  the  trial  of  the  prisoner, 
though  it  did  not  appear  that  the  ma- 
gistrate told  the  prisoner  that  his  first 
confession  would  have  no  efiect,  and  he 
therefore  might  have  acted  under  an 
impression  that,  having  once  acknow- 
ledged his  guilt,  it  was  too  late  to  re- 
tract; JUx  V.  How€$,  id.  404.      What 
a  prisoner  is  overheard  to  say  to  his 
wife,  or  to  himself,  is  receivable  in  evi- 
dence against  him  on  a  charge  of  fe- 
lony ;  Rex  V.  Simons,  id.  540.     A  pri- 
soner charged  with  felony  being  in  cus- 
tody handcuffed  in  the  house  of  the 
prosecutor,  after  a  conversation   with 
the  prosecutor  and  another  person,  in 
which  he  was  told  that  they  would  do 
all  they  could  for  him,  said,  **  If  the 
handcui&  are  taken  off,  I  will  tell  you 
where  I  put  the  property  ;'*  held,  that 
this  statement  was  receivable  in  evi- 


dence>  and  could  not  be  oljected  to* 
either  as  a  confession  made  under  a 
promise,  or  a  statement  obtained  by 
dttcess;  Rex  v.   Gmseit,  id.  665.      A 
prisoner's  confession  is  sufficient  ground 
for  a  conviction,  though  there  b  no  other 
proof  of  his  having  committed  the  of- 
fence, or  of  the  offence  having  been 
committed,  if  the  confesnon  was  in  con- 
sequence of  a  charge  against  the  pri- 
soner ;  Rex  v.  Eldridge,  R.  &  R.  C.  C. 
440.     And8eeR«TV.Falfcnn',id.481; 
Rex  V.  White,  id.  506;  Rex  v.  Tippett, 
id.  509,  to  the  same  point.     A  confes- 
sion made  on  examination  before  ama* 
gistrate,  ought  to  be  taken  in  writing 
and  signed  by  the  magistrate,  and  parol 
evidence  of  it  will  not  be  received,  un- 
less it  is  clearly  proved  not  to  have  been 
reduced  into  writing.     Hie  confession 
ought  to  be  read  over  to  the  prisoner, 
and  he  should  be  asked  to  sign  it,  but  his 
revising  to  do  so  will  not  render  it  in- 
admissible, if  it  has  been  in  other  re- 
spects regularly  obtained ;  Rety,Jone$, 
Car.  Cr.  L.  IS.     The  prisoner's  state- 
ment must  not  be  taken  upon  oaih,  and 
if  he  has  been'swom,  it  cannot  be  re- 
ceived in  evidence.      A  confession  if 
evidence  only  against  the  person  con- 
fessing, not  against  others,  although 
they  are  proved  to  be  his  accomplices. 
But  if  a  prisoner,  in  making  a  state- 
ment, mentions  the  name  of  ano^ier 
prisoner,  the  witness  who  gives  evidence 
of  the  statement  must  state  exactly 
what  die  prisoner  said,  without  omitting 
the  name  of  the  other  prisoner ;  Rex  ▼. 
Walklev,  6  C.  &  P.  175.     Sec  Phil. 
Ev.  e.  5,  $  5,  and  the  authorities  titere 
collected  on  this  subject. 
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cient.  Baron  Montesquieu  lays  it  down  for  a  rule  (e),  that 
those  laws  which  condemn  a  man  to  death  in  any  case  on  the 
deposition  of  a  single  witness,  are  fatal  to  liberty :  and  he 
adds  this  reason,  that  the  witness  who  affirms,  and  the  accu- 
sed who  denies,  make  an  equal  balance  (/) ;  tliere  is  a  ne- 
[^858]  cessity  therefore  to  call  *in  a  third  man  to  incline  the  scale. 
But  this  seems  to  be  carrying  matters  too  far  :  for  there  are 
some  crimes,  in  which  the  very  privacy  of  their  nature  ex- 
cludes the  possibility  of  having  more  than  one  witness ;  must 
these,  therefore,  escape  unpunished  ?  Neither  indeed  is  the 
bare  denial  of  the  person  accused  equivalent  to  the  positive 
oath  of  a  disinterested  witness.  In  cases  of  indictments  for 
perjury,  this  doctrine  is  better  founded ;  and  there  our  law 
adopts  it :  for  one  witness  is  not  allowed  to  convict  a  man 
indicted  for  perjury;  because  then  there  is  only  one  oath 
against  another  (^).  In  cases  of  treason  also  there  is  the 
accused's  oath  of  allegiance,  to  counterpoise  the  informa- 
tion of  a  single  witness  ;  and  that  may  perhaps  be  one  rea- 
son why  the  law  requires  a  double  testimony  to  convict  him ; 
though  the  principal  reason,  undoubtedly,  is  to  secure  the 
subject  from  being  sacrificed  to  fictitious  conspiracies,  which 
have  been  the  engines  of  profligate  and  crafty  politicians  in 
all  ages. 

Secondly,  though  fi^om  the  reversal  of  Colonel  Sidney's 
attainder  by  act  of  pailiament  in  1689  (A)  it  may  be  col- 
lected (t),  that  the  mere  similitude  of  handwriting  in  two 
papers  shewn  to  a  jury,  without  other  concurrent  testimony, 
is  no  evidence  that  both  were  written  by  the  same  person ; 
yet  undoubtedly  the  testimony  of  witnesses,  well  acquainted 
with  the  party's  hand,  that  they  believe  the  paper  in  ques- 
tion to  have  been  written  by  him,  is  evidence  to  be  left  to  a 
jury  0')  (33). 

(e)  Sp.  L.  b.  12,  c  8.  O)  ^^^^  Preston*$  case,  a.d.  1690; 

(/)  Beccar.  c.  la  St,  Tr.  iv.  453 ;  Fratieia^s  case,  A.D. 

(g)  10  Mod.  194.  1716;  St.   Tr.  vi.  69;  Layer's  cme, 

(fc)  St.  Tr.  viiL  472.  a.d.   1722;  ibid.  279;  Hensey's 

(0  2  Hawk.  P.  C.  431.  a.d.  1758 ;  4  Bnrr.  644. 


(33)  Bat  the  proof  of  handwritiiig  644.    Wliatcvcr  degree  of  weight  the 

is  not  evidence  in  high  treason,  unless  testimony  of  such  a  witness  may  de- 

the  papers  are  found  in  the  custody  of  serve,  which  is  a  question  exchaiively 

the  prisoner ;  Ra  ▼.  Henny,  1  Burr,  for  the  jury,  it  is  an  establiafaed  mley 
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Thirdly,  by  the  statute  21  Jac.  I.  c.  27,  a  mother  of  a  bas- 
tard child,  concealing  his  birth,  must  prove  by  one  witness 
that  the  child  was  bom  dead ;  otherwise  such  concealment 
shall  be  evidence  of  her  having  murdered  it  (A)  (34). 

Fourthly,  all  presumptive  evidence  of  felony  should  be  ad- 
mitted cautiously :  for  the  law  holds,  that  it  is  better  that  ten 
guilty  persons  escape,  than  that  one  innocent  suffer.  *And 
Sir  Matthew  Hale  in  particular  {I)  lays  down  two  rules,  most 
prudent  and  necessary  to  be  observed :  1.  Never  to  convict  a 
man  for  stealing  the  goods  of  a  person  unknown,  merely  be- 
cause he  will  give  no  account  how  he  came  by  them,  unless 
an  actual  felony  be  proved  of  such  goods ;  and  2.  Never  to 
convict  any  person  of  murder  or  manslaughter,  till  at  least 
the  body  be  found  dead  (35) ;  on  account  of  two  instances  he 
mentions,  where  persons  were  executed  for  the  murder  of 
others,  who  were  then  alive,  but  missing  (36). 


SBS 


[•359] 


(/c)  See  page  10?. 


(/)  2  Hal,  P.  C.  290. 


that  if  he  has  seen  the  person  write,  he 
will  be  competent  to  speak  to  his  hand- 
writing. See  the  authorities  collected 
in  Phil.  Ev.  421-3,  3d  ed. 

(34)  Repealed  by  43  Geo.  III.  c. 
58,  which  is  also  repealed  by  0  Geo. 
IV.  c.  31.  Sec  §  14  of  the  latter  sta- 
tute,  ante  196,  note  (44.) 

(35)  But,  on  tbo  trial  of  an  indict- 
ment for  murder,  the  death  of  the  per- 
son charged  to  have  been  killed,  may 
be  collected  from  the  circumstances,  if 
incapable  of  being  proved  by  other 
evidence ;  as  where  the  deceased  was 
thrown  overboard  into  the  sea,  and 
never  heard  of  afterwards;  Rex  v. 
Hindmanh,  2  Leach,  C.  C.  569. 

(36)  It  seems  proper  here  briefly  to 
notice  the  law  respecting  the  admissi- 
bility, in  evidence  on  trials  for  murder, 
&c.,  of  the  declarations  of  deceased 
parties.  Dying  declarations,  that  is, 
declarations  made  under  the  apprehen- 
sion of  death,  are  constantly  admitted 
in  criminal  prosecutions.  But  before 
fluch  declaradons  can  be  admitted  in 
evidence  against  a  prisoner,  it  must  be 
satisfactorily  proved,  that  the  deceased 


at  the  time  of  making  them  was  con- 
scious of  his  danger,  and  had  given  up 
all  hope  of  recovery.  Any  hope  of 
recovery,  however  slight,  existing  in 
the  mind  of  the  deceased,  at  the  time 
of  his  making  a  declaration,  will  ren- 
der it  inadmissible  as  a  declaration  in 
articulo  mortu  ;  but  where  a  deceased 
knew  that  he  must  die^  and  the  magis- 
trate, previous  to  his  declaration,  de- 
sired him,  as  a  dying  man,  to  tell  the 
truth,  and  he  replied  that  he  would ; 
his  declaration  was  held  admissible; 
Hex  V.  Hayward,  6  C.  &  P.  157.  The 
consciousness  of  approaching  death  is 
to  be  collected  eiUier  from  the  cir- 
cumstances of  the  case,  or  firom  ex- 
pressions used  by  the  deceased.  Thus, 
in  Rex  v.  Bonner,  6  C.  &  P.  886,  it 
was  held,  that  in  order  to  make  a  de- 
claration in  articulo  nurrtU  admissible 
in  a  case  of  manslaughter,  it  was  not 
necessary  to  prove  expressions  of  the 
deceased,  that  he  was  in  apprehension 
of  almost  immediate  death,  but  that  the 
judge  could  consider,  from  all  tho  cir- 
cumstances, whether  the  deceased  had, 
or  had  not,  any  hope  of  recovery.  The 
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Lastly,  it  was  an  ancient  and  commonly  received  prac- 
tice (m),  derived  from  the  civil  law,  and  which  also  to  this  day 
obtains  in  the  kingdom  of  France  (n),  that,  as  counsel  was 
not  allowed  to  any  prisoner  accused  of  a  capital  crime^  so 
neither  should  he  be  suffered  to  exculpate  himself  by  the  tes- 
timony of  any  witnesses.  And  therefore  it  deserves  to  be 
remembered,  to  the  honour  of  Mary  I.,  whose  early  aenli^ 
ments,  till  her  marriage  with  Philip  of  Spain,  seem  to  have 
been  humane  and  generous  (o),  that  when  she  appointed  Sir 
Richard  Morgan  chief  justice  of  the  Common  Pleas,  she  en* 
joined  him,  **  that  notwithstanding  the  old  error,  which  did 
not  admit  any  witness  to  speak,  or  any  other  matter  to  be 
heard,  in  favour  of  the  adversary,  her  majesty  being  party ; 
her  highness's  pleasure  was,  that  whatsoever  could  be  brought 
in  favour  of  the  subject  should  be  admitted  to  be  heard :  and 
moreover,  that  the  justices  should  not  persuade  themselves  to 
sit  in  judgment  otherwise  for  her  highness  than  for  her  sub« 


(m)  St.  Tr.  i.  passim. 

(n)  Domat.  Publ.  Law.  b.  d,  t.  1, 


Montesq.  Sp.  L.  b.  29,  c.  11. 
(o)  See  page  17. 


question,  whether  the  deceased  made 
the  declarations  under  the  apprehen- 
sion of  death,  is  a  question  of  law  for 
the  judge  to  determine ;  though  manj 
learned  judges  direct  the  jury,  that,  if 
they  believe  the  declarations  were  not 
made  under  the  apprehension  of  death, 
they  ought  to  reject  them  firom  their 
consideration.  Dying  declarations  have 
been  admitted  in  evidence,  although  it 
appeared  that  the  deceased  made  a 
subsequent  statement,  which  had  been 
taken  in  writing  before  a  magistrate, 
but  the  written  examination  was  not 
ready  to  be  produced  at  the  trial.  The 
dying  declarations  of  an  accomplice 
are  admissible;  for  the  accomplice 
himself  would  have  been  a  competent 
witness,  if  he  had  been  living.  The 
declarations  of  a  criminal  at  the  time 
of  his  execution  cannot  be  received  at 
the  trial  of  an  accomplice;  for,  after 
attainder,  he  could  not  be  sworn  as  a 
witness;  Phil.  Ev.  215-17,  Sd  ed. ; 
and  see  the  authorities  there  referred 
to.  The  depositions  of  the  deceased 
in  case  of  murder  are  evidence  against 


the  prisoner,  though  taken  in  his  ab- 
sence, if  afterwards  read  over  to  the 
deceased  and  assented  to  by  him  id 
the  presence  of  the  prisoner;  Rex  v. 
Smith,  2  Stark.  206,  Holt,  N.  P.  C. 
614;  R.  &  R.  C.  C.  339.  It  is  a 
general  rule  in  criminal  cases,  that 
dying  declarations  are  admissible  only 
where  the  death  of  the  deceased  it  the 
subject  of  the  charge,  and  the  circum- 
stances of  the  death  are  the  subfect 
of  the  dying  declaration ;  dierefore, 
where  a  defendant  had  been  oonTicted 
of  peijury,  and  obtained  a  rule  nisi  for 
a  new  trial,  pending  which  he  riiot  the 
prosecutor;  and,  on  shewing  canse 
against  the  rule  for  a  new  trial,  an 
affidavit  of  the  dying  dcclarations  of 
the  prosecutor,  relating  to  the  trans- 
action out  of  which  the  prosecution  for 
perjury  arose,  was  produced,  it  was 
held  by  the  court  of  Ring's  Bench  to 
be  inadmissible:  Rex  v.  Mead^  4  D. 
&  R.  120;  2  B.  &  C.  605;  and  see 
the  authorities  there  cited.  See  also, 
ante  214,  concluding  part  of  note  (14). 
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ject  {py  Afterwards,  in  one  particular  instance,  when  em- 
bezzling the  queen's  military  stores  was  made  felony  by 
statute  31  Eliz.  c.  4(37),  it  was  provided  that  any  person, 
impeached  for  such  felony,  *'  should  be  received  and  admit- 
ted to  make  any  lawftil  proof  that  he  could,  by  lawful  witness 
or  otherwise,  for  his  discharge  and  defence  :**  and  in  general 
the  courts  grew  so  heartily  ashamed  of  a  doctrine  so  unrea- 
sonable and  oppressive,  that  a  practice  was  ^gradually  intro-  [*3(i0] 
duced  of  examining  witnesses  for  the  prisoner,  but  not  upon 
oath  (q) :  the  consequence  of  which  still  was,  that  the  jury 
gave  less  credit  to  the  prisoner's  evidence,  than  to  that  pro- 
duced by  the  crown.  Sir  Edward  Coke  (r)  protests  very 
strongly  against  this  tyrannical  practice:  declaring  that  he 
never  read  in  any  act  of  parliament,  book,  case,  or  record, 
that  in  criminal  cases  the  party  accused  should  not  have  wit- 
nesses sworn  for  him  ;  and  therefore  there  was  not  so  much 
as  scintilla  juris  against  it  («).  And  the  House  of  Commons 
were  so  sensible  of  this  absurdity,  that,  in  the  bill  for  abol- 
ishing hostilities  between  England  and  Scotland  (t),  when 
felonies  committed  by  Englishmen  in  Scotland  were  ordered 
to  be  tried  in  one  of  the  three  northern  counties,  they  in- 
sisted on  a  clause,  and  carried  it(fi)  against  the  efforts  of  both 
the  crown  and  the  House  of  Lords,  against  the  practice  of  the 
courts  in  England,  and  the  express  law  of  Scotland  (w)^  *^  that 
in  all  such  trials  for  the  better  discovery  of  the  truth,  and  the 
better  information  of  the  consciences  of  the  jury  and  justices, 
there  shall  be  allowed  to  the  party  arraigned  the  benefit  of 
such  credible  witnesses,  to  be  examined  upon  oath,  as  can 
be  produced  for  his  clearing  and  justification.**  At  length  by 
the  statute  7  W.  III.  c.  3,  the  same  measure  of  justice  was 
established  throughout  all  the  realm,  in  cases  of  treason 
within  the  act :  and  it  was  afterwards  declared  by  statute 
1  Ann.  st  2,  c.  9,  that  in  all  cases  of  treason  and  felony,  all 

(p)  Holling8h.  1112;  St.  Tr.  i.  72.  (f)  Stat.  4  Jac.  I.  c  1. 

(9)  2  Bubt.  147;  Cro.  Car.  292.  (w)  Com.  Joura.  4,  5,  1%  13^  15, 

(r)  3  Inst.  79.  29;  SO  Jiin.  1607. 

(s)  See  also  2  Hal.  P.  C.  283,  and  (ic)  Ibid.  4  Jun.  1607. 
his  summary,  264. 


(37)  Repealed  by  7  &  8  Geo.  IV.  c.  27. 


360 


TRIAL    AND   CONVICTION. 


TheTerdict 
mast  be  open, 
and  may  be  spe- 
cial nHiere  the 
Jury  hare  doabts 
in  point  of  law ; 
but  thejorjr 
may  decide 
both  upon  the 
law  and  the 
facts,  without 
regard  to  the 
direction  of  the 
Judge. 


[*361] 


witnesses /or  the  prisoner  should  be  examined  upon  oath,  in 
like  manner  as  the  witnesses  against  him  (38). 

When  the  evidence  on  both  sides  is  closed^  and  indeed 
when  any  evidence  hath  been  given,  the  jury  cannot  be  dis- 
charged, unless  in  cases  of  evident  necessity  {x),  till  thej 
have  given  in  their  verdict  (39)  (40) ;  but  are  to  consider  of 
it,  and  deliver  it  in,  with  the  same  forms,  as  upon  civil 
causes:  only  they  cannot,  in  a  criminal  case  which  touches 
life  or  member,  give  a  privy  verdict  (y)  (41).  But  the  judges 
may  adjourn,  while  the  jury  are  withdrawn  to  confer,  and 
return  to  receive  the  verdict  in  open  court  (s).  And  such 
public  or  open  verdict  may  be  either  general,  guilty  or  not 
guilty,  or  ^special,  setting  forth  all  the  circumstances  of  the 
case,  and  praying  the  judgment  of  the  court,  whether,  for  in- 
stance, on  the  facts  stated,  it  be  murder,  manslaughter,  or  no 
crime  at  all.     This  is  where  they  doubt  the  matter  of  law. 


(x)  Co.    Litt.  227  ;    3  Inst.  1 10 ; 
Post.  27;  Gould't  case,  Hil.  1764. 
(y)  2  Hal.    P.  C.   300;  2  Hawk, 


P.  C.  439. 

(s)  3  St.  Tr.  731 ;  4  St.  Tr.  231, 
455,485. 


(38)  As  to  the  competency  of  wit- 
nesses generally,  see  Phillips  on  £t  i- 
dence,  and  the  other  text  writers  on 
the  same  subject,  $parsim.  One  recent 
enactment  it  may  be  proper  to  notice  : 
By  9  Geo.  IV.  c.  32,  §  3,  every  pun- 
ishment for  felony,  after  it  has  been 
endured,  shall  have  the  effect  of  a  par- 
don under  the  great  seal ;  and  by  §  4, 
no  misdemeanor,  except  perjury,  shall 
render  a  party  an  incompetent  witness, 
after  he  has  undergone  the  punish- 
ment. Note  (30),  ante  136,  must  be 
read  with  reference  to  the  last-men- 
tioned enactment. 

(39)  It  is  now  settled,  that  when  a 
criminal  trial  runs  to  such  a  length  that 
it  cannot  be  concluded  in  one  day,  the 
court,  by  its  own  authority,  may  ad- 
journ till  the  next  morning;  but  the 
jury  must  be  somewhere  kept  together, 
that  they  may  have  no  communication 
but  with  each  other;  Stone^t  cast,  6 
T.  R.  527— Ch. 

(40)  If  after  indictment,    arraign- 


mcnt,  the  jury  charged,  and  evidence 
given,  on  a  capital  offence,  one  of  the 
jury  becomes  incapable  through  illness 
of  proceeding  to  verdict,  the  court  of 
oyer  and  terminer  may  discharge  the 
jury,  and  charge  a  fresh  jury ;  /?«  v. 
Etitcards,  4  Taunt.  809,  3  Camp.  207. 
If  at  the  assizes  a  prisoner  is  tried  for 
a  misdemeanor  under  the  commission  of 
gaol  delivery,  and  during  the  trial  be- 
comes ill,  and  is  obliged  to  be  assisted 
out  of  court,  the  judge  will  discbaige 
the  jury  ;  Bex  v.  Streek,  2  C.  &  P.  4ia 
And  see  Uex  v.  Kinnearf  2  B.  &  A. 
462;   RexY,  HW//',  1  Chit.  R.  401. 

(41)  In  general  the  assent  of  all 
the  jury  to  the  verdict  pronotmced  by 
the  foreman  in  their  presence  and  hear- 
ing is  to  be  conclusively  inferred ;  bat, 
if  all  the  jury  are  not  present  when  a 
verdict  of  guilty  is  delivered  against  a 
defendant,  and  it  is  uncertain  wbether 
they  all  heard  the  verdict  pronounced, 
the  court  will  grant  a  new  trial ;  Uex 
V.  WooUer,  2  Stark.  III. 
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and  therefore  choose  to  leave  it  to  the  determination  of  the 
court ;  though  they  have  an  unquestionable  right  of  deter- 
Tnining  upon  all  the  circumstances,  and  finding  a  general  ver- 
dict, if  they  think  proper  so  to  hazard  a  breach  of  their  oaths; 
and,  if  their  verdict  be  notoriously  wrong,  they  may  be  pu- 
nished, and  the  verdict  set  aside  by  attaint  at  the  suit  of  the 
king  (4^) ;  but  not  at  the  suit  of  the  prisoner  {y).  But  the 
practice,  heretofore  in  use,  of  fining,  imprisoning,  or  other- 
wise punishing  jurors,  merely  at  the  discretion  of  the  court,  for 
finding  their  verdict  contrary  to  the  direction  of  the  judge,  was 
arbitrary,  unconstitutional,  and  illegal ;  and  is  treated  as  such 
by  Sir  Thomas  Smith,  two  hundred  years  ago  ;  who  accounted 
such  doings  to  be  very  violent,  tyrannical,  and  contrary  to  the 
liberty  and  custom  of  the  realm  of  England  (2)."  For,  as  Sir 
Matthew  Hale  well  observes  (a),  it  would  be  a  most  unhappy 
case  for  the  judge  himself,  if  die  prisoner's  fate  depended  upon 
his  directions:  unhappy  also  for  the  prisoner:  for,  if  the 
judge's  opinion  must  rule  the  verdict,  the  trial  by  jury  would 
be  useless.  Yet  in  many  instances  (6),  where  contrary  to  evi- 
dence the  jury  have  found  the  prisoner  guilty,  their  verdict 
hath  been  mercifully  set  aside,  and  a  new  trial  granted  by  the 


(v)  2  Hal.  P.  C.  310. 

(s)  SmitVs  Commonw.  1.  3,  c.  1. 

(«)  2  Hal.  P.  C.  3ia 


(6)  1  Lev.  9 ;   T.  Jones,  163 ;    St. 
Tr.  X.  416. 


(42)  By  6  Geo.  IV.  c.  50,  §  60,  it 
is  enacted  that,  from  and  after  the 
passing  of  that  Act,  it  shall  not  be  law- 
ful either  for  the  king,  or  any  one  on 
his  behalf,  or  for  any  party  or  parties, 
in  any  case  whatsoever,  to  commence 
or  prosecute  any  writ  of  attaint  against 
any  jury  or  jurors,  for  the  verdict  by 
them  given,  or  against  the  party  or 
parties  who  shall  have  judgment  upon 
such  verdict ;  and  that  no  inquest  shall 
be  taken  to  inquire  of  the  conceal- 
ments of  other  inquests,  but  that  all 
such  attaints  and  inquests  shall  thence- 
forth cease,  become  void,  and  be  ut- 
terly abolished. 

And  by  §  61,  it  is  provided,  enacted, 
and  declared,  that,  notwithstanding  any 


thing  in  the  Act  contained,  every  per- 
son who  shall  be  guilty  of  the  offence 
of  embracery,  and  every  jiu-or  who 
shall  wilfully  or  corrupUy  consent 
Uiereto,  shall  and  may  be  respectively 
proceeded  against  by  indictment  or  in- 
formation, and  be  punished  by  fine  and 
imprisonment,  in  like  manner  as  every 
such  person  and  juror  might  have  been 
before  the  passing  of  the  Act. 

Where  A.  was  fined  by  commis- 
sioners of  sewers  for  refusing  to  be  re- 
sworn upon  a  standing  jury,  the  court 
of  Exchequer  discharged  the  fine ; 
ex  parte  Taylor,  3  Y.  &  J.  91. 

And  see  ante^  140,  notes  (44)  and 
(45). 
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C6BYiction  may 
bo  liy  eonfiBtsioo 
orbjTerdict. 


[•862] 


court  of  King's  Bench :  for  in  such  case,  as  hath  been  said,  it 
cannot  be  set  right  by  attaint.  But  there  hath  yet  been  no 
instance  of  granting  a  new  trial,  where  the  prisoner  was  oe- 
quitted  upon  the  first  (c)  (43). 

If  the  jury,  therefore,  find  the  prisoner  not  guilty,  he  is 
then  for  ever  quit  and  discharged  of  the  accusation  (d) ;  ex- 
cept he  be  appealed  of  felony  within  the  time  limited  by 
law  (44).  And  upon  such  his  acquittal,  or  discharge  for  want 
of  ^prosecution,  he  shall  be  immediately  set  at  large,  without 
payment  of  any  fee  to  the  gaoler  (e).  But  if  the  jury  find  him 
guilty  (/),  he  is  then  said  to  be  convicted  of  the  crime  whereof 
he  stands  indicted.  Which  conviction  may  accrue  two  ways; 
either  by  his  confessing  the  ofience  and  pleading  guilty ;  or 
by  his  being  found  so  by  the  verdict  of  his  country. 
After  conviction  When  the  offender  is  thus  convicted,  there  are  two  colla- 
Mony.  the  pro.  tcral  circumstauccs  that  immediately  arise  :  1.  On  a  convic- 

leciitor  end  his  •111 

witneues  ere  tion,  or  even  upon  an  acquittal  where  there  was  a  reasonable 
their  ezpeniee,  grouud  to  prosccutc,  and  in  fact  a  bond  fide  prosecution,  for 
cntor meyhaye  any  grand  or  petit  larceny  or  other  felony,  the  reasonable  ex- 

restitution  of  n  ii^^.i  .1 

his  goods  in  pcnccs  ot  prosecutiou,  and  also,  if  the  prosecutor  be  poor,  a 
*^**"  ^'  compensation  for  his  trouble  and  loss  of  time,  are,  by  statutes 

^5  Geo.  II.  c.  36,  and  18  Geo.  III.  c.  19,  to  be  allowed  him 
out  of  the  county  stock,  if  he  petitions  the  judge  for  that  pur- 
pose :  and  by  statute  £7  Geo.  II.  c.  3,  explained  by  the  same 
statute  18  Geo.  III.  c.  19,  all  persons  appearing  upon  recog- 


(«)  2  Hawk.  P.  C.  442. 

(<f )  The  civil  law  in  such  case  only 
discharges  him  from  the  same  accuser, 
hut  not  from  the  saiiie  accusation.  (Ff. 
48,  2,  7.  §2.) 

(0  Stat  14  Geo.  III.  c.  20. 

(^')  In  the  Roman  repuhlic,  when 


the  prisoner  was  convicted  of  anj  ca|»i- 
tal  offence  by  his  judges,  the  form  of 
pronouncing  that  conviction  was  some- 
thing peculiarly  delicate;  not  that  he 
was  guilty,  but  that  he  had  not  been 
enough  upon  his  guard;  *'  i^rum  m- 
VMM  videtur,**    (Festus,  925.) 


(43)  No  new  trial  can  be  granted 
in  cases  of  felony,  or  treason ;  Rex  v. 
Mawbey,  6  T.  R.  698;  and  see  IS 
East,  416,  n.  (fr).  But  in  cases  of 
misdemeanor,  it  is  entirely  discre- 
tionary Ui  the  court  whether  diey  will 
grant  or  refuse  a  new  trial ;  id.  ibid. 
A  new  trial  cannot,  in  general,  be 
granted  on  the  part  of  the  prosecutor, 
after  the  defendant  has  been  acquitted, 
even  though  the  verdict  appears  to  be 


agMnst  evidence.  But  it  seems  to  be 
the  better  opinion,  that  where  the  ver- 
dict was  obtained  by  the  fraud  of  the 
defendant,  or  in  consequence  of  irre- 
gularity in  his  proceedings,  as  by 
keeping  back  the  prosecutors  wit- 
nesses, or  neglecting  to  give  due  no- 
tiee  of  trial,  a  new  trial  may  be  grmt- 
ed;  I  Chit.  Cr.  L.  657. 

(44)  The  appeal  of  felony  b  abo- 
lished by  59  Geo.  HI.  c.  46. 
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nizance  or  subpoena  to  give  evidence,  whether  any  indictment 
be  preferred  or  no»  and  as  well  without  conviction  as  with  it, 
are  entitled  to  be  paid  their  charges,  with  a  further  allowance, 
if  poor,  for  their  trouble  and  loss  of  time  (4*5).  2.  On  a  con- 
viction of  larceny  in  particular,  the  prosecutor  shall  have  resti- 
tution of  his  goods,  by  virtue  of  the  statute  21  Hen.  VIII. 
ell  (46).  For  by  the  common  law  there  was  no  restitution 
of  goods  upon  an  indictment,  because  it  is  at  the  suit  of  the 
king  only :  and,  therefore,  the  party  was  enforced  to  bring  an 
appeal  of  robbery,  in  order  to  have  his  goods  again  (g).  But, 
it  being  considered  that  the  party,  prosecuting  the  offender 
by  indictment,  deserves  to  the  full  as  much  encouragement  as 
he  who  prosecutes  by  appeal,  this  statute  was  made,  which 
enacts  that,  if  any  person  be  convicted  of  larceny  by  the  evi- 
dence of  the  party  robbed,  he  shall  have  full  restitution  of  his 
money,  goods,  and  chattels ;  or  the  value  of  them  out  of  the 
offender's  goods,  if  he  has  any,  by  a  writ  to  be  granted  by  the 

(g)  3  Inst  242. 


see 


(45)  These  Acts  are  now  all  re- 
pealedy  and  new  provisions  on  the  same 
subject  are  made  bj  7  Geo.  IV.  c.  64, 
§  22  et  seq, ;  which  is  set  out,  ante  295, 
in  not  is,  and  to  which  the  reader  is 
referred. 

(46)  Repealed  by  7  &  8  Geo.  IV. 
c.  27,  and  bj  7  &  8  (Jeo.  IV.  c.  29, 
§  57,  "  to  encourage  the  prosecution  of 
offenders,**  it  is  enacted,  that  if  any 
person  guilty  of  any  felony  or  misde- 
meanor under  that  Act,  in  stealing, 
taking,  obtaining,  or  converting,  or  in 
knowingly  receiving  any  chattel,  money, 
valuable  security,  or  other  property 
whatsoever,  shall  be  indicted  for  any 
such  offence,  by,  or  on  the  behalf  of  the 
owner  of  the  property,  or  his  executor 
or  administrator,  and  convicted  thereof, 
in  such  case  the  property  shall  be  re- 
stored to  the  owner  or  his  representa- 
tive ;  and  the  court  before  whom  any 
such  person  shall  be  so  convicted,  shaU 
have  power  to  award  from  time  to  time 
writs  of  restitution  for  the  said  pro- 
perty, or  to  order  the  restitution  thereof 


in  a  summary  manner :  provided,  that 
if  it  shall  iqvpear  before  any  award  or 
order  made,  that  any  valuable  security 
shall  have  been  bond  fide  paid  or  dis- 
charged by  some  person  or  body  cor- 
porate liable  to  the  payment  thereof, 
or,  being  a  negotiable  instrument,  shall 
have  been  honA  fide  taken  or  received 
by  transfer  or  delivery,  by  some  person 
or  body  corporate,  for  a  just  and  valu- 
able consideration,  without  any  notice, 
or  without  any  reasonable  cause  to  sus- 
pect that  the  same  had  by  any  felony 
or  misdemeanor  been  stolen,  taken,  ob- 
tained, or  converted  as  aforesud,  in 
such  case  the  court  shall  not  award  or 
order  the  restitution  of  such  security. 

The  proviso  in  thb  clause  seems  to 
be  new,  and  the  enacting  part  of  it 
makes  some  very  important  alterations 
in  the  law,  as  Uie  former  Act  of  Par- 
liament extended  only  to  cases  of  pro- 
secutions of  thieves,  and  not  receivers, 
and  did  not  include  property  lost  by 
false  pretences,  or  by  other  misde- 
meanors. 
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justices.  And  the  construction  of  this  Aqt  having  be^Q  ip 
great  measure  conformable  to  the  law  of  appealsj  it  ha^  therer 
j^.jv*  fore  in  practice  superseded  the  use  of  appeals  in  Ifurcenj^ 
For  instance :  as  formerly  upon  appeals  (A),  so  now  .upon  Iia- 
[•363]  dictments  of  larceny,  this  writ  of  restitution  •shall  reach  tHe 
goods  so  stolen,  notwithstanding  the  propeily  (f)  of  them  is 
endeavoured  to  be  altered  by  sale  in  market  overt  (k).  Av^ 
though  this  may  seem  somewhat  hard  upon  the  bqyer^yet  the 
rule  of  law  is  that  **  xpoliatus  debetf  ante  omniaf  restiiuii^ 
especially  when  he  has  used  all  the  diligence  in  his  power  ,to 
convict  the  felon.  And,  since  the  case  is  reduced  to  this  hard 
necessity,  that  either  the  owner  or  the  buyer  must  suffer ;  the 
law  prefers  the  right  of  the  owner,  who  has  done  a  meritorious 
act  by  pursuing  a  felon  to  condign  punishment,  to  the  right  of 
the  buyer,  whose  merit  is  only  negative,  that  he  has  been 
guilty  of  no  unfair  transaction.  And  it  is  now  usual  for  ti|^ 
court,  upon  the  conviction  of  a  felon,  to  order,  without  any 
writ,  immediate  restitution  of  such  goods,  as  are  brouglu 
into  court,  to  be  made  to  the  several  prosecutors.  Or  else, 
secondly,  without  such  writ  of  restitution^  the  party  nuyr 
peaceably  retake  his  goods,  wherever  he  happens  to  fii^ 
them  (/),  unless  a  new  property  be  fairly  acquired  therein. 
Or,  lastly,  if  the  felon  be  convicted  and  pardonedj  or  be.^- 
lowed  his  clergy,  the  party  robbed  may  bring  his.  action.  Qf 
trover  against  him  for  his  goods  ;  and  recover  a  satisfaction  in 
damages.  But  such  action  lies  not  before  prosecution  ;  for  so 
felonies  would  be  made  up  and  healed  (m):  and  also  recaption 
is  unlawful,  if  it  be  done  with  intention  to  smother  or  com- 
pound the  larceny ;  it  then  becoming  the  heinous  offence  of 
theft-bote,  as  was  mentioned  in  a  former  chapter  («)  (47). 
In  ume  cMes  It  is  not  uncommou,  when  a  person  is  convicted  of  a  mis- 
the  defend.        demesnor,  which  principally  and  more  immediate!  v  affects 

antUaUowed  •     r    •  i      i  i.    .^  •  .  i         i.i        « 

to  speak  with     souic  individual,  as  a  battery,  imprisonment,  or  the  like,  for 

e  proeecn    .    ^j^^  court  to  permit  the  defendant  to  speak  with  the  lyrosecutor^ 

before  any  judgment  is  pronounced  ;  and,  if  the  prosecutor 

declares  himself  satisfied,  to  inflict  but  a  trivial  punishment. 

This  is  done,  to  reimburse  the  prosecutor  his  cxpences,  and 

(fc)  Bracton,  de  Coron.  c.  32.  (/;  See  vol.  III.  page  4. 

(i)  See  vol.  II.  page  450.  (m)  1  Hal.  P.  C.  546. 

(k)  1  Hal.  P.  C.  543.  (n)  Sec  page  133. 


(47)  Scctf/.ii»  133,  and  notes. 
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make  him  some  private  amendsi  without  the  trouble  and  cir- 
cuity of  a  civil  action.  But  it  surely  is  a  dangerous  practice : 
•and,  though  it  may  be  intrusted  to  the  prudence  and  discre-  [•864] 
tion  of  the  judges  in  the  superior  courts  of  record,  it  ought 
never  to  be  allowed  in  local  or  inferior  jurisdictions,  such  as 
the  quarter  sessions  ;  where  prosecutions  for  assaults  are  by 
this  means  too  frequently  commenced,  rather  for  private  lucre 
than  for  the  great  ends  of  public  justice.  Above  all  it  should 
never  be  suffered,  where  the  testimony  of  the  prosecutor  him- 
self is  necessary  to  convict  the  defendant :  for  by  this  means, 
the  rules  of  evidence  are  entirely  subverted ;  the  prosecutor 
becomes  in  efiect  a  plaintiff,  and  yet  is  suffered  to  bear  wit- 
ness for  himself.  Nay  even  a  voluntary  forgiveness,  by  the 
party  injured,  ought  not  in  true  policy  to  intercept  the  stroke 
of  justice.  "  This,"  says  an  elegant  writer  (o),  who  pleads 
with  equal  strength  for  the  certainty  as  for  the  lenity  of 
punishment,  '^  may  be  an  act  of  goodnature  and  humanity, 
but  it  is  contrary  to  the  good  of  the  public.  For,  although  a 
private  citizen  may  dispense  with  satisfaction  for  his  private 
injury,  he  cannot  remove  the  necessity  of  public  example. 
The  right  of  punishing  belongs  not  to  any  one  individual  in 
particular,  but  to  the  society  in  general,  or  the  sovereign  who 
represents  that  society :  and  a  man  may  renounce  his  own 
portion  of  this  right,  but  he  cannot  give  up  that  of  others." 

(o)  Becc.  ch.  46. 
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CHAPTER  XXVIII. 

OF  THE  BENEFIT  OF  CLERGY. 


Benefit  of 
tltrgj, 


WM  at  lint 
granted  by  the 
crown  to  the 
church  as  an 
exemption. 


and  afterwards 
claimed  by  the 
church  as  a 
right. 


[•366] 


After  trial  and  convictioiii  the  judgment  of  the  court  regu- 
larly follows,  unless  suspended  or  arrested  by  some  intervening 
circumstance  ;  of  which  the  principal  is  the  benefit  of  clergy : 
a  title  of  no  small  curiosity  as  well  as  use  ;  and  concerning 
which  I  shall,  therefore,  inquire.  1.  Into  its  original;  and 
the  various  mutations  which  this  privilege  of  clergy  has  sus- 
tained. 2.  To  what  persons  it  is  to  be  allowed  at  this  day. 
3.  In  what  cases.     4.  The  consequences  of  allowing  it. 

I.  Clergy,  the  privilegium  clericale,  or  in  common  speech 
the  benefit  of  clergy,  had  its  original  from  the  pious  regard 
paid  by  christian  princes  to  the  church  in  its  infant  state ;  and 
the  ill  use  which  the  popish  ecclesiastics  soon  made  of  that 
pious  regard.  The  exemptions  which  they  granted  to  the 
church,  were  principally  of  two  kinds  :  1.  Exemption  of 
places,  consecrated  to  religious  duties,  from  criminal  arrests, 
which  was  the  foundation  of  sanctuaries :  2.  Exemption  of 
the  persons  of  clergymen  from  criminal  process  before  the 
secular  judge  in  a  few  particular  cases,  which  was  the  true 
original  and  meaning  of  the  privilegium  clericale. 

But  the  clergy,  increasing  in  wealth,  power,  honour,  number, 
and  interest,  began  soon  to  set  up  for  themselves  :  and  that 
which  they  obtained  by  the  favour  of  the  civil  government, 
they  now  claimed  as  their  inherent  right;  and  as  a  •right  of 
the  highest  nature,  indefeasible,  and  jure  divine  (a).  By 
their  canons,  therefore,  and  constitutions  they  endeavoured 
at,  and  where  they  met  with  easy  princes  obtained,  a  vast  ex- 
tension of  these  exemptions :  as  well  in  regard  to  the  crimes 
themselves,  of  which  the  list  became  quite  universal  (6)  ;  as 
in  regard  to  the  persons  exempted,  among  whom  were  at 
length  comprehended  not  only  every  little  subordinate  officer 


(a)  The  principal  argument,  apon 
which  they  founded  this  exemption,  was 
that  text  of  scripture,  **  touch  not  mine 


anointed,  and  do  my  prophets  no  harm.** 
(Keilw.  181.) 
(h)  See  Tol.  IIL  page  G2. 
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belonging  to  the  church  or  clergy^  but  even  many  that  were 
totally  laymen. 

In  England,  however,  although  the  usurpations  of  the  pope 
were  very  many  and  grievous,  till  Henry  the  eighth  entirely 
exterminated  his  supremacy,  yet  a  total  exemption  of  the 
clergy  from  secular  jurisdiction  could  never  be  thoroughly  ef- 
fected, though  often  endeavoured  by  the  clergy  (c) :  and, 
therefore,  though  the  ancient  prioilegium  clericale  was  in 
9ome  capital  cases,  yet  it  was  not  universally  allowed.  And, 
in  those  particular  cases,  the  use  was  for  the  bishop  or  ordi- 
nary to  demand  his  clerks  to  be  remitted  out  of  the  king's 
courts,  as  soon  as  they  were  indicted :  concerning  the  allow- 
ance of  which  demand  there  was  for  many  years  a  great  un- 
certainty ((£) :  till  at  length  it  was  finally  settled  in  the  reign 
of  Henry  the  sixth,  that  the  prisoner  should  first  be  arraigned ; 
and  might  either  then  claim  his  benefit  of  clergy,  by  way  of 
declinatory  plea ;  or,  after  conviction^  by  way  of  arresting 
judgment.  This  latter  way  is  most  usually  practised,  as  it  is 
more  to  the  satisfaction  of  the  court  to  have  the  crime  pre- 
viously ascertained  by  confession  or  the  verdict  of  a  jury ; 
and  also  it  is  more  advantageous  to  the  prisoner  himself,  who 
may  possibly  be  acquitted,  and  sro  need  not  the  benefit  of  his 
clergy  at  all. 

Originally  the  law  was  held,  that  no  man  should  be  admit- 
ted to  the  privilege  of  clergy,  but  such  as  had  the  *habitum  et  [•367] 
tonsuram  clericalem  (e).  But,  in  process  of  time,  a  much 
wider  and  more  comprehensive  criterion  was  established: 
every  one  that  could  read  (a  mark  of  great  learning  in  those 
days  of  ignorance  and  her  sister  superstition)  being  accounted 
a  clerk  or  clericus,  and  allowed  the  benefit  of  clerkship, 
though  neither  initiated  in  holy  orders,  nor  trimmed  with  the 
clerical  tonsure.  But  when  learning,  by  means  of  the  inven- 
tion of  printing,  and  other  concurrent  causes,  began  to  be 
more  generally  disseminated  than  formerly ;  and  reading  was 
no  longer  a  competent  proof  of  clerkship,  or  being  in  holy 
orders ;  it  was  found  that  as  many  laymen  as  divines  were 
admitted  to  the  privilegium  clericale :  and,  therefore,  by  sta- 
tute 4  Hen.  VII.  c.  13,  a  distinction  was  once  more  drawn 
between  mere  lay  scholars  and  clerks  that  were  really  in 
orders.    And,  though  it  was  thought  reasonable  still  to  miti- 

(c)  Reilw.  180.  (e)  2  Hal.  P.  C.  878$  M.  Pvif, 

(d)  2  HmX.  p.  C.  877.  A.0, 1869)  tM  foL  L  pufi 84. 

NNg 
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gate  the  severity  of  the  law  with  regard  to  the  fonner,  yet 
they  were  not  put  upon  the  same  footing  with  actual  clergy; 
being  subjected  to  a  slight  degree  of  punishment,  and  no 
allowed  to  claim  the  clerical  privilege  more  than  once.  Ac- 
cordingly the  statute  directs,  that  no  person,  once  admitted 
to  the  benefit  of  clergy,  shall  be  admitted  thereto  a  second 
time,  unless  he  produces  his  orders :  and,  in  order  to  distin- 
guish their  persons,  all  laymen  who  arc  allowed  this  jMrivil^^ 
shall  be  burnt  with  a  hot  iron  in  the  brawn  of  the  \e(t  thumb. 
This  distinction  between  learned  la3rmen,  and  real  clerks  in 
orders,  was  abolished  for  a  time  by  the  statutes  28  Hen.  VIII. 
c.  1,  and  32  Hen.  VIII.  c.  3,  but  is  held  (e)  to  have  been  vir- 
tually restored  by  statute  1  Edw.  VI.  c.  12,  which  siatnte 
also  enacts  that  lords  of  parliament  and  peers  of  the  realm, 
having  place  and  voice  in  parliament,  may  have  the  benefit  of 
their  peerage,  equivalent  to  that  of  clergy,  for  the  first  oflfence, 
(although  they  cannot  read,  and  without  being  burnt  in  the 
hand,)  for  all  offences  then  clergyable  to  commoners,  and 
also  for  the  crimes  of  housebreaking,  highway-robbery,  horse- 
stealing, and  robbing  of  churches  (i). 

*AAer  this  burning  the  laity,  and  before  it  the  real  clergy, 
were  discharged  firom  the  sentence  of  the  law  in  the  king*s 
courts,  and  delivered  over  to  the  ordinary,  to  be  dealt  with 
according  to  the  ecclesiastical  canons.  Whereupon  the  ordi- 
nary, not  satisfied  with  the  proofs  adduced  in  the  profisine  se- 
cular court,  set  himself  foimally  to  work  to  make  a  purgation 

(e)  Hob.  294 ;  2  Hal.  P.  C.  375. 


(1)  Upon  the  conviction  of  the 
duchess  of  Kingston  for  bigamy,  it  was 
argued  by  the  attorney  general  Thur. 
low»  that  peeresses  were  not  entitled  by 
1  Edw.  VI.  c.  12;  like  peers,  to  the 
priyilegc  of  peerage ;  but  it  was  the 
unanimons  opinion  of  the  judges,  that 
a  peeress,  convicted  of  a  clergyable 
fekny,  ought  to  be  immediately  dis- 
charged without  being  burnt  in  the 
hand,  or  without  being  liable  to  any  im> 
prisonment ;  11  How.  St.  Tr.  264.  If 
the  dueheaa  had  been  admitted^  Hke  a 
commoner,  only  to  the  benefit  of  clergy, 
burning  in  the  hand  at  that  time  could 
not  have  been  dispensed  with. 

The  argument  was,  that  the  privi- 


lege  of  peerage  was  only  an  eztensioB 
of  the  benefit  of  clergy,  and  tlierelbre 
granted  only  to  those  who  were  or 
might  be  entitled  to  that  beiicfit;  hot 
as  no  female,  peeress,  or  commoner,  at 
that  time,  was  entitled  to  the  benefit  dif 
clergy,  so  it  was  not  the  intention  of 
the  legislature  to  grant  to  any  femak. 
the  privilege  of  peerage* 

And,  in  my  opinion,  the  ax^goment  of 
the  attorney  general  is  much  more  dm- 
vincing  and  satisfactory,  ns  a  legal  (fe* 
ntonstration,  than  the  argumenta  of  the 
counsel  on  the  other  side,  ^r  tl^  lenwMi 
stated  for  the  opinions  of  the  judges.— 
Cii. 
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of  the  offender  by  a  new  canonical  trial ;  although  he  had 
been  previously  convicted  by  his  country,  or  perhaps  by  his 
own  confession  (/).  This  trial  was  held  before  the  bishop 
in  person,  or  his  deputy :  and  by  a  jury  of  twelve  clerks :  and 
there,  first,  the  party  himself  was  required  to  make  oath  of  his 
own  innocence ;  next,  there  was  to  be  the  oath  of  twelve  com* 
purgators,  who  swore  they  believed  he  spoke  the  truth ;  then, 
witnesses  were  to  be  examined  upon  oath,  but  on  behalf  of 
the  prisoner  only ;  and  lastly,  the  jury  were  to  bring  in  their 
verdict  upon  oath,  which  usually  acquitted  the  prisoner: 
otherwise,  if  a  clerk,  he  was  degraded,  or  put  to  penance  {g), 
A  learned  judge,  in  the  beginning  of  the  last  century  (A),  re- 
marks with  much  indignation  the  vast  complication  of  per- 
jury and  subornation  of  perjury,  in  this  solemn  farce  of  a 
mock  trial ;  the  witnesses,  the  compurgators,  and  the  jury, 
being  all  of  them  partakers  in  the  guilt :  the  delinquent  party 
also,  though  convicted  before  on  the  clearest  evidence,  and 
conscious  of  his  own  offence,  yet  was  permitted  and  almost 
compelled  to  swear  himself  not  guilty;  nor  was  the  good 
bishop  himself,  under  whose  countenance  this  scene  of  wick- 
edness was  daily  transacted,  by  any  means  exempt  from  a 
share  of  it.  And  yet  by  this  purgation  the  party  was  re- 
stored to  his  credit,  his  liberty,  his  lands,  and  his  capacity  of 
purchasing  afresh,  and  was  entirely  made  a  new  and  an  inno- 
cent man. 

This  scandalous  prostitution  of  oaths,  and  the  forms  of 
justice,  in  the  almost  constant  acquittal  of  felonious  clerks  by 
purgation,  was  the  occasion  that,  upon  very  heinous  and  ♦no-  [*369] 
torious  circumstances  of  guilt,  the  temporal  courts  would  not 
trust  the  ordinary  witli  the  trial  of  the  offender,  but  delivered 
over  to  him  the  convicted  clerk,  absque  purgatione  faciendd  : 
in  which  situation  the  clerk  convict  could  not  make  purgation; 
but  was  to  continue  in  prison  during  life,  and  was  incapable 
of  acquiring  any  personal  property,  or  receiving  the  profits  of 
his  lands,  unless  the  king  should  please  to  pardon  him.  Both 
these  courses  were  in  some  degree  exceptionable  ;  the  latter 
being  perhaps  too  rigicl^  as  the  former  was  productive  of  the 
most  abandoned  perjury.  As,  therefore,  these  mock  trials 
took  their  rise  from  factious  and  popish  tenets,  tending  to  ex- 
empt one  part  of  the  nation  from  the  general  municipal  law ; 

(/)  Staundford,  P.  C.  188,  h.  (/i)  Hob.  291. 

(g)  8  P.  Vyrm».  447 ;  Hob.  289. 
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It  became  high  time,  when  the  refonnatioii  was  thoroughly 
established^  to  abolish  so  vain  and  impious  a  ceremony. 

Accordingly,  the  statute  1 8  Eliz.  c.  7,  enacts  that,  for  the 
avoiding  of  such  perjuries  and  abuses,  after  the  offender  his 
been  allowed  his  clergy,  he  shall  not  be  delivered  to  the  oidi* 
nary,  as  formerly ;  but,  upon  such  allowance  and  bumiiig  in 
the  hand,  he  shall  forthwith  be  enlarged  and  delivered  out 
of  prison  ;  with  proviso,  that  the  judge  may,  if  he  thinks  fit, 
continue  the  offender  in  gaol  for  any  time  not  exceeding  a 
year.     And  thus  the  law  continued,  for  above  a  century,  un- 
altered; except  only  that  the  statute  21  Jac.  I.  c.  6,  allowed, 
that  women  convicted  of  simple  larcenies  under  the  value  of 
ten  shillings  should  (not  properly  have  the  benefit  c^  clergy, 
for  they  are  not  called  upon  to  read,  but)  be  burned  m  the 
hand,  and  whipped,  stocked,  or  imprisoned,  for  any  time  not 
exceeding  a  year.     And  a  similar  indulgence,  by  the  statntei 
3  and  4  W.  and  M.  c.  9,  and  4  and  5  W.  and  M.  c.  24,  wii 
extended  to  women,  guilty  of  any  clergyable  felony  whatso- 
ever; who  were  allowed  once  to  claim  the  benefit  of  the 
statute,  in  like  manner  as  men  might  claim  the  benefit  of 
clergy,  and  to  be  dischai'ged  upon  being  burned  in  the  imi^^ 
and  imprisoned  for  any  time  not  exceeding  a  year.     The  mh 
nishment  of  burning  in  the  hand  being  found  inefi^tual,  wii 
also  changed  by  statute  10  and  11  W.  III.  c,  2S,  into  bom- 
ing  in  the  most  visible  part  of  the  left  cheek,  nearest  the  nose: 
but,  such  an  indelible  stigma  being  found  by  experience  to 
render  offenders  desperate,  this  provision  was  repealed  about 
seven  years  afterwards,  by  statute  5  Ann.  c.  6,  and,  titt  that 
period,  all  women,  all  peers  of  parliament  and  peeresses, 
[^370]     iuid  all  male  commoners  who  could  read,  were  discharged  ^in 
all  clergyable  felonies ;  the  males  absolutely,  if  clerks  in 
orders;  and  other  commoners,  both  male  and  female,  moo 
branding,  and  peers  and  peeresses  without  branding,  fyf  the 
first  offence :  yet  all  liable,  excepting  peers  and  peereses,  if 
the  judge  saw  occasion,  to  imprisonment  not  exceeding  a  year. 
And  those  men,  who  could  not  read,  if  under  the  d^ree  of 
peerage,  were  hanged. 

Afterwards,  indeed,  it  was  considered,  that  education  and 
learning  were  no  extenuations  of  guilty  but  quite  the  reverse: 
and  that,  if  the  punishment  of  death  for  simple  felony  was 
too  severe  for  those  who  had  been  liberally  instructed,  it  was, 
afortiori,\  too  severe  for  the  ignorant  also.    And  thevesMDi 
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by  the  same  statute,  5  Ann.  c«  6,  is  was  enacted,  that  the  be- 
nefit of  clergy  should  be  granted  to  all  those  who  were  enti- 
tled to  ask  it,  without  requiring  them  to  read  by  way  of  con- 
ditional merit.  And  experience  having  shewn,  that  so  very 
universal  a  lenity  was  frequently  inconvenient,  and  an  encou- 
ragement to  commit  the  lower  degrees  of  felony ;  and  that^ 
though  capital  punishments  were  too  rigorous  for  these  in- 
ferior punishments,  yet  no  punishment  at  all,  or  next  to  none, 
was  as  much  too  gentle :  it  was  further  enacted  by  the  same 
statute,  that  when  any  person  is  convicted  of  any  theft  or 
larceny,  and  burnt  in  the  hand  for  the  same  according  to  tb6 
ancient  law,  he  shall  also,  at  the  discretion  of  the  judge,  be 
committed  to  tlie  house  of  correction  or  public  workhouse,  to 
be  there  kept  to  hard  labour,  for  any  time  not  less  than  six 
months,  and  not  exceeding  two  years ;  with  a  power  of  in- 
flicting a  double  confinement  in  case  of  the  party's  escape 
from  the  first  And  it  was  also  enacted  by  the  statutes 
4  Geo.  I.  c.  11,  and  6  Geo.  L  c.  2S,  that  when  any  persons 
shall  be  convicted  of  any  larceny,  either  grand  or  petit,  or 
any  fel<mious  stealing  or  taking  of  money,  or  goods  and  chattels, 
either  firom  the  person  or  the  house  of  any  other,  or  in  any 
othermanner,  and  who  by  the  law  shall  be  entitled  to  the  bene- 
fit of  clergy,  and  liable  only  to  the  penalties  of  burning  in  the 
hand  or  whipping,  the  court  in  their  discretion,  instead  of 
such  burning  in  the  hand  or  whipping,  may  direct  such  offen- 
ders to  be  transported  to  America  (or,  by  statute  19  Geo.  III. 
c.  74,  to  any  other  parts  beyond  the  seas)  for  seven  years : 
and,  if  they  ^return,  or  are  seen  at  large  in  this  kingdom 
within  that  time,  it  shall  be  felony  without  benefit  of  clergy. 
And  by  the  subsequent  statutes,  16  Geo.  II.  c.  15,  and 
8  Geo.  III.  c  15,  many  wise  provisions  are  made  for  the 
more  speedy  and  effectual  execution  of  the  laws  relating  to 
transportation,  and  the  conviction  of  such  as  transgress  them 
(3).    But  now,  by  the  statute  19  Geo.  III.  c.  74,  all  ofifen- 
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[♦371] 


(2)  Sec  the  existing  law  upon  this 
subject  partially  detailed,  ante,  132, 
notes  (12)  and  (18).  Tlie5Geo.  IV. 
c.  8i»  $  1,  recites,  that  the  laws  then 
in  force  €or  regulating  the  transporta- 
tion of  offiMMlen  would  expire  at  the 
end  of  that  mrion,  and  enacts  that  all 
persons  already  ordered  for  transporta- 


tion shall  be  placed  under  the  provi- 
sions  of  that  Act,  which  are  in  aub- 
stance  similar  to  those  in  the  preceding 
statutes.  It  has  been  held  with  re- 
ference to  one  of  the  former  Acta, 
8  Geo.  III.  c.  15,  that  the  word  trarU' 
p&rtatuft^  meant  not  merely  the  oott- 
ttyiig  tbt  Mm  to  Hie  place  of  trant* 
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AevB  liable  to  transportation  may,  in  lieu  tfacfeoff  at  tbe  dk* 
crotion  of  the  judges,  be  employed^  if  males,  eaecept  in  the 
ease  of  petit  larceny,  in  hard  labour  for  the  benefit  of  •  sane 
public  navigation  :  or,  whether  males  or  females,  nay^iBall 
cases,  be  confined  to  hard  labour  in  certain  penitentiary 
houses,  to  be  erected  by  virtue  of  the  said  Act,  for  tke  sef«* 
ral  terms  therein  specified,  but  in  no  case  exceeding  seven 
years ;  with  a  power  of  subsequent  mitigation,  and  even  4>f 
reward,  in  case  of  their  good  behaviour.  But,  if  they  escape, 
and  are  retaken,  for  the  first  time  an  addition  of  three  years 
is  made  to  the  term  of  their  confinement ;  and  a  second  escape 
is  felony  without  benefit  of  clergy. 

In  forming  the  plan  of  these  penitentiary  houses,  die.prm- 
cipal  objects  have  been,  by  sobriety,  deanliness,  and  medical 
assistance,  by  a  r^ular  series  of  labour,  by  solitary  coofine^ 
ment  during  the  intervals  of  work,  and  by  due  religions  in- 
struction, to  preserve  and  amend  the  health  of  the  unhappy 
ofi^nders,  to  inure  them  to  habits  of  industry,  to  guard  them 
from  pernicious  company,  to  accustom  them  to  serious  re- 
flection, and  to  teach  them  both  the  principles  and  practice 
of  every  christian  and  moral  duty.  And,  if  the  whole  of  this 
plan  be  properly  executed,  and  its  defects  be  timely  ^ipplied^ 
there  is  reason  to  hope  that  such  a  reformation  may  be 
effected  in  the  lower  classes  of  mankind,  and  such  a  gradud 
scale  of  punishment  be  affixed  to  all  gradations  of  guilt,  as 
may,  in  time,  supersede  the  necessity  of  capital  pumshmfent, 
except  for  very  atrocious  crimes. 

It  is  also  enacted  by  the  same  statute,  19  Geo.  IIL  c  74^ 
'  ' "  that,  instead  of  burning  in  the  hand,  which  was  sometioies 
too  slight  and  sometimes  too  disgraceful  a  pttsnshment^.tfae 
court,  in  all  clergyable  felonies,  may  impose  a  pecuniery 
fine;  or,  except  in  the  case  of  manslau^ter,  may: order  the 
ofifender  to  be  once  or  oftener,  but  not  more  than  'thiiee# 
either  publicly  or  privately  whipped;  such  t>rivate  iirt^)pin|^ 
to  prevent  collusion  or  abuse,  to  be  inflicted  in  the  presence 
of  two  witnesses;  and  in  case  of  female  offenders,  in  the 


portatioo,  but  his  being  so  oonreyed  stand  to  his  ciTil  rights  tiU  after  the 

and  remaining  there  daring  the  term  expiration  of  the  term  for  which  he  waa 

for  which  he  was  ordered  to  be  trass-  ordered  to  be  so  transported;  Bu!Mt 

poctaA;^«Bd,ilnnfeie^'that«  Mm  at.  y.  Dodtk^  2  B.  II  A.  2Sa 
tainted  was  not,  by  that  statol^  fS* 
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presence  of  females  only.  Which  fine  or  whipping  shall 
have  the  same  consequences  as  burning  in  the  hand;  wd 
the  offender,  so  fined  or  whipped»  shall  be  equally  liable  to  a 
subsequent  detainer  or  imprisonment  (3). 

In  this  state  does  tlie  benefit  of  clergy  at  present  stand; 
very  considerably  diiferent  from  its  original  institution :  the 
wisdom  of  the  English  legislature  having,  in  the  coui'se  of  a 
long  and  laborious  process,  extracted,  by  a  noble  alchemy, 
rich  medicines  out  of  poisonous  ingredients ;  and  converted, 
by  gradual  mutations,  what  was  at  first  an  unreasonable  ex- 
emption of  particular  popish  ecclesiastics,  into  a  merciful 
mitigation  of  the  general  law,  with  respect  to  capital  pu- 
nishment 

From  the  whole  of  this  detail  we  may  collect  that,  how- 
ever in  times  of  ignorance  and  superstition  that  monster  in 
true  policy  may  for  awhile  subsist,  of  a  body  of  men,  residing 
in  the  bowels  of  a  state,  and  yet  independent  of  its  laws ; 
yet,  when  learning  and  rational  religion  have  a  little  enlight- 
ened men's  minds,  society  can  no  longer  endure  an  absurdity 
so  gross  as  must  destroy  its  very  fundamentals.  For,  by  the 
original  contract  of  government,  the  price  of  protection  by 
the  united  force  of  individuals  is  that  of  obedience  to  the 
united  will  of  the  community.  This  united  will  is  declared 
in  the  laws  of  the  land :  and  that  united  force  is  exerted  in 
their  due,  and  universal,  execution. 

II«  I  am  next  to  inquire,  to  what  persons  the  benefit  of 
clergy  is  to  be  allowed  at  this  day :  and  this  must  be  chiefly 
collected  firom  what  has  been  observed  m  the  preceding 
♦article.  For,  upon  the  whole,  we  may  pronounce,  that  all  [*372] 
clerks  in  orders,  are,  without  any  branding,  and  of  course 
without  any  transportation,  fine,  or  whipping,  (for  those  are 
only  substituted  in  lieu  of  tlie  otlier,)  to  be  admitted  to  this 
privilege,  and  immediately  discharged ;  and  this  as  often  as 
they  oirend(t).  Again^  all  lords  of  parliament  and  peers  of 
the  realm  having  place  and  voice  in  parliament,  by  the  statute 
1  Edw.  VI.  c.  12,  which  is  likewise  held  to  extend  to 
peeresses  (k),  shall  be  discharged  in  all  clergyable  and  other 

(t)  2  Hal.  P.  C.  375.  (h)  Ducheu  of  Kingstan'i  cau,  in 

parliament,  22  Apr.  1776. 


(3)  The  19  Geo.  III.  c.  74,  was     the  punkhment  of  wUppiag/fiM^n  is 
made  perpetual  by  the  30  Geo.  IIL      aboliehnd. 
c.  45;  but  by  the  1  Geo.  IV.  c.  57, 
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felonies^  provided  for  by  the  act,  without  any  buming  in  the 
hand)  or  imprisonment^  or  other  punishment  substituted  in 
its  stead,  in  the  same  manner  as  real  clerks  convict :  but  this 
is  only  for  the  first  offence.  Lastly,  all  the  commons  of  the 
realm,  not  in  orders,  whether  male  or  female,  shall^  for  the 
first  ofience,  be  discharged  of  the  capital  punishment  of 
felonies  within  the  benefit  of  clergy,  upon  being  burnt  in  the 
hand,  whipped,  or  fined,  or  suffering  a  discretionary  impri* 
sonment  in  the  common  gaol,  the  house  of  correction,  one  of 
the  penitentiary  houses,  or  in  the  places  of  labour  for  the  be- 
nefit of  some  navigation ;  or,  in  cases  of  larceny,  upon  being 
transported  for  seven  years,  if  the  court  shall  think  proper. 
It  hath  been  said,  that  Jews,  and  other  infidels  and  heretics, 
were  not  capable  of  the  benefit  of  clergy,  till  after  the  statute 
5  Ann.  c.  6,  as  being  under  a  legal  incapacity  for  orders  (/)• 
But  I  much  question  whether  this  was  ever  ruled  for  law, 
since  the  reintroduction  of  the  Jews  into  England,  in  the  time 
of  Oliver  Cromwell.  For,  if  that  were  the  case,  the  Jews  are 
still  in  the  same  predicament,  which  every  day's  experience 
will  contradict :  the  statute  of  queen  Anne  having  certainly 
made  no  alteration  in  this  respect ;  it  only  dispensing  with 
the  necessity  of  reading  in  those  persons,  who,  in  case  they 
could  read,  were,  before  the  act,  entitled  to  the  benefit  ct 
their  clergy. 

III.  The  third  point  to  be  considered  is,  for  what  crimes 
the  privilegium  c/ertcafe,  or  benefit  of  clergy,  is  to  be  allowed. 
And,  it  is  to  be  observed,  that  neither  in  high  treason,  nor  in 
petit  larceny,  nor  in  any  mere  misdemesnors,  it  was  indulged 
at  the  common  law ;  and,  therefore,  we  may  lay  it  down  for 
a  rule,  that  it  was  allowable  only  in  petit  treas<m  and  capitsl 
felonies :  which,  for  the  most  part,  became  l^ally  entided 
[*373]  ^  ^his  ^indulgence  by  the  statute  de  clero,  25  Edw.  III. 
Stat.  3,  c.  4,  which  provides  that  clerks  convict  for  treason  or 
felonies,  touching  other  persons  than  the  king  himself  or  his 
royal  majesty,  shidl  have  the  privilege  of  holy  church.  But 
yet  it  was  not  allowable  in  all  felonies  whatsoever :  for  in 
some  it  was  denied  even  by  the  common  law,  vis.  MutdlMto 
viarum,  or  lying  in  wait  for  one  on  the  highway ;  depapukUio 
agrorum,  or  destroying  and  ravaging  a  country  (m) ;  and 
combustio  domorum,  or  arson,  that  is,  the  burning  of  houses  {n\ 

(0  2  Hal.    P.  C.  973',  2  i&wk.         (m)  2  Hal  P.  C.  888L 

P.  C.  38;  8  Post.  806.  (n)  1  Htl.  P.  C.  94». 
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all  which  are  a  kind  of  hostile  acts^  and^  in  some  degreej 
border'upon  treason.  And  further,  all  these  identical  crimes, 
together  with  petit  treason,  and  very  many  other  acts  of 
felony,  are  ousted  of  clergy  by  particular  acts  of  parliament ; 
which  have,  in  general,  been  mentioned  under  the  particular 
ofiences  to  which  they  belong,  and  therefore  need  not  be  here 
recapitulated.  Upon  all  which  statutes  for  excluding  clergy 
I  shall  only  observe,  that  they  are  nothing  else  but  the  re- 
storing of  the  law  to  the  same  rigour  of  capital  punishment 
in  the  first  offence,  that  is  exerted  before  the  privilegium 
olericale  was  at  all  indulged ;  and  which  it  still  exerts  upon 
a  second  offence  in  almost  all  kinds  of  felonies,  unless  com- 
mitted by  clerks  actually  in  orders.  But  so  tender  is  the 
law  of  inflicting  capital  punishment  in  the  first  instance  for 
any  inferior  felony,  that,  notwithstanding,  by  the  marine 
law,  as  declared  in  statute  26  Hen.  VIII.  c.  15,  the  benefit 
of  clergy  is  not  allowed  in  any  case  whatsoever ;  yet,  when 
ofiences  are  committed  within  the  admiralty  jurisdiction, 
which  would  be  clergyable  if  committed  by  land,  the  constant 
course  is  to  acquit  and  discharge  the  prisoner  (o).  And,  to 
conclude  this  head  of  inquiry,  we  may  observe  the  following 
rules:  I.  That  in  all  felonies,  whether  new  created  or  by 
common  law,  clergy  is  now  allowable,  unless  taken  away  by 
express  words  of  an  act  of  parliament  (jp).  2.  That,  where 
clergy  is  taken  away  firom  the  principal,  it  is  not,  of  course, 
taken  away  from  the  accessary,  unless  he  be  also  particularly 
included  in  the  words  of  the  statute  (q).  3.  That,  when  the 
benefit  of  clergy  is  taken  away  from  the  offence,  (as  in  case 
of  murder,  sodomy,  robbery,  rape,  and  burglary,)  a  princi- 
pal in  the  second  degree,  being  present,  aiding  and  abetting 
the  crime,  is  as  well  ^excluded  firom  his  clergy  as  he  that  is  [*374] 
principal  in  the  first  degree:  but,  4.  That,  where  it  is  only 
taken  away  from  the  person  committing  the  ofience,  as  in  the 
case  of  stabbing,  or  committing  larceny  in  a  dwelling-house, 
or  privately  from  the  person,  his  aiders  and  abettors  are  not 
excluded;  through  the  tenderness  of  the  law,  which  hath  de- 
termined that  such  statutes  shall  be  taken  literally  (r). 

IV.  Lastly,  we  are  to  inquire  what  the  consequences  are 
to  the  party,  of  allowing  him  this  benefit  of  clergy.     I  speak 

(o)  Moor,  756;  Post.  288.  (r)  1  Htl.  P.  C.  529;  Potter,  356, 

(p)  2  Hal.  P.  C.  330.  857. 

(q)  2  Hawk.  P.  C.  341. 
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not  of  the  branding,  &ne,  whipping,  hnprisonment,  or  tmns* 
portation;  which  are  rather  concomitant  conditions/ than  con- 
sequences of  receiving  this  indulgence.  The  consequences 
are  such  as  effect  his  present  interest,  and  future  credit  «nd 
capacity ;  as  having  been  once  a  felon,  but  now  pur|[ed  from 
that  guilt  by  the  privilege  of  clergy ;  which  operates  a$  a  lund 
of  statute  pardon  (4). 

And,  we  may  observe^  1.  That  by  this  conviction  he  foN 
feits  all  his  goods  to  the  king ;  which,  being  oiice  vested  in 
the  crown,  shall  not  afterwards  be  restored  to  the  offender  (#)• 
2.  That,  after  conviction,  and  till  he  receives  the  judgment 
of  the  law,  by  branding  or  some  of  its  substitutes,  or  else  is 
pardoned  by  the  king,  he  is  to  all  intents  and  purposes  a 
felon,  and  subject  to  all  the  disabilities  and  other  incidents  of 
a  felon  {f).  3.  That,  after  burning  or  its  substitute,  or  par- 
don, he  is  discharged  for  ever  of  that  and  all  other  felonies 
before  committed,  within  the  benefit  of  clergy ;  but  not  of 
felonies  from  which  such  benefit  is  excluded :  and  this  by 
statutes  8  Eliz.  c.  4,  and  18  Eliz.  c.  7.  4.  That  by  the 
burning,  or  its  substitute,  or  the  pardon  of  it,  he  is  restored 
to  all  capacities  and  credits,  and  the  possession  of  his  lands, 
as  if  he  had  never  been  convicted  («).  5.  That  what  is  said 
with  regard  to  the  advantages  of  commoners  and  la3nnen, 
subsequent  to  the  burning  in  the  hand,  is  equally  applicable 
to  all  peers  and  clergymen,  although  never  branded  at  all,  or 
subjected  to  other  punishment  in  its  stead.  For  they  have 
the  same  privileges,  without  any  burning,  or  any  substitute 
for  it,  which  others  are  entitled  to  after  it  («?)  (5). 


(0  2  Hal.  P.  C.  388. 
(r)  3  P.  Wms.  487. 


(m)  2  Hal.  P.  C.  380;  5  Rep.  110. 
(r)  2  Hal.  P.  C.  880,  300. 


(4)  Sec  the  present  law  as  to  par- 
don, post,  308,  et  $eq, 

(5)  The  various  statutes  mentioned 
in  the  course  of  this  chapter,  as  relating 
to  benefit  of  clergy,  have  been  either 
expressly  repealed  or  rendered  inope- 
ratire,  by  the  passing  of  the  recent  sta- 
tute, 7  &  8  Geo.  IV.  c.  28;  sect.  6of 
which  enacts,  that  benefit  of  clergy 
with  respect  to  persons  convicted  of 
felony  shall  be  abolished ;  but  that  no- 
thing therein  contained  shall  prevent 


the  joinder  in  any  indictment  of  any 
counts  which  might  have  been  joined 
before  the  passing  of  the  Act. 

Sect.  7  of  the  same  statute  enacts, 
that  no  person  convicted  of  felony  shall 
suffer  death,  unless  it  be  for  some  fe- 
lony which  was  excluded  from  the  be- 
nefit of  clergy  before,  or  on  the  first 
day  of  the  (then)  present  sesnon  of 
parliament,  or  which  has  been  or  shall 
be  made  punishable  with  death  bj 
statute  passed  after  that  day. 
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.T^B  6  Geo.  IV.  c.  25^  intituled^ 
*'  An  Act  for.  defining  the  rights  of  ca- 
pftbl  convicts  who  receive  pardon,  and 
of  conviots  after  having  heen  punished 
for  clergyable  ielonios;  for  placing 
clerks  in  orders  on  the  same  footing 
with  other  persons,  as  to  felonies ;  and 
for  Utaiiting  the  effect  of  the  benefit  of 
clergy;"  had  previously  enacted,  by 
sect.  1,  that  in  case  of  free  pardons, 
the  prisoner's  discharge,  and  in  case  of 
conditional  pardons,  the  performance  of 
the  eondidon,  should  have  the  effect  of 
a  pardon  under  the  great  seal;  by 
sect.  2t  that  offenders  convicted  of  cler- 


gyable felooies  enduring  the  ponish- 
ment  adjudged,  such  punishment  should, 
have  the  effect  of  burning  in  the  hand; 
by  sect.  3,  that  clerks  should  be  liable 
to: punishment  as  if  not  in  orders;  and 
by  sect.  4»  that  the  allowance  of  the 
benefit  of  clergy  to  any  person  who 
should,  after  the  passing  of  that  Act,  be 
convicted  of  any  felony,  should  not 
render  the  person  to  whom  such  be- 
nefit was  allowed,  dispunishable  for  any 
other  felony  by  him  or  her  conmiitted 
before  the  time  of  such  allowance,  any 
law,  custom,  or  usage,  to  the  contrary, 
notwithstanding. 


>  .  ■  ..     ' 
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CHAPTER  XXIX. 

OF  JUDGMENT  AND  ITS  CONSEQUENCES. 


jndffmentfoi.  We  are  now  to  consider  the  next  stage  of  criminal  prosecu- 
iSeSo^niMa*  tion^  after  trial  and  conviction  are  past,  in  such  crimes  aod 
mSte taMT?^  misdemesnors  as  are  either  too  high  or  too  low  to  be  included 
thereof.  within  the  benefit  of  clergy  :  which  is  that  oi  judgment.    For 

when,  upon  a  capital  charge,  the  jury  have  brought  ip  their 
verdict  guilty,  in  the  presence  of  the  prisoner ;  he  is  either 
immediately,  or  at  a  convenient  time  soon  after,  asked  by  the 
court,  if  he  has  any  thing  to  offer  why  judgment  should  not 
be  awarded  against  him.  And  in  case  the  defendant  be  found 
guilty  of  a  misdemesnor,  (the  trial  of  which  may,  and  does 
usually,  happen  in  his  absence,  after  he  has  once  appeared,) 
a  capias  is  awarded  and  issued,  to  bring  him  in  to  receive  his 
judgment ;  and,  if  he  absconds,  he  may  be  prosecuted  even 
to  outlawry.  But  whenever  he  appears  in  person,  upon 
either  a  capital  or  inferior  conviction,  he  may  at  this  period, 
as  well  as  at  his  arraignment,  offer  any  exceptions  to  the  in- 
dictment, in  arrest  or  stay  of  judgment :  as  for  want  of  sufii- 
cient  certainty  in  setting  forth  either  the  person,  the  time,  the 
place,  or  the  offence.  And,  if  the  objections  be  valid,  the 
whole  proceedings  shall  be  set  aside;  but  the  party  may 
be  indicted  again  (a).  And  we  may  take  notice,  1  •  That 
none  of  the  statutes  of  jeofails  (6),  for  amendment  of  errors, 
[♦376]  extend  to  indictments  or  proceedings  in  ^criminal  cases ;  and 
therefore  a  defective  indictment  is  not  aided  by  a  verdict,  as 
defective  pleadings  in  civil  cases  are.  2.  That,  in  favour  of 
life,  great  strictness  has  at  all  times  been  observed,  in  every 
point  of  an  indictment.  Sir  Matthew  Hale,  indeed,  com- 
plains, "  that  this  strictness  is  grown  to  be  a  blemish  and 
inconvenience  in  the  law,  and  the  administration  thereof; 
for  that  more  offenders  escape  by  the  overeasy  ear  given  to 
exceptions  in  indictments,  than  by  their  own  innocence  (c)," 

(a)  4  Rep.  45  (c)  2  Hal  P.  C.  193. 

(6)  See  vol.  III.  page  407. 
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And  yet  no  man  was  more  tender  of  life  than  this  truly  ex- 
cellent judge  (1). 

A  pardon,  also,  as  has  been  before  said,  may  be  pleaded  'jJJJ^g^J 
in  arrest  of  judgment :  and  it  has  the  same  advantage  when  J^f^ JJ|S"j^^j. 
pleaded  here,  as  when  pleaded  upon  arraignment ;  viz.  the  attiiniitr. 
saving  the  attainder,  and,  of  course,  the  corruption  of  blood : 
which  nothing  can  restore  but  parliament,  when  a  pardon  is 
not  pleaded  till  after  sentence.  And,  certainly,  upon  all  ac- 
counts, when  a  man  hath  obtained  a  pardon,  he  is  in  the 
right  to  plead  it  as  soon  as  possible  {&). 

Praying  the  benefit  of  clergy  may  also  be  ranked  among 
the  motions  in  arrest  of  judgment :  of  which  we  spoke  largely 
in  the  preceding  chapter. 

If  all  these  resources  fail,  the  court  must  pronounce  thatJJ^^]^^^^^ 
judgment,  which  the  law  hath  annexed  to  the  crime,  and  J^^jJJJJ^^^^ 
which  hath  been  constantly  mentioned,  together  with  the 
crime  itself,  in  some  or  other  of  the  former  chapters  (3).     Of 


(i)  The  law  upon  this  subject  has 
been  materially  altered  by  the  statute 
7  Geo.  IV.  c.  64,  §  S20,  which  see,  set 
out,  ante,  306,  note  (8),  and  by  sect. 
21  of  the  same  statute,  which  enacts, 
that  no  judgment  after  verdict  upon 
any  indictment  or  information  for  any 
felony  or  misdemeanor,  shall  be  stayed, 
or  reversed,  for  want  of  a  similiter ;  nor 
by  reason  that  the  Jury  process  has  been 
awarded  to  a  wrong  officer  upon  an  in- 
sufficient suggestion ;  nor  for  any  mis- 
nomer or  misdescription  of  the  officer 
returning  such  process,  or  of  any  of  the 
jurors;  nor  because  any  person  has 
served  upon  the  jury  who  has  not  been 
returned  as  a  juror  by  the  sheriff  or 
other  officer ;  and  that  where  the  of- 
fence charged  has  been  created  by  any 
statute,  or  subjected  to  a  greater  degree 
of  punishment,  or  excluded  from  the 
benefit  of  clergy  by  any  statute,  the  in- 
dictment or  information  shall,  after 
verdict,  be  held  sufficient  to  warrant 
the  punishment  prescribed  by  the  sta- 
tute, if  h  describe  the  offence  in  the 
words  of  the  statute.  As  to  amend- 
BMnts  of  indktmentf,  &c.  vide  ante, 
806^  note  (7),  807,  noli  (11). 


(2)  Formerly  a  pardon  could  not  be 
pleaded,  unless  it  were  by  Act  of  Par- 
liament, or  under  the  great  seal ;  and 
the  king*s  warrant  under  the  sign  ma- 
nual was  not  pleadable,  as  now;  Rex  v. 
Beaton,  1  Bl.  R.  479;  Car.  Cr.  L. 
104;  see  further  on  this  subject,  post, 
996,  et  teq. 

(8)  By  4  Geo.  IV.  c  48,  §  1,  in 
cases  of  convictions  of  capital  felonies, 
except  murder,  the  court  may  abstain 
from  pronouncing  judgment  of  death, 
and  may  order  it  to  be  entered  of  record. 
Vide  ante,  19,  note  (16).  A  man, 
upon  whom  sentence  of  death  has 
passed,  ought  not,  while  under  that  sen- 
tence, to  be  brought  up  to  receive  judg- 
ment for  another  felony ;  although  he 
was  under  that  sentence  when  he  was 
tried  for  the  other  felony,  and  did  not 
plead  his  prior  attainder.  Anonymous 
case,  R.  &  R.  C.  C.  268.  On  an  in- 
dictment against  two,  for  a  joint  of- 
fence, if  they  are  found  guilty  sepa- 
rately, upon  a  pardon  or  nolU  prosequi 
as  to  the  one  who  stands  second  upon 
the  verdict,  judgment  may  be  given 
against  the  other ;  £«r  v.  Hmnpetmd, 
UL  844.    Fonaerly  in  mm  of  iwikt. 
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these  some  are  capital,  which  extend  to  the  life  ^f  the  of- 
fender, and  consist  generally  in  being  hanged  by  the  neck 
till  dead ;  though  in  very  atrocious  crimes  other  circum- 
stances of  terror,  pain,  or  disgrace,  are  superadded:  as,  in 
treasons  ♦of  all  kinds,  being  drawn  or  dragged  to  the  place 
of  execution;  in  high  treason  affecting  the  king's  person 
or  government,  embowelling  alive,  beheading,  and  quarter- 
ing (4),  and,  in  murder,  a  public  dissection  (5).  And,  in  case 
of  any  treason  committed  by  a  female,  the  judgment  is  to  be 
burned  alive  (6).  But  the  humanity  of  the  English  nation 
has  authorized,  by  a  tacit  consent,  an  almost  general  mitiga- 
tion of  such  part  of  these  judgments  as  savours  of  torture  or 
cruelty:  a  sledge  or  hurdle  being  usually  allowed  to  such 
traitors  as  are  condemned  to  be  drawn  ;  and  there  being  very 
few  instances  (and  those  accidental  or  by  negligence,)  of  any 
persons  being  embowelled  or  burned,  till  previously  deprived 
of  sensation  by  strangling.  Some  punishments  consist  in 
exile  or  banishment,  by  abjuration  of  the  realm,  or  transpor- 
tation :  others  in  loss  of  liberty,  by  perpetual  or  temporary 
imprisonment.  Some  extend  to  confiscation,  by  forfeiture  of 
lands,  or  moveables,  or  both,  or  ef  the  profits  of  lands  for 
life  :  others  induce  a  disability  of  holding  offices  or  employ- 
ments ;  being  heirs,  executors,  and  the  like.  Some,  though 
rarely,  occasion  a  mutilation  or  dismembering,  by  cutting  off 
the  hand  or  ears :  others  fix  a  lasting  stigma  on  the  offender, 
by  slitting  the  nostrils,  or  branding  in  the  hand  or  cheek. 
Some  arc  merely  pecuniary,  by  stated  or  discretionary  fines : 
and,  lastly,  there  are  others,  that  consist  principally  in  their 
ignominy,  though  most  of  them  are  mixed  with  some  degree 
of  corporal  pain ;  and  these  are  inflicted  chiefly  for  such 
crimes,  as  either  arise  from  indigence,  or  render  even  opu- 
lence disgraceful.  Such  as  whipping,  hard  labour  in  the 
house  of  correction,  or  otherwise,  the  pillory,  the  stocks^  and 
the  ducking-stool  (7). 


menu  for  felonies  or  miademeanors  re- 
moved into  the  court  of  King's  Bench 
by  certiorari  and  tried  at  the  assises, 
thejadges,  before  whom  such  trials  were» 
had  no  power  of  pronouncing  judg- 
ment upon  the  parties  convicted  before 
them,  Uiat  power  being  confined  to  the 
court  when  sitting  in  banc  at  West- 
minster.    This  evil,  for  such  it  had 


long  been  felt  to  be,  was  fmatMvi  hf 
statute  1  W.  4,  c.  70,  §  9,  wUeli  see 
set  out  ante,  965  n.  (9) 

(4)  Vide  ante,  93,  notes  (90),  (^>. 

(5)  Vidoanl#,202,iwte(56.) 

(6)  Vide  anU,  98,  note  (S1X9M^ 
note  (56). 

(7)  The  Uw  upon  this  tidjeei  te 
recently  woAgrgoac  yaruias 


jtrixmRNfr  Ai)D  rrs  coNsfiouRMrts. 

'  DisgUBting  ta  this  catalogue  may  seem,  it  will  afford  plea- 
sure to  an  English  readeri  and  do  honour  to  the  English  law, 
to  compare  it  with  that  shocking  apparatus  of  death  and  tor- 
ment, to  be  met  with  in  the  criminal  codes  of  almost  every 
other  nation  in  Europe.  And  it  is  moreover  one  of  the  glories 
of  our  English  law,  that  the  species,  though  not  always  the 
quantity  or  degree,  of  punishment,  is  aacertained  for  every 
offence  ;  and  that  it  is  not  left  in  the  breast  of  any  *judge, 
nor  even  of  a  jury,  to  alter  that  judgment,  which  the  law  has 
beforehand  ordained,  for  every  subject  alike,  without  respect 
of  persons.  For,  if  judgments  were  to  be  the  private  opinions 
of  the  judge,  men  would  then  be  slaves  to  their  magistrates ; 
and  would  live  in  society,  without  knowing  exactly  the  con- 
ditions and  obligations  which  it  lays  them  under.  And,  be- 
sides, as  this  prevents  oppression  on  the  one  hand,  so,  on  the 
other^  it  stifles  all  hopes  of  impunity  or  mitigation ;  with 
which  an  offender  might  flatter  himself,  if  his  punishment  de- 
pended on  tlie  humour  or  discretion  of  the  court.  Whereas, 
where  an  established  penalty  is  annexed  to  crimes,  the  criminal 
may  read  their  certain  consequence  in  that  law,  which  ought 
to  be  the  unvaried  rule,  as  it  is  the  inflexible  judge,  of  his 
actions* 


3tr 


.'A 


[•378] 


which  hnvc  bocn  noticed  in  various 
places,  ante ;  and  the  present  punish- 
ment for  each  individual  offence  has 
been  also  described  in  the  notes  to  such 
part  of  the  tozt  as  treated  of  sach  off^' 
fence:  see  the  different  titles  in  the 
index  to  the  notes.  The  new  statutes, 
in  many  instances,  ex}tres$ly  authorize 
the  inflictkm  of  tivo  kinds  of  punish- 
ment, as  imprisonment  and  hard  labour, 
&c.  Thb  was  necessary;  for,  under 
the  22  Geo.  III.  c.  58  (now  repealed), 
which  directed  the  punishment  to  be 
fine,  imprisonment,  or  whipping,  it  was 
held  that  no  two  of  those  kinds  of  pa- 
nishment  could  be  inflicted;  Ret  ▼. 
Howell,  R.  &  R.  C.  C.  25a  The  nus- 
interpretation  of  the  new  statutes  has 
also  been  further  fpiarded  against  by 
the  Utirsection  of  the  7  &  8  Geo.  IV. 
c.  28,  which  enacts,  that  wherever  that, 
or  any  other  statute,  relating  to  any  of- 
fence, whether  punishable  upon  indiet. 
VOL.  IV. 


ment  or  summary  conviction,  in  de- 
scribing or  referring  to  the  offence,  or 
the  subject  matter  on  or  with  respect  to 
which  it  shall  be  committed,  or  the  of- 
fender, or  the  party  affected  or  in- 
tended to  be  aflfected  by  the  oflRsnoe, 
hath  used,  or  shaU  use,  words  import- 
ing the  singular  number,  or  the  mas- 
culine gender,  only,  yet  the  statute 
shall  be  understood  to  include  several 
matters  as  well  as  one  matter,  and  se- 
veral persons  as  well  as  one  person,  and 
females  as  well  as  males,  and  bodies 
corporate  as  well  as  individuals,  unless 
It  be  otherwise  specially  provided,  or 
there  be  something  in  the  subject  or 
context  repugnant  to  such  construe- 
tioD;  and  wherever  any  fbrfeitore  or 
penalty  is  payable  to  a  party  aggrieved, 
it  shall  be  payable  to  abody  corporate, 
in  every  case  where  such  body  shall  b<: 
the  party  aggrieved. 

O  O 


878  JUDGMENT    AND    ITS   CONSEQUENCES. 

The  discretionary  fines  and  discretionary  length  of  im- 
prisonment, which  our  courts  are  enabled  to  impose,  may 
seem  an  exception  to  this  rule.     But  the  general   nature  of 
the  punishment,  viz.  by  fine  or  imprisonment^  is,  in  these 
cases,  fixed  and  determinate  :  though  the  duration  and  quan- 
tity of  each  must  irequently  vary,  from  the  aggravations  or 
otherwise  of  the  ofience,  the  quahty  and  condition  of  the  par- 
ties, and  fi-om  innumerable  other  circumstances.     The  quan- 
tum, in  particular,  of  pecuniary  fines,  neither  can^  nor  ought 
to  be,  ascertained  by  any  invariable  law.     The  value  of  money 
itself  changes  fi*om  a  thousand  causes ;  and,  at  all  events, 
what  is  ruin  to  one  man*s  fortune,  may  be  matter  of  indifiference 
to  another's.     Thus  the  law  of  the  twelve  tables  at  Rome  fined 
every  person  that  struck  another,  five  and  twenty  denarii : 
this,  in  the  more  opulent  days  of  the  empire,  grew  to  be  a 
punishment  of  so  little  consideration,  that  Aulus  Gellius  tells 
a  story  of  one  Lucius  Neratius,  who  made  it  his  diversion  to 
give  a  blow  to  whomsoever  he  pleased,  and  then  tender  them 
the  legal  forfeiture.     Our  statute  law  has  not,  therefore,  often 
ascertained  the  quantity  of  fines,  nor  the  common  law  ever ; 
it  directing  such  an  offence  to  be  punished  by  fine  in  general, 
without  specifying  the  certain  sum  :  which  is  fully  suflScient, 
[  379]      when  we  consider,  that  *however  unlimited  the  power  of  the 
court  may  seem,  it  is  as  far  from  being  wholly  arbitrary  ;  but 
its  discretion  is  regulated  by  law.     For  the  bill  of  rights  (d) 
has  particularly  declared,  that  excessive  fines  ought  not  to  be 
imposed,  nor  cruel  and  unusual  punishments  inflicted  ;  (which 
had  a  retrospect  to  some  unprecedented  proceedings  in  the 
court  of  King's  Bench,  in  the  reign  of  king  James  the  second :) 
and  the  same  statute  further  declares,   that  all  grants  and 
promises  of  fines  and  forfeitures  of  particular  persons,  before 
conviction,  are  illegal  and  void.     Now  the  bill  of  rights  was 
only  declaratory  of  the  old  constitutional  law :  and  accord- 
ingly we  find  it  expressly  holden,  long  before  (e),  that  all  such 
previous  grants  are  void ;  since  thereby  many  times  undue 
means,  and  more  violent  prosecution,  would  be  used  for  pri- 
vate lucre,  than  the  quiet  and  just  proceeding  of  law   would 
permit. 

The  reasonableness  of  fines  in  criminal  cases  has  also  been 
usually  regulated  by  the  determination  of  Magna    Charta^ 

{d)  Stat.  1  W.  &  M.  St.  2,  c.  2.  {e)  2  Inst.  48. 
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c.  14,  concerning  amercements  for  misbehaviour  by  the  suitors 
in  matters  of  civil  right.  "  Liber  homo  non  amercietur  pro 
parvo  delicto f  nisi  secundum  modum  ipsius  delicti ;  et  pro 
magno  delicto  secundum  magnitudinem  delicti;  salvo  con- 
tenemento  suo;  et  mercator  eodem  modo,  salvd  mercandisd 
sud;  et  villnnus  eodem  modo,  amercietur,  salvo  wainagio 
suo  (8)."  A  rule,  that  obtained  even  in  Henry  the  second^s 
time  (/),  and  means  only,  that  no  man  shall  have  a  larger 
amercement  imposed  upon  him,  than  his  circumstances  or  per- 
sonal estate  will  bear  ;  saving  to  the  landholder  his  contene- 
ment  (9),  or  land  ;  to  the  trader  his  merchandise ;  and  to  the 
countryman  his  wainage,  or  team  and  instruments  of  hus- 
bandry. In  order  to  ascertain  which,  the  great  charter  also 
directs,  that  the  amercement,  which  is  always  inflicted  in 
general  terms,  "  sit  in  misericordid,*'  shall  be  set,  ponatur,  or 
reduced  to  a  certainty,  by  the  oath  of  good  and  lawful  men  of 
the  neighbourhood.  Which  method,  of  liquidating  the  amerce- 
ment to  a  precise  sum,  was  usually  performed  in  the  superior 
courts  by  the  assessment  or  affeerment  of  the  coroner,  a  sworn 
officer  chosen  by  the  neighbourhood,  under  the  equity  of  the 
statute  Westm.  1,  c.  18;  and  then  the  judges  estreated  them 
into  the  exchequer  {g).  But  in  the  court-leet  and  court-baron 
it  is  still  performed  by  '^affeerors,  or  suitors  sworn  to  affeere,  [♦380] 
that  is,  tax  and  moderate  the  general  amercement  according 
to  the  particular  circumstances  of  the  offence  and  the  of- 
fender (Ji),  Amercements  imposed  by  the  superior  courts  on 
their  own  officers  and  ministers  were  affeered  by  the  judges 
themselves;  but  when  a  pecuniary  mulct  was  inflicted  by 
them  on  a  stranger,  not  being  party  to  any  suit,  it  was  then 

(/)  Glanv.  1.  9,  c.  8,  and  11.  in  the  very  terms  of  Magna  Charta  ; 

(g)  F.  N.  B.  76.  Fitzh.  Survey,  ch.  11. 

(/»)  The  aflfeeror's  oath  is  conceived 


(8)  A  freeman  shall  not  be  amerced  nement  significth  his  countenance,  as 
for  a  small  offence  except  according  to  the  armour  of  a  soldier  is  his  counte- 
the  measure  of  his  offence,  and  for  a  nance,  the  books  of  a  scholar  his  coun- 
great  offence,  according  to  the  magni-  tenance,  and  the  like ;"  2  Inst.  28.  He 
tude  of  his  offence,  saving  to  him  his  also  adds,  that  "  the  wainagium  is  the 
contcnement,  and  the  merchant  in  the  countenance  of  the  villain,  and  it  was 
same  way,  saving  to  him  his  merchan-  great  reason  to  save  his  wainage,  for 
dise,  and  the  countryman  in  the  same  otherwise  the  miserable  creature  was  to 
way,  saving  to  him  his  wainage.  carry  the  burden  on  his  back ;  **  Ibid. 

(9)  Lord  Coke  says,  that  "conte-  — Ch. 

oo2 
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denominated  9.  fine  {%) ;  and  the  ancient  practice  was,  when 
any  such  fine  was  imposed  to  inqaire  by  a  jury  **  quantum 
inde  regi  dare  valeat  per  annum,  salvd  nutenstatione  tud,  et 
uxoris,  et  liberorum  suorum  (j)  (10).*'     And  since  the  disuse 
of  such  inquest,  it  is  never  usual  to  assess  a  larger  fine  than 
a  man  is  able  to  pay,  without  touching  the  implements  of  his 
livelihood ;  but  to  inflict  corporal   punishment,  or  a  limited 
imprisonment,  instead  of  such  fine  as  might  amount  to  im- 
prisonment for  life.     And  this  is  the  reason  why  fines  in  the 
king's  court  are  frequently  denominated  ransoms,  because  the 
penalty  must  otherwise  fall  upon  a  man's  person,  unless  it  be 
redeemed  or  ransomed  by  a  pecuniary  fine  (k) :  according  to 
an  ancient  maxim,  qui  non  habet  in  crumend  luat  in  corpore  (1 1). 
Yet,  where  any  statute  speaks  both  of  fine  and  ransom,  it  is 
holden,  that  the  ransom  shall  be  treble  to  the  fine  at  least  (/). 
ft^SJ'cin!       When  sentence  of  death,  the  most  terrible  and  highest 
fiSdffme?t^      judgment  in  the  laws  of  England,  is  pronounced,  the  imme- 
uSIIry*iSr?°"'*  diatc  inseparable  consequence  from  the  common  law  is  at- 
capital  offence,   fainder.     For  when  it  is  now  clear  beyond  all  dispute,  that 
the  criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to 
be  exterminated  as  a  monster  and  a  bane  to  human  society, 
the  law  sets  a  note  of  infamy  upon  him,  puts  him  out  of  its 
protection,  and  takes  no  further  care  of  him  than  barely  to 
see  him  executed  (1^).     He  is  then  called  attaint,  attinctut, 
stained  or  blackened.     He  is  no  longer  of  any  credit  or  re- 
putation ;  he  cannot  be  a  witness  in  any  court ;  neither  is  he 
capable  of  performing  the  functions  of  another  man :  for,  by 
an   anticipation   of  his  punishment,  he  is  already  dead  in 
law  (m).     This  is  after  judgment:  for  there  is  great  difl^- 
ence  between  a  man  convicted  and  attainted;  though  they 
are    frequently    through   inaccuracy    confounded    together. 
[•381]      After  conviction  *only,  a  man  is  liable  to  none  of  these  dis- 
abilities :  for  there  is  still  in  contemplation  of  law  a  possi- 
bility of  his  innocence.     Something  may  be  offered  in  arrest 

(0  8  Rep.  40.  narch,  575. 

U)  Gilb.  Exch.  c.  5.  (0  Dyer,  282. 

(k)  Mirr.  c.  5^  §  3;  Umb.  Eire-  (m)  3  Inst  2ia 


( 10)  How  much  he  cin  afford  to  purse,  must  pay  in  his  person. 

give  to  the  king  by  the  year,  saving  to         (12)  But  his  person  is  still  so  hr 

him,  sustenance  for  himself,  his  wife,  under  the  protection  of  the  law,  that 

and  his  children.  to  kill  him  without  a  warrant  would  be 

(11)  He  who  has  nothing  in   his  murder ;  Post.  73. 
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of  judgment :  the  indictment  may  be  erroneous,  which  will 
render  his  guilt  uncertain,  and  thereupon  the  present  con- 
viction may  be  quashed :  he  may  obtain  a  pardon,  or  be  al- 
lowed the  benefit  of  clergy  ;  both  which  suppose  some  latent 
sparks  of  merit,  which  plead  in  extenuation  of  his  fault.  But 
when  judgment  is  once  pronounced,  both  law  and  fact  con- 
spire to  prove  him  completely  guilty ;  and  there  is  not  the 
remotest  possibility  left  of  any  thing  to  be  said  in  his  favour. 
Upon  judgment  therefore  of  death,  and  not  before,  the  at- 
tainder of  a  criminal  commences :  or  upon  such  circum- 
stances as  are  equivalent  to  judgment  of  death ;  as  judgment 
of  outlawry  on  a  capital  crime,  pronounced  for  absconding  or 
fleeing  from  justice,  which  tacitly  confesses  the  guilt.  And, 
therefore,  either  upon  judgment  of  outlawry,  or  of  death,  for 
treason  or  felony,  a  man  shall  be  said  to  be  attainted. 

The  consequences  of  attainder  are  forfeiture  and  corrup-  The  conw- 

,  *  qaencesofat- 

tiOn  of  blood.  taioder  are, 

I.  Forfeiture  is  twofold;  of  real,  and  personal  estates.  Forfeiture  or 
First,  as  to  real  estates:  by  attainder  in  high  treason  (n)  a  sonai  estates: 
man  forfeits  to  the  king  all  his  lands  and  tenements  of  inhe- 
ritance, whether  fee-simple  or  fee-tail,  and  all  his  rights  of 
entry  on  lands  and  tenements,  which  he  had  at  the  time  of 
the  ofience  committed,  or  at  any  time  afterwards,  to  be  for 
ever  vested  in  the  crown :  and  also  the  profits  of  all  lands  and 
tenements,  which  he  had  in  his  own  right  for  life  or  years,  so 
long  as  such  interest  shall  subsist.  This  forfeiture  relates 
backwards  to  the  time  of  the  treason  committed:  so  as  to 
avoid  all  intermediate  sales  and  incumbrances  (o),  but  not 
those  before  the  fact :  and,  therefore,  a  wife's  jointure  is  not 
forfeitable  for  the  treason  of  her  husband;  because  settled 
upon  her  previous  to  the  treason  committed.  But  her  dower 
*is  forfeited  by  the  express  provision  of  statute  5  and  6  [*382] 
Edw.  VI.  c.  11.  And  yet  the  husband  shall  be  tenant  by 
the  courtesy  of  the  wife's  lands,  if  the  wife  be  attainted  of 
treason  (p) :  for  that  is  not  prohibited  by  the  statute.  But, 
though  after  attainder  the  forfeiture  relates  back  to  the  time 
of  the  treason  committed,  yet  it  does  not  take  effect  unless  an 
attainder  be  had,  of  which  it  is  one  of  the  fruits :  and  there- 
fore, if  a  traitor  dies  before  judgment  pronounced,  or  is 
killed  in  open  rebellion,  or  is  hanged  by  martial  law,  it  workti 

(n)  Co.  Lilt. 392;  3  Inst.  19;  I  Hal.  («)  3  Inst.  211. 

r.  C.  240;  2  Hawk.  P.  C.  448.  (p)  I  Hal.  P.  C.  859. 
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no  forfeiture  of  his  lands  :  for  he  never  was  attainted  of  trea- 
son (q).  But  if  the  chief  justice  of  the  King's  Bench,  the 
supreme  coroner  of  all  England,  in  person,  upon  the  view  of 
the  body  of  one  killed  in  open  rebellion,  records  it  and  re- 
turns the  record  into  his  own  court,  both  lands  and  goods 
shall  be  forfeited  (r). 

The  natural  justice  of  forfeiture  or  confiscation  of  pro- 
perty, for  treason  {s),  is  founded  in  this  consideration :  that 
he  who  hath  thus  violated  the  fundamental  principles  of 
government,  and  broken  his  part  of  the  original  contract 
between  king  and  people,  hath  abandoned  his  connexions 
with  society ;  and  hath  no  longer  any  right  to  those  ad- 
vantages, which  before  belonged  to  him  purely  as  a  member 
of  the  community,  among  which  social  advantages  the  right 
of  transferring  or  transmitting  property  to  others  is  one  of  the 
chief.  Such  forfeitures,  moreover,  whereby  his  posterity 
must  suffer  as  well  as  himself,  will  help  to  restrain  a  man, 
not  only  by  the  sense  of  his  duty,  and  dread  of  personal  pu- 
nishment, but  also  by  his  passions  and  natural  affections; 
and  will  interest  every  dependent  and  relation  he  has,  to  keep 
him  from  offending ;  according  to  that  beautiful  sentiment  of 
Cicero  (/),  "  nee  vero  me  fugit  quam  sit  acerbum,  parentum 
scelerajlliorum  poenis  lui :  sed  hoc  prceclare  legibus  compara- 
turn  estf  ut  caritas  liberorum  amicioresparentes  reipublic€e  red- 
deret  (13)"  And  therefore  Aulus  Casceilius,  a  Roman  lawyer 
in  the  time  of  the  triumvirate,  used  to  boast  that  he  had  two  rea- 
[*383]  sons  for  *despising  the  power  of  the  tyrants ;  his  old  age,  and  his 
want  of  children:  for  children  are  pledges  to  the  prince  of 
the  father's  obedience  {t).  Yet  many  nations  have  thought, 
that  this  posthumous  punishment  savours  of  hardship  to  the 
innocent ;  especially  for  crimes  that  do  not  strike  at  the  very 
root  and  foundation  of  society,  as  treason  against  the  govern- 
ment expressly  does.  And  therefore,  though  confiscations 
were  very  frequent  in  the  times  of  the  earlier  emperors,  yet 

(q)  Co.  Litt  13.  (f )  Ad  Brutum,  ep.  12. 

(r)  4  Rep.  57.  (t)  Gravin.  I,  §  68. 

(»)  See  vol.  I.  page  259. 


(13)  Nor  does  it  escape  me  how  se-  enacted  for  this  admirable  purpose,  that 

vere  is  the  law,  that  the  sins  of  the  affection  for  their  children  mi^ht  ren- 

parents  shall  be  expiated  by  the  punish-  der  parents  more  careful  of  the  inte- 

ment  of  the  children  :  but  the  law  was  rests  of  the  commonwealth. 
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Arcadius  aiid  Honorius  in  every  other  instance  but  that  of 
treason  thought  it  more  just,  ibi  esse  poBnam,  ubi  et  noxa 
esi;^  and  ordered  that  "peccata  suos  teneant  auctores, 
nee  ulteriu^  progrediatur  metus,  quam  reperiatur  delic- 
turn  {v)  (14):*'  and  Justinian  also  made  a  law  to  restrain  the 
punishment  of  relations  {u) ;  which  directs  the  forfeiture  to 
go,  except  in  the  case  o(  crimen  majestatis,  to  the  next  of  kin 
to  the  delinquent.  On  the  other  hand  the  Macedonian  laws 
extended  even  the  capital  punishment  of  treason,  not  only  to 
the  children  but  to  all  the  relations  of  the  delinquent  (w) : 
and  of  course  their  estates  must  be  also  forfeited,  as  no  man 
was  left  to  inherit  them.  And  in  Germany,  by  the  famous 
golden  bulle  (x),  copied  almost  verbatim  from  Justinian's 
code  (y),  the  lives  of  the  sons  of  such  as  conspire  to  kill  an 
elector  are  spared,  as  it  is  expressed,  by  the  emperor's  parti- 
cular bounty.  But  they  are  deprived  of  all  their  efiects  and 
rights  of  succession,  and  are  rendered  incapable  of  any 
honour,  ecclesiastical  or  civil :  "  to  the  end  that,  being  always 
poor  and  necessitous,  they  may  for  ever  be  accompanied  by 
the  infamy  of  their  father :  may  languish  in  continual  indi- 
gence ;  and  may  find,  says  this  merciless  edict,  their  punish- 
ment in  living,  and  their  relief  in  dying." 

With  us  in  England,  forfeiture  of  lands  and  tenements  to 
the  crown  for  treason  is  by  no  means  derived  from  the  feodal 
policy,  as  has  been  already  observed  (z),  but  was  antecedent 
to  the  establishment  of  tliat  system  in  this  island;  *being  [♦384] 
transmitted  from  our  Saxon  ancestors  (a),  and  forming  a  part 
of  the  ancient  Scandinavian  constitution  (b).  But  in  certain 
treasons  relating  to  the  coin,  which,  as  we  formerly  observed, 
seem  rather  a  species  of  the  crimen  falsi,  than  the  crimen 
Uesce  majestatuty  it  is  provided  by  some  of  the  modern 
statutes  (c)  which  constitute  the  offence,  that  it  shall  work  no 

(v)  Cod.  9,  47,  22.  («)  LL.  iElfr.  c.4;  Canut.  c.  54. 

(tt)  Nov.  134,  c.  la  (6)  Stiernh.  de  jure  Goth.  I.  2,  c.  6, 

(»)  Qu.  Curt.  1.  6.  and  1.  3,  c.  3. 

(i)  Cap.  24.  (r)  Stat.   5  Elir.  c.   11;   18  Elii. 

(5/)  L.  9,  t.  8, 1.  5.  c.  1. 

(s)  Sec  vol.  II.  page  251. 


(14)  That  the  punishment    should  punishment  should  not  extend  beyond 

fall  where  the  crime  was  committed :  the  person  detected  in  the  commission 

that  crimes  should  affect  their  imme-  of  an  offence, 
diate  perpetrators ;  and  that  the  fear  of 
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forfeiture  of  lands,  save  only  for  the  life  of  the  oflfender ;  and 
by  ally  that  it  shall  not  deprive  the  wife  of  her  dower  (d). 
And,  in  order  to  abolish  such  hereditary  punishment  mtirely, 
it  was  enacted  by  statute  7  Ann*  c.  SI,  that  after  the  decease 
of  the  late  pretender,  no  attainder  for  treason  should  extend 
to  the  disinheriting  of  any  heir,  nor  to  the  prejudice  <^  any 
person,  other  than  the  traitor  himself.  By  which^  the  law 
of  forfeitures  for  high  treason  would  by  this  time  have  been 
at  an  end,  had  not  a  subsequent  statute  intervened  to  give 
them  a  longer  duration.  The  history  of  this  matter  is  some- 
what singular  and  worthy  observation.  At  the  time  of  the 
union,  the  crime  of  treason  in  Scotland  was,  by  the  Soots 
law,  in  many  respects  different  from  that  of  treason  in  Eng- 
land ;  and  particularly  in  its  consequence  of  forfeitures  of  en- 
tailed estates,  which  was  more  peculiarly  English ;  yet  it 
seemed  necessary  that  a  crime  so  nearly  affecting  govern- 
ment should,  both  in  its  essence  and  consequences,  be  put 
upon  the  same  footing  in  both  parts  of  the  united  kingdoms. 
In  new-modelling  these  laws,  the  Scotch  nation  and  the 
English  House  of  Commons  struggled  hard,  partly  to  main- 
tain, and  partly  to  acquire,  a  total  immunity  from  forfeiture 
and  corruption  of  blood ;  which  the  House  of  Lords  as  firmly 
resisted.  At  length  a  compromise  was  agreed  to,  which  is 
established  by  this  statute,  viz.  that  the  same  crimes,  and  no 
other,  should  be  treason  in  Scotland  that  are  so  in  England; 
and  that  the  English  forfeitures  and  corruption  of  blood 
should  take  place  in  Scotland,  till  the  death  of  the  then  pre- 
tender; and  then  cease  throughout  the  whole  of  Great 
Britain  (e) :  the  lords  artfully  proposing  this  temporary 
[•385]  clause,  in  *hopes,  it  is  said  (/),  that  the  prudence  of  suc- 
ceeding parliaments  would  make  it  perpetual  (g).  This  has 
partly  been  done  by  the  statute  17  Geo.  II.  c.  39,  made  in 
the  year  preceding  the  late  rebellion,  the  operation  of  these 
indemnifying  clauses  being  thereby  still  further  suspended, 
till  the  death  of  the  sons  of  the  pretender  (A)  (15). 

(d)  Ibid.  8  &  9  W.  III.  c.  26;  15         (h)  The  justice  and  expediency  of 

&  16  Geo.  II.  c.  28.  this  provision  were  defended  at  the 

(«)  Biimet*8  Hist.  a.  d.  1709.  time,  with  much  learning  and  strength 

(/)  Considerations  on  the  Law  of  of  argument,  in  the  Consideratima  on 

Forfeiture,  6.  the  Law  of  Forfeiture,  first  published 

(g)  See  Post.  250.  a.d.  1744.     (Sec  vol.  L  page  244.) 


(15)  The  particular  clauses  in  the      7  Ann.  c.  21,  and  17  Geo.  IL  c.  99^ 
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In  petit  treason  and  felony,  the  offender  also  forfeits  all  his 
chattel  interests  absolutely,  and  the  profits  of  all  estates  of 
freehold  during  life :  and,  after  his  death,  all  his  lands  and  tene- 
ments in  fee  simple,  but  not  those  in  tail,  to  the  crown,  for  a 
very  short  period  of  time :  for  the  king  shall  have  them  for  a 
year  and  a  day,  and  may  commit  therein  what  waste  he 
pleases ;  which  is  called  the  king's  year^  day^  and  wcute  (»)• 
Formerly  the  king  had  only  a  liberty  of  committing  waste  on 
the  lands  of  felons,  by  pulling  down  their  houses,  extirpating 
their  gardens,  ploughing  their  meadows,  and  cutting  down 
their  woods.  And  a  punishment  of  a  similar  spirit  appears  to 
have  obtained  in  the  oriental  countries,  from  the  decrees  of 
Nebuchadnezzar  and  Cyrus  in  the  books  of  Daniel  {k)  and 
Ezra  {I) ;  which,  besides  the  pain  of  death  inflicted  on  the  de- 
linquents there  specified,  ordain,  ''  that  their  houses  shall  be 
made  a  dunghill.*'  But  this  tending  greatly  to  the  prejudice 
of  the  public,  it  was  agreed  in  the  reign  of  Henry  the  first,  in 
this  kingdom,  that  the  king  should  have  the  profits  of  the 
land  for  one  year  and  a  day,  in  lieu  of  the  destruction  he  was 
otherwise  at  liberty  to  commit  (wi):  and  therefore  Magna 
Charta  (n)  provides,  that  the  king  shall  only  hold  such  lands 
for  a  year  and  a  day,  and  then  restore  them  to  the  lord  of  the 
fee ;  without  any  mention  made  of  waste.  But  the  statute 
17  Edw.  II.  de  prerogativd  regis  seems  to  suppose,  that  the 
king  shall  have  his  *year,  day,  and  waste :  and  not  the  year 
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(0  2  Inst  37. 
(fc)  Ch.  III.  29. 
(0  Ch.  vi.  11. 


(m)  Mirr.  c.  4,  §  16;  Flet   I.   1, 
c.  28. 

(n)  9  Hen.  III.  c.  22. 


[♦386] 


limiting  the  time  when  forfeiture  for 
treason  should  be  removed,  were  re- 
pealed by  d9  Geo.  III.  c.  93,  which 
left  the  law  of  forfeiture  nearly  on  the 
same  footing  on  which  it  stood  at  com- 
mon law;  and  by  the  54  Geo.  III. 
c.  146,  intituled.  An  Act  to  take  away 
corruption  of  blood  in  certain  cases,  it 
b  enacted,  "  that  no  attainder  for  fe- 
lony, which  shall  take  place  after  the 
passing  of  that  Act,  except  in  cases  of 
high  treason,  petit  treason  (now  abo- 
lished), or  murder,  or  of  abetting,  pro- 
curing, or  counselling  the  5iamo,  shall 
extend  to  the  disinheriting  of  any  heir, 


nor  to  the  prejudice  of  the  right  or  title 
of  any  person,  other  than  the  right  or 
title  of  the  offender  during  his  life 
only:  and  that  it  shall  be  lawful  to 
every  person  to  whom  the  right  or  in- 
terest of  any  lands,  tenements,  or  he- 
reditaments, after  the  death  of  such 
offender,  should  or  might  have  apper- 
tained if  no  such  attainder  had  been,  to 
enter  into  the  same.**  So  that  all  for- 
feiture of  lands  is  now  abolished,  ex- 
cept during  the  life  of  the  party,  and 
corruption  of  hK>od  in  cvtTv  instance, 
except  those  of  treason  and  murder. 
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and  day  instead  of  waste.  Which  Sir  Edward  Coke,  and  the 
author  of  the  Mirror  before  him,  very  justly  look  upon  as  an 
encroachment,  though  a  very  ancient  one,  of  the  royal  prero- 
gative (o).  This  year,  day,  and  waste  are  now  usually  com- 
pounded for;  but  otherwise  they  regularly  belong  to  the 
crown ;  and,  after  their  expiration,  the  land  would  naturally 
have  descended  to  the  heir,  as  in  gavel-kind  tenure  it  still 
does,  did  not  its  feodal  quality  intercept  such  descent,  and 
give  it  by  way  of  escheat  to  the  lord.  These  forfeitures  for 
felony  do  also  arise  only  upon  attainder ;  and  therefore  a 
felo  de  se  forfeits  no  lands  of  inheritance  or  freehold,  for  he 
never  is  attainted  as  a  felon  {p)  (16).  They  likewise  relate 
back  to  the  time  of  the  ofience  committed,  as  well  as  for- 
feitures for  treason ;  so  as  to  avoid  all  intermediate  charges 
and  conveyances.  This  may  be  hard  upon  such  as  have  un- 
warily engaged  with  the  offender ;  but  the  cruelty  and  re- 
proach must  lie  on  the  part,  not  of  the  law,  but  of  the  crimi- 
nal ;  who  has  thus  knowingly  and  dishonestly  involved  others 
in  his  own  calamities  (17). 


(..)  Mirr.  c.  5,  §  2;  2  Inst.  87. 


(p)  3  Inst.  55. 


(16)  But  he  forfeits  all  his  chattels, 
and  that  from  the  time  of  the  act  done ; 
vide  ante  190,  note  (22). 

(17)  The  forfeiture  of  copyhold  lands 
is  to  the  lord,  not  to  the  king ;  1  Wat- 
kins,  341 ;  Kean  v.  Kerby,  1  Mod. 
200;  Margaret  Podger's  case,  9  Co. 
Rep.  107 :  and  relates  back  to  the  time 
when  the  offence  was  committed  ;  Co. 
Litt.  390,  b. ;  Com.  Dig.  Forfeiture 
(B.  6).  But,  after  the  forfeiture,  it  is 
necessary  that  some  act  shall  be  done 
by  the  lord,  by  office  found,  or  present- 
ment made,  or  entry  and  seizure,  or  by 
some  step  or  other,  before  the  estate 
will  vest  in  him.  Therefore,  where  a 
copyholder,  joint  tenant,  was  capitally 
convicted  of  felony,  and  pardoned  upon 
condition  of  suffering  two  years'  im- 
prisonment, and  the  lord  took  no  steps 
towards  seizing  the  land,  and  after  the 
two  years'  imprisonment  had  expired, 
the  copyholder  brought  ejectment 
against  his  joint  tenant,  who  had  ousted 
him,  it  was  held  that  the  lord  having 


taken  no  step  towards  seizing  the  land, 
it  did  not  vest  in  him,  and  that  the 
copyholder,  being  restored  to  his  civil 
rights  by  the  pardon,  might  maintain 
the  action ;  Doe  v.  Evans,  8  D.  &  R 
309;  5  B.  &  C.  584.  There  cannot 
be  a  forfeiture  of  copyhold  by  a  con- 
viction of  felony  before  attainder,  un- 
less there  be  a  special  custom  in  the 
manor  to  the  contrary ;  Rex  v.  Wilte$, 
3  B.  &  A.  510.  Where  there  is  a  re- 
mainder to  the  use  of  one  who  is  con- 
victed of  felony,  and  hanged  before  ad. 
mittance,  the  lands  are  not  forfeited  to 
the  lord,  but  descend  to  the  heir  of  the 
surrenderor ;  Uei  v.  Hick*^  2  Wils.  18. 
Upon  a  felony  committed  by  surren- 
deror before  admittance  of  surrenderee, 
the  copyhold  escheats  to  the  lord ;  Rei 
V.  jMdy  of  Majurr  of  Marwelt,  2  Nev. 
&  Man.  778.  Although  the  surren- 
der be  by  way  of  mortgage ;  Id.  Ibid, 
But  a  freehold  interest  is  not  divested 
out  of  an  attainted  felon  until  office 
found;    Doc   v.    Prilchard,    Id.    489. 
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These  are  all  the  forfeitures  of  real  estates,  created  by  the 
common  law,  as  consequential  upon  attainders  by  judgment 
of  death  or  outlawry.  I  here  omit  the  particular  forfeitures 
created  by  the  statutes  of  prcemunire  and  others :  because  I 
look  upon  them  rather  as  a.  part  of  the  judgment  and  penalty, 
inflicted  by  the  respective  statutes,  than  as  conxequences  of 
such  judgment;  as  in  treason  and  felony  they  are.  But  I 
shall  just  mention,  as  a  part  of  the  forfeiture  of  real  estates, 
the  forfeiture  of  the  profits  of  lands  during  life :  which  ex- 
tends to  two  other  instances,  besides  those  already  spoken  of, 
misprision  of  treason  {q),  and  striking  in  Westminster  Hall, 
or  drawing  a  weapon  upon  a  judge  there,  sitting  in  the  king's 
courts  of  justice  (r). 

The  forfeiture  of  goods  and  chattels  accrues  in  every 
one  of  the  higher  kinds  of  offence :  in  high  treason  or  mis- 
prision ♦thereof,  petit  treason,  felonies  of  all  sorts  whether 
clergyable  or  not,  self-murder  or  felony  de  se,  petit  larceny, 
standing  mute,  and  the  above-mentioned  offences  of  striking, 
&c.  in  Westminster  Hall.  For  flight  also,  on  an  accusation 
of  treason,  felony,  or  even  petit  larceny,  whether  the  party  be 
found  guilty  or  acquitted,  if  the  jury  find  the  flight,  the  party 
shall  forfeit  his  goods  and  chattels :  for  the  very  flight  is  an 
offence,  carrying  with  it  a  strong  presumption  of  guilt,  and  is 
at  least  an  endeavour  to  elude  and  stifle  the  course  of  justice 
prescribed  by  the  law.  But  the  jury  very  seldom  find  the 
flight  (.9) :  forfeiture  being  looked  upon,  since  the  vast  in- 
crease of  personal  property  of  late  years,  as  too  large  a 
penalty  for  an  offence,  to  which  a  man  is  prompted  by  the 
natural  love  of  liberty  (18). 

There  is  a  remarkable  difference  or  two  between  the  for- 
feiture of  lands,  and  of  goods  and  chattels.  1.  Lands  are 
forfeited  upon  attainder ,  and  not  before  :  goods  and  chattels 
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(9)  3  Inst.  218. 
(r)  Ibid.  141. 


(0  Suundf.  P.  C.  183,  b. 


And  under  a  demise  by  the  felon  after 
attainder,  the  lessee  has  a  good  title 
against  all  but  the  king  and  the  lord 
of  whom  the  land  is  held;  Id.  Ibid. 
Such  attainted  felon,  therefore,  is  a 
good  lessor  in  ejectment ;  Id.  Ibid. 

(18)  By7  &  8G.  IV.  c.  28,  §  5, 
it  is  enacted,  **  that  where  any  person 


shall  be  indicted  for  treason  or  felony, 
the  jury  cmpannelled  to  try  such  person 
shall  not  be  charged  to  inquire  con- 
cerning his  lands,  tenements,  or  goods, 
nor  whether  he  fled  for  such  treason  or 
felony.'*  The  practice  had  been  wholly 
discontinued  for  some  years  prior  to 
the  passing  of  the  statute. 
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are  forfeited  by  conviction.  Because  in  many  of  the  cases 
where  goods  are  forfeited,  there  never  is  any  attainder; 
which  happens  only  where  judgment  of  death  or  outlawry  is 
given :  therefore  in  those  cases  the  forfeiture  must  be  upon 
conviction,  or  not  at  all ;  and,  being  necessarily  upon  convic- 
tion in  those,  it  is  so  ordered  in  all  other  cases,  for  the  law 
loves  uniformity.  2.  In  outlawries  for  treason  or  felony, 
lands  are  forfeited  only  by  the  judgment :  but  the  goods  and 
chattels  are  forfeited  by  a  man's  being  first  put  in  the  exigent, 
without  staying  till  he  is  quinto  exactus,  or  finally  outlawed ; 
for  the  secreting  himself  so  long  from  justice,  is  construed  a 
flight  in  law  {$)  (19).  8.  The  forfeiture  of  lands  has  relation 
to  the  time*  of  the  fact  committed,  so  as  to  avoid  all  sub- 
sequent sales  and  incumbrances :  but  the  forfeiture  of  goods 
and  chattels  has  no  relation  backwards ;  so  that  those  only 
which  a  man  has  at  the  time  of  conviction  shall  be  forfeited. 
Therefore  a  traitor  or  felon  may  bond  fide  sell  any  of  his 
chattels,  real  or  personal,  for  the  sustenance  of  himself  and 
family  between  the  fact  and  conviction  {i) :  for  personal  pro- 
[*388]  perty  is  of  *so  fluctuating  a  nature,  that  it  passes  through 
many  hands  in  a  short  time ;  and  no  buyer  could  be  safe,  if 
he  were  liable  to  return  the  goods  which  he  had  fairly  bought, 
provided  any  of  the  prior  vendors  had  committed  a  treason  or 
felony.  Yet  if  they  be  collusively  and  not  bond  fide  parted 
with,  merely  to  defraud  the  crown,  the  law,  and  particularly 
the  statute  13  Eliz.  c.  5,  will  reach  them;  for  they  are  all  the 
while  truly  and  substantially  the  goods  of  the  offender :  and 
as  be,  if  acquitted,  might  recover  them  himself,  as  not  parted 
with  for  a  good  consideration ;  so  in  case  he  happens  to  be 
convicted,  the  law  will  recover  them  for  the  king. 
And  corruption  II.  Another  immediate  conscqucncc  of  attainder  is  the  coT- 
ruptiofi  of  bloody  both  upwards  and  downwards ;  so  that  an 
attainted  person  can  neither  inherit  lands  or  other  heredita- 
ments from  his  ancestors,  nor  retain  those  he  is  already  in 
possession  of,  nor  transmit  them  by  descent  to  any  heir ;  but 
the  same  shall  escheat  to  the  lord  of  the  fee,  subject  to  the 
king*s  superior  right  of  forfeiture  :  and  the  person  attainted 
shall  also  obstruct  all  descents  to  his  posterity,  wherever  they 

(s)  3  Inst.  232.  (0  2  Hawk.  P.  C.  454. 

(19>  As  to  forfeiture  by  outlawr}-,  vide  antr,  319,  notes  (4)  and  (5). 


of  blood. 


JUDGMENT    4ND   ITS    CONSEQUENCES.  388 

are  obliged  to  derive  a  title  through  him  to  a  remoter  ances- 
tor (tt)  {20). 

This  is  one  of  those  notions  which  our  laws  have  adopted 
from  the  feodal  constitutions,  at  the  time  of  the  Norman  con- 
quest ;  as  appears  from  its  being  unknown  in  those  tenures 
which  are  indisputably  Saxon,  or  gavel-kind  :  wherein, 
though  by  treason,  according  to  the  ancient  Saxon  laws,  the 
land  is  forfeited  to  the  king,  yet  no  corruption  of  blood,  no 
impediment  of  descents,  ensues  ;  and,  on  judgment  of  mere 
felony,  no  escheat  accrues  to  the  lord.  And  therefore,  as 
every  other  oppressive  mark  of  feodal  tenure  is  now  happily 
worn  away  in  these  kingdoms,  it  is  to  be  hoped,  that  this  cor- 
ruption of  bloodf  with  all  its  connected  consequences,  not 
only  of  present  escheat,  but  of  future  incapacities  of  inheri- 
tance even  to  the  twentieth  generation,  may  in  process  of  time 
be  abolished  by  Act  of  Parliament :  as  it  stands  upon  a  very 
different  footing  from  the  forfeiture  of  lands  for  high  *treason,  [♦SSQ] 
affecting  the  king's  person  or  government.  And  indeed  the 
legislature  has,  from  time  to  time,  appeared  very  inclinable 
to  give  way  to  so  equitable  a  provision  ;  by  enacting,  that,  in 
certain  treasons  respecting  the  papal  supremacy  (w)  and  the 
public  coin  (x),  and  in  many  of  the  new-made  felonies,  created 
since  the  reign  of  Henry  the  eighth  by  act  of  Parliament, 
corruption  of  blood  shall  be  saved.  But  as  in  some  of  the 
acts  for  creating  felonies,  and  those  not  of  the  most  atrocious 
kind,  this  saving  was  neglected,  or  forgotten,  to  be  made,  it 
seems  to  be  highly  reasonable  and  expedient  to  antiquate  the 
whole  of  this  doctrine  by  one  undistinguishing  law :  espe- 
cially as  by  the  aforementioned  statute  of  7  Ann.  c.  ^1,  the 
operation  of  which  is  postponed  by  statute  17  Geo.  II,  c.  39, 
after  the  death  of  the  sons  of  the  late  pretender,  no  attainder 
for  treason  will  extend  to  the  disinheriting  any  heir,  nor  the 
prejudice  of  any  person,  other  than  the  offender  himself; 
which  virtually  abolishes  all  corruption  of  blood  for  treason, 
though,  unless  the  legislature  should  interpose,  it  will  still 
continue  for  many  sorts  of  felony  (21). 

(u)  See  vol.  II,  page  251.  c.  1 ;  8  &  9  W.  III.  c.  26;  15  «c  16 

i^w)  Sut.  5  Elix.  c.  1.  Geo.  II.  c.  28. 

(r)  Stat.  5  Elix.   c.   11;  18  Elix. 


(20)  Vide  ante  385,  note  (15).  (21)  Vide  ante  385,  note  (15). 
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We  are  next  to  consider  how  judgments^  with  their  several 
connected  consequences,  of  attainder,  forfeiture,  and  corrup- 
tion of  blood,  may  be  set  aside.  There  are  two  ways  of  do- 
ing this ;  either  by  falsifying  or  reversing  tlie  judgment,  or 
else  by  reprieve  or  pardon. 

A  judgment  may  be  falsified,  reversed,  or  avoided,  in  the 
first  place,  without  a  writ  of  error,  for  matters  foreign  to  or 
dehors  the  record,  that  is,  not  apparent  upon  the  face  of  it; 
so  that  they  cannot  be  assigned  for  error  in  the  superior  court, 
which  can  only  judge  from  what  appears  in  the  record  itself: 
and  therefore,  if  the  whole  record  be  not  certified,  or  not  truly 
certified,  by  the  inferior  court,  the  party  injured  thereby,  in 
both  civil  and  criminal  cases,  may  allege  a  diminution  of  the 
record,  and  cause  it  to  be  rectified.  Thus,  if  any  judgment 
whatever  be  given  by  persons,  who  had  no  good  commission 
to  proceed  against  tlie  person  condemned,  it  is  void  ;  and  may 
be  falsified  by  shewing  the  special  matter,  without  writ  of 
error.  As,  where  a  commission  issues  to  A.  and  B.,  and 
twelve  others,  or  any  two  of  them,  of  which  A.  or  B.  shall  be 
one,  to  take  and  try  indictments ;  and  any  of  the  other  twelve 
proceed  without  the  interposition  or  presence  *of  either  A.,  or 
B. :  in  this  case  all  proceedings,  trials,  convictions,  and  judg- 
ments are  void  for  want  of  a  proper  authority  in  the  commis- 
sioners, and  may  be  falsified  upon  bare  inspection  without  the 
trouble  of  a  writ  of  error  (a);  it  being  a  high  misdemesnor  in  the 
judges  so  proceeding,  and  little,  if  any  thing,  short  of  murder 
in  them  all,  in  case  the  person  so  attainted  be  executed  and 
suffer  death.  So  likewise  if  a  man  purchases  land  of  another; 
and  afterwards  the  vendor  is,  either  by  outlawry,  or  his  own 
confession,  convicted  and  attainted  of  treason  or  felony  pre- 
vious to  the  sale  or  alienation ;  whereby  such  land  becomes 
liable  to  forfeiture  or  escheat :  now,  upon  any  trial,  the  pur- 

(a)  2  Hawk.  P.  C.  459. 
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chaser  is  at  liberty,  without  bringing  any  writ  of  error,  to  fal- 
sify not  only  the  time  of  the  felony  or  treason  supposed,  but 
the  very  point  of  the  felony  or  treason  itself:  and  is  not  con- 
cluded by  the  confession  or  the  outlawry  of  the  vendor ;  though 
the  vendor  himself  is  concluded,  and  not  suffered  now  to  deny 
the  fact,  which  he  has  by  confession  or  flight  acknowledged. 
But  if  such  attainder  of  the  vendor  was  by  verdict,  on  the 
oath  of  his  peers,  the  alienee  cannot  be  received  to  falsify  or 
contradict  the  fact  of  the  crime  committed ;  though  he  is  at 
liberty  to  prove  a  mistake  in  tirne^  or  that  the  offence  was 
committed  after  the  alienation,  and  not  before  (6). 

Secondly,  a  judgment  may  be  reversed,  by  writ  of  error :  f^  ■SftSceSln'* 
which  lies  from  all  inferior  criminal  jurisdictions  to  the  court  of  ^•^JJ*^** 
King's  Bench  and  from  the  King's  Bench  to  the  house  of  Peers ; 
and  may  be  brought  for  notorious  mistakes  in  the  judgment  or 
other  parts  of  the  record :  as  where  a  man  is  found  guilty  of  perjury 
and  receives  the  judgment  of  felony,  or  for  other  less  plalpable 
errors  (1) ;  such  as  any  irregularity,  omission,  or  want  of  form  in 
the  process  of  outlawry ,  or  proclamations ;  the  want  of  a  proper 
addition  to  the  defendant's  name,  according  to  the  statute  of 
additions ;  for  not  properly  naming  the  sheriff  or  other  officer 
of  the  court,  or  not  duly  describing  where*  his  county-court 
was  held  ;  for  laying  an  offence,  committed  in  the  time  of  the 
late  king,  to  be  done  *against  the  peace  of  the  present ;  and      [*392J 
for  many  other  similar  causes,  which,  though  allowed  out  of 

(6)  3  Inst.  231 ;  1  Hal.  P.  C.  861. 


( 1 )  Where  a  prisoner  was  convicted 
of  perjury  in  an  inferior  jurisdiction, 
and  sentence  of  transportation  was  thus 
entered:  **  wherefore  all  and  singular 
the  said  premises  being  seen,  &c.,  it  is 
ordered  that  the  said  A.  B.  }ae  trans* 
ported,"  &c.  :  it  was  held,  on  error 
brought,  that  this  was  no  judgment ; 
and  the  court  of  King's  Bench  awarded 
a  procedendo  to  the  court  below,  com- 
manding them  to  pronounce  the  proper 
judgment ;  Rei  v.  Kenworthi/y  3  D.  & 
R,  173;  1  B.  &  C.  711.  But  in  Eei 
V.  Etlis,  8  D.  &  R.  173,  6  B.  &  C.  145, 
that  court  held,  that  a  judgment  of 
transportation  for  fourteen  years,  if  bad 
for  excess,  was  bad  in  toto,  and  could 


not  operate  as  a  good  judgment  of 
transportation  for  seven  years;  and 
they  refused  to  send  such  a  judgment 
back  to  the  court  below  to  be  amended, 
and  reversed  it  on  writ  of  error.  And 
see  Rex  v.  F/oiier,  8  D.  &  R.  512; 
5  B.  &  C.  736,  S.  P. 

V^liere  error  is  brought  upon  a  con- 
viction for  felony,  and  after  a  four  day 
rule  has  been  obtained  and  served  upon 
the  attorney  general  and  the  prose- 
cutor, there  is  no  joinder  in  error,  the 
party  convicted  is  entitled  to  be  dis- 
charged out  of  custody.  And  the  same 
in  error  upon  a  conviction  for  a  misde- 
meanor ;  Rex  V.  Howe,  3  Nev.  &  Man. 
462. 


392  REVERSAL   OP   JUlM^llfiM'. 

tenderness  to  life  and  liberty,  are  not  much  to  the  credit  or 
advancement  of  the  national  justice  (2).     These  writs  of  error, 
to  reverse  judgments  in  case  of  misdemesnors,  are  not  to  be 
allowed  of  course,  but  on  sufficient  probable  cause  shewn  to 
the  attorney  general ;  and  then  they  are  understood  to  be 
grantable  of  common  right,  and  ex  debito  justituB.     But  writs 
of  error  to  reverse  attainders  in  capital  cases  are  only  allowed 
ex  gratid ;  and  not  without  express  warrant  under  the  king's 
sign  manual,  or  at  least  by  the  consent  of  the  attorney  general  (c). 
These,  therefore  can  rarely  be  brought  by  the  party  himself, 
especially  where  he  is  attained  for  an  ofience  against  the  state  : 
but  they  may  be  brought  by  his  heir,  or  executor,  after  his 
death,  in  more  favourable  times ;  which  may  be  some  conso- 
lation to  his  family.    But  the  easier,  and  more  effectual  way,  is, 
vum^^^'.      Lastly,  to  reverse  the  attainder  by  Act  of  Parliament.     This 
terofteTour.      may  be  and  hath  been  frequently  done,  upon  motives  of  com- 
passion, or  perhaps  from  the  zeal  of  the  times,  afler  a  sudden 
revolution  in  the  government,  without  examining  too  closely 
into  the  truth  or  validity  of  the  errors  assigned.     And  some- 
times, though  the  crime  be  universally  acknowledged  and 
confessed,  yet  the  merits  of  the  criminal's  family  shall  after 
his  death  obtain  a  restitution  in  blood,  honours,  and  estate,  or 
some,  or  one  of  them,  by  Act  of  Parliament,  which,  so  far  as 
it  extends,  has  all  the  effect  of  reversing  the  attainder,  without 
casting  any  reflections  upon  the  justice  of  the  preceding  sen- 
tence. 
Where  outuw.        The  effect  of  falsifying,  or  reversing,  an  outlawry  is  that  the 
SepMtyUre-  party  shall  be  in  the  same  plight  as  if  he  had  appeared  upon 
tame  rituation    the  copias  :  and,  if  it  be  before  plea  pleaded,  he  shall  be  put 
peared  to  the      to  plead  to  the  indictment ;  if  after  conviction,  he  shall  receive 
ajadffiiient  or    the  sentence  of  the  law :  for  all  the  other  proceedings,  except 

coiiTlction  is  re*        1^1  /•<ii*i«  a* 

serred.  the  par.  ouly  the  proccss  ot  outiawry  tor  his  non-appearance,  *remam 
never  amZed.    good  and  cffcctual  as  before.    But  when  j  udgment,  pronounced 
[•393]      upon  conviction,  is  falsified  or  reversed,  all  former  proceed- 
ings are  absolutely  set  aside,  and  the  party  stands  as  if  he  had 

(c)  1  Vem.  170,  175. 


(2)  Vide  ante  306,  note  (7),  376,      longer  fornish  grounds  for  rcrersing  a 
note  ( 1 ),  where  it  will  be  seen  that  the     judgment, 
informalities  mentioned  in  the  text,  no 
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never  been  at  all  accused ;  restored  in  his  credit,  his  capacity, 
his  blood,  and  his  estates  :  with  regard  to  which  last,  though 
they  be  granted  away  by  the  crown,  yet  the  owner  may  enter 
upon  the  grantee,  with  as  little  ceremony  as  he  might  enter 
upon  a  disseisor  (d).  But  he  still  remains  liable  to  another 
prosecution  for  the  same  offence :  for,  the  first  being  erroneous, 
he  never  was  in  jeopardy  thereby. 

(d)  2  Hawk.  P.  C.  462. 
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R^rre  and     fyg  Q^jy  other  remaining  ways  of  avoiding  the  execution  of 
the  judgment  are  by  a  reprieve,  or  a  pardon  ;  whereof  the 
former  is  temporary  only,  the  latter  permanent. 
lilSwStoli*.         1-  A  reprieve,  from  reprendre,  to  take  back,  is  the  with- 
JJSand8-^^*^°°*  drawing  of  a  sentence  for  an  interval  of  time:  whereby  the 
execution  is  suspended.     This  may  be,  first,  ex  arbitrio  ju- 
diets ;  either  before  or  after  judgment ;  as,  where  the  judge 
is  not  satisfied  with  the  verdict,  or  the  evidence  is  suspicious, 
or  the  indictment  is  insufficient,  or  he  is  doubtful  whether 
the  offence  be  within  clergy  ;  or  sometimes  if  it  be  a  small 
felony,  or  any  favourable  circumstances  appear  in  the  criminals 
character,  in  order  to  give  room  to  apply  to  the  crown  for  either 
an  absolute  or  conditional  pardon.     These  arbitrary  reprieves 
may  be  granted  or  taken  off  by  the  justices  of  gaol  delivery, 
although  their  session  be  finished,  and  their  commission  ex- 
pired :    but   this   rather   by  common  usage,  than    of  strict 
right  (a). 
SiSl  wTfo?**         Reprieves  may  also  be  ex  necessitate  legis  :  as,  where  a 
furernancy,  &c.  j  woman  is  Capitally  convicted,  and  pleads  her  pregnancy ; 
though  this  is  no  cause  to  stay  the  judgment,  yet  it  is  to  respite 
[*895]      the  execution  till  she  be  delivered.     This  is  a  mercy  ^dictated 
by  the  law  of  nature,  in  favorem  proUs ;  and  therefore  no 
part  of  the  bloody  proceedings,  in  the  reign  of  queen  Mary, 
hath  been  more  justly  detested  than  the  cruelty  that  was  ex- 
ercised in  the  island  of  Guernsey,  of  burning  a  woman  big 
with  child :  and  when,  through  the  violence  of  the  flames, 
the  infant  sprang  forth,  at  the  stake,  and  was  preserved  by 
the  by-standers,  after  some  deliberation  of  the  priests  who  as- 
sisted at  the  sacrifice,  they  cast  it  again  into  the  fire  as  a  young 
heretic  (A).     A  barbarity  which  they  never  learned  from  the 
laws  of  ancient  Rome  ;  which  direct  (c),  with  the  same  hu- 

(a)  2  Hal.  P.  C.  412.  (r)  FT.  48.  19,  8. 

(h)  Fox,  Acts  and  Mon. 
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manity  as  our  own,  "  quod  pragnantis  muUeris  damnatof 
poena  differatur^  quoctd  pariat  (1) :"  which  doctrine  has  also 
prevailed  in  England,  as  early  as  the  first  memorials  of  our 
law  will  reach  {d).  In  case  this  plea  be  made  in  stay  of  ex- 
ecution, the  judge  must  direct  a  jury  of  twelve  matrons  or 
discreet  women  to  inquire  the  fact :  and  if  they  bring  in  their 
verdict  quick  with  child,  (for  barely,  with  child,  unless  it  be 
alive  in  the  womb,  is  not  sufficient,)  execution  shall  be  stayed 
generally  till  the  next  session;  and  so  from  session  to 
session,  till  either  she  is  delivered,  or  proves  by  the  course  of 
nature  not  to  have  been  with  child  at  all.  But  if  she  once 
hath  had  the  benefit  of  this  reprieve,  and  been  delivered,  and 
afterwards  becomes  pregnant  again,  she  shall  not  be  entitled 
to  the  benefit  of  a  further  respite  for  that  cause  («).  For  she 
may  now  be  executed  before  the  child  is  quick  in  the  womb ; 
and  shall  not,  by  her  own  incontinence,  evade  the  sentence  of 
justice  (2)  (3). 

Another  cause  of  regular  reprieve  is,  if  the  offender  become  S  J?-Sit?*^^ 
non  compos,  between  the  judgment  and  the  award  of  execu-doubtofwinti. 
tion  (/) :  for  regularly,  as  was  formerly  (y)  observed,  though 
a  man  be  compos  when  he  commits  a  capital  crime,  yet  if  he 
becomes  non  compos  after,  he  shall  not  be  indicted;  if  afler 
indictment,  he  shall  not  be  convicted ;  if  after  conviction,  he 
shall  not  receive  judgment;  if  after  judgment,  he  ♦shall  not      [♦896] 
be  ordered  for  execution :  for,  "furiosus  solo  furore  punitur,*^ 
and  the  law  knows  not  but  he  might  have  offered  some  rea- 
son, if  in  his  senses,  to  have  stayed  these  respective  proceed- 
ings.    It  is  therefore  an  invariable  rule,  when  any  time  inter- 


(rf)  Flet.  1.  I.e.  88. 
(f)  1  Hal.  P.  C.  369. 


(f)  1  Hal.  P.  C.  370. 

(g)  See  page  24. 


(1 )  That  the  punishment  of  a  preg- 
nant woman  shall  be  delayed,  until  she 
has  been  delivered. 

(2)  It  is  usual  for  the  clerk  of  assise 
to  ask  women,  who  receive  sentence  of 
death,  if  they  have  any  thing  to  say, 
why  execution  shall  not  be  awarded 
according  to  the  judgment.  As  the 
execution  of  the  law  in  the  first  in- 
stance is  respited  not  from  a  regard  for 
the  mother,  but  from  tenderness  to- 
wards the  innocent  infant ;  if  then  it 


should  hi^pen  that  she  become  quick 
of  a  second  child,  this  surely  is  as  much 
an  object  of  compassion  and  humanity 

as  the  first Ch. 

(3)  There  is  also  the  reprieve  called 
"  ex  mandato  regis,**  or  from  the  mere 
pleasure  of  the  crown,  expressed  in 
any  way  to  the  court  by  whom  execu- 
tion is  to  be  awarded;  see  1  Hale, 
P.  C.  388;  2  id.  412 ;  2  Hawk.  P.  C. 
c.  51,  $  8.  As  to  reprieves  in  general, 
see  1  Chit.  Cr.  L.  757-62. 
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venes  between  the  attainder  and  the  award  of  execution,  to 
demand  of  the  prisoner  what  he  hath  to  allege,  why  execu- 
tion should  not  be  awarded  against  him :  and  if  he  appears 
to  be  insane,  the  judge  in  his  discretion  may  and  ought  to 
reprieve  him  (4).  Or,  the  party  may  ple€ul  in  bar  of  execu- 
tion ;  which  plea  may  be  either  pregnancy,  the  king*s  par- 
don, an  act  of  grace,  or  diversity  of  person,  viz.  that  he  is 
not  the  same  that  was  attainted,  and  the  like.  In  this  last 
case  a  jury  shall  be  empannelled  to  try  this  collateral  issue, 
namely,  the  identity  of  his  person ;  and  not  whether  guil^ 
or  innocent ;  for  that  has  been  decided  before.  And  in  these 
collateral  issues  the  trial  shall  be  itutanter  (A),  and  no  dme 
allowed  the  prisoner  to  make  his  defence  or  produce  hb  wit- 
nesses, unless  he  will  make  oath  that  he  is  not  the  person 
attainted  (i) :  neither  shall  any  peremptory  challenges  of  the 
jury  be  allowed  the  prisoner  (j);  though  formerly  such 
challenges  were  held  to  be  allowable,  wherever  a  man^s  life 
was  in  question  (A). 


(h)  1  Sid.  72.     See  Append.  $  a 

(0  Post  42. 

0)  1  Lev.  61 ;  Post.  42,  46. 


(k)  Staundf.  P.  C.  163 ;  Ca  Litt. 
157 ;  Hall.  Sum.  259. 


(4)  As  to  the  treatment  of  insane 
persons  generally,  vide  ante,  24-5,  notes 
( 2)  ( 3)  and  (  4).  As  to  the  arraignment 
and  trial  of  insane  persons,  vide  39 
Sc  40  Geo.  III.  c.  94,  §§  1  &  2,  set 
out  ante  324,  note  (5).  By  §  3  of  the 
same  statute,  persons  suspected  of  in- 
sanity, and  of  committing  a  crime,  may 
be  committed  by  a  justice  of  the  peace, 
without  bail,  except  by  two  justices, 
one  of  whom  shall  be  the  justice  who 
issued  the  warrant,  or  by  the  quarter 
sessions,  or  by  one  of  the  judges,  or  by 
the  lord  chancellor,  lord  keeper,  or 
lords  commissioners  of  the  great  seal. 
And  by  §  4,  where  there  is  reason  to 
apprehend  danger  to  his  Majesty's  per- 
son from  the  intrusion  of  any  lunatic, 
and  this  appears  upon  his  examination 
before  the  privy  council,  or  one  of  the 
secretaries  of  state,  the  lord  chancellor 
may  issue  a  commission  of  lunacy  to 
inquire  whether  such  person  is  insane, 
and  whether  danger  may  be  appre- 


hended to  his  Majesty's  person;  and 
if  a  jury  so  find,  the  lord  chancelkr 
may  take  order  for  the  safe  custody  of 
the  lunatic  as  long  as  there  is  reason 
to  apprehend  such  danger.  With  re- 
ference to  the  third  section  of  this  stip 
tute,  it  was  very  recently  held  by  the 
court  of  K.  B.,  that  a  warrant  of  oov- 
mitment  stating  that  "  A.  had  biCB 
discovered  and  i^prehendcd  under  dr- 
ciunstances  that  denoted  a  derange- 
ment of  mind,  and  a  purpose  of  com- 
mitting a  crime,  (that  is  to  say,  an  as- 
sault and  breach  of  the  peace,)  for 
which,  if  committed,  he  would  be  liable 
to  be  indicted,  and  that  it  appeared  to 
the  justice  that  he  ought  to  issue  a 
warrant  for  committing  him  as  a  dan- 
gerous person,  suspected  to  be  insane,** 
sufficiently  expressed  the  cause  of  oooi- 
mitment,  within  the  meaning  of  the 
statute :  and  the  court  refused  to  dis- 
charge the  prisoner ;  ex  parte  Gonriay. 
1  M.  &  R.  619;  7  B.  &  C.  669. 
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II.  If  neither  pregnancy,  insanity,  non-identity,  nor  other  ii.  Pardon  is 
pica,  will  avail  to  avoid  the  judgment,  and  stay  the  execution  lute  and  amia'. 
consequent  thereupon,  the  last  and  surest  resort  is  in  the  of*thrcrown)^* 
king*s  most  gracious  pardon ;  the  granting  of  which  is  the 
most  amiable  prerogative  of  the  crown.     Law,  says  an  able 
writer,   cannot  be   framed  on  principles   of  compassion  to 
guilt :  yet  justice,  by  the  constitution  of  England,  is  bound 
to  be  administered  in  mercy :  this  is  promised  by  the  king 
in  his  coronation  oath,  and  it  is  that  act  of  his  government, 
which  is  the  most  personal,  and  most  entirely  his  own  (/). 
The  king  himself  condemns  no  man ;  that  rugged  task  he 
leaves  to  his  courts  of  justice :  the  great  operation  of  his 
sceptre  is  ♦mercy.     His  power  of  pardoning  was  said  by  our      [*397] 
Saxon  ancestors  {m)  to  be  derived  a  lege  suce  dignitatis  :  and 
it  is  declared  in  parliament,  by  stat.  27  Hen.  VIII.  c.  24, 
that  no  other  person  hath  power  to  pardon  or  remit  any 
treason  or  felonies  whatsoever ;  but  that  the  king  hath  the 
whole  and  sole  power  thereof,  united  and  knit  to  the  imperial 
crown  of  this  realm  (w). 

This  is  indeed  one  of  the  great  advantages  of  monarchy  in 
general,  above  any  other  form  of  government ;  that  there  is 
a  magistrate,  who  has  it  in  his  power  to  extend  mercy, 
wherever  he  thinks  it  is  deserved:  holding  a  court  of  equity 
in  his  own  breast,  to  soften  the  rigour  of  the  general,  law,  in 
such  criminal  cases  as  merit  an  exemption  from  punishment. 
Pardons,  according  to  some  theorists  (o),  should  be  excluded 
in  a  perfect  legislation,  where  punishments  arc  mild  but 
certain:  for  that  the  clemency  of  the  prince  seems  a  tacit 
disapprobation  of  the  laws.  But  the  exclusion  of  pardons 
must  necessarily  introduce  a  very  dangerous  power  in  the 
judge  or  jury,  that  of  construing  the  criminal  law  by  the 
spirit  instead  of  the  letter  (p);  or  else  it  must  be  holden, 
what  no  man  will  seriously  avow,  that  the  situation  and 
circumstances  of  the  offender,  though  they  alter  not  the  ' 
essence  of  the  crime,  ought  to  make  no  distinction  in  the 
punishment.  In  democracies,  however,  this  power  of  pardon 
can  never  subsist ;  for  there  nothing  higher  is  acknowledged 
than  the  magistrate  who  administers  the  laws:  and  it  would 

^/)  Law  of  F'orfcit,  99.  jure  during  the  time  of  usurpation. 

(to)  LL.  Edw.  Conf.  c.  18.  (Bro.  Abr.  t  Charter  de  Pardon,  22.) 

(n)  And  this  power  belongs  only  to  (o)  Beccar.  ch.  46. 

a  king  de  facto,  and  not  to  a  king  He  ( p)  Ihid.  ch.  4. 
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be  impolitic  for  the  power  of  judging  and  of  pardoning  to 
centre  in  one  and  the  same  person.  This,  as  the  president 
Montesquieu  observes  (q),  would  oblige  him  very  often  to 
contradict  himself,  to  make  and  to  unmake  his  decisions:  it 
would  tend  to  confound  all  ideas  of  right  among  the  mass  of 
the  people ;  as  they  would  find  it  difficult  to  tell,  whether  a 
prisoner  were  discharged  by  his  innocence,  or  obtained  a 
[♦898]  pardon  through  favour.  In  ^Holland,  therefore,  if  there  be 
no  stadtholder,  there  is  no  power  of  pardoning  lodged  in  any 
other  member  of  the  state.  But  in  monarchies  the  king  acts 
in  a  superior  sphere ;  and,  though  he  regulates  the  whole 
government  as  the  first  mover,  yet  he  does  not  appear  in  any 
of  the  disagreeable  or  invidious  parts  of  it.  Whenever  the 
nation  see  him  personally  engaged,  it  is  only  in  works  of 
legislature,  magnificence,  or  compassion.  To  him,  therefore, 
the  people  look  up  as  the  fountain  of  nothing  but  bounty 
and  grace ;  and  these  repeated  acts  of  goodness  coming  im- 
mediately from  his  own  hand,  endear  the  sovereign  to  his 
subjects,  and  contribute  more  than  any  thing  to  root  in  thor 
hearts  that  filial  afiection,  and  personal  loyalty,  which  are 
the  sure  establishment  of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  consider,  1.  The 
object  of  pardon :  2.  The  manner  of  pardon :  3.  The  method 
of  allowing  a  pardon :  4.  The  effect  of  such  pardon,  when 
allowed, 
umit^^*'  !•  And,  first,  the  king  may  pardon  all  o£fences  merely 

against  the  crown,  or  the  public;  excepting,  1.  That,  to  pre- 
serve the  liberty  of  the  subject,  the  committing  any  man  to 
prison  out  of  the  realm,  is  by  the  habeaa  corpus  Act,  31  Car.  II. 
c.  2,  made  a  prcemunire,  unpardonable  even  by  the  king. 
Nor,  2.  Can  the  king  pardon,  where  private  justice  is  princi- 
pally concerned  in  the  prosecution  of  ofienders :  nan  potest 
rex  gratiam  facere  cum  injurid  et  damno  aUorum  (r)  (5)." 
Therefore  in  appeals  of  all  kinds  (which  are  the  suit,  not  of 
the  king,  but  of  the  party  injured)  the  prosecutor  may  re- 
lease, but  the  king  cannot  pardon  («).     Neither  can  he  par- 

(q)  Sp.  L.  b.  6,  c.  5.  («)  Ibid.  237. 

(r)  3  Inst.  236. 


(5)  Even  the  king  cannot  eiitend     bo  doing  he  must  compromise  the  in- 
his  mercy  to  an  indiTidaal,  when  hj     terettt  of  the  public. 
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don  a  common  nuisance^  while  it  remains  unredressed,  or  so 
as  to  prevent  an  abatement  of  it ;  though  afterwards  he  may 
remit  the  fine :  because  though  the  prosecution  is  vested  in 
the  king  to  avoid  multiplicity  of  suits,  yet,  during  its  con- 
tinuance, this  offence  savours  more  of  the  nature  of  a  private 
♦injury  to  each  individual  in  the  neighbourhood,  than  of  a  [♦SiW] 
public  wrong  (/).  Neither,  lastly,  can  the  king  pardon  an 
ofience  against  a  popular  or  penal  statute,  after  information 
brought;  for  thereby  the  informer  hath  acquired  a  private 
property  in  his  part  of  the  penalty  (t;). 

There  is  also  a  restriction  of  a  peculiar  nature,  that  affects  it  cannot  bo 

.  pleaded  to  an 

the  prerogative  of  pardoning,  in  case  of  parliamentary  im-  impeachment 
peachments  ;  viz,  that  the  king*s  pardon  cannot  be  pleaded  in  paruament, 

1     .  ,  ,  ^     .  1     ,1       .         •  J  thooirh  alter  the 

to  any  such  impeachment,  so  as  to  impede  the  inquiry,  and  impeachment  u 
stop  the  prosecution  of  great  and  notorious  ofienders.  There*  teems  the  king 
fore  when,  in  the  reign  of  Charles  the  second,  the  earl  of  uYpiuSonT* 
Danby  was  impeached  by  the  house  of  Commons  of  high 
treason,  and  other  misdemesnors,  and  pleaded  the  king's 
pardon  in  bar  of  the  same,  the  commons  alleged  (ti),  "  that 
there  was  no  precedent  that  ever  any  pardon  was  granted 
to  any  person  impeached  by  the  commons  of  high  treason,  or 
other  high  crimes,  depending  the  impeachment  ;*'  and  there- 
upon resolved  {w),  "  that  the  pardon  so  pleaded  was  illegal 
and  void,  and  ought  not  to  be  allowed  iji  bar  of  the  impeach- 
ment of  the  commons  of  England  ;**  for  which  resolution 
they  assigned  (x)  this  reason  to  the  house  of  Lords,  "  that 
the  setting  up  a  pardon  to  be  a  bar  of  an  impeachment  de- 
feats the  whole  use  and  effect  of  impeachments ;  for  should 
this  point  be  admitted,  or  stand  doubted,  it  would  totally  dis- 
courage the  exhibiting  any  for  the  future  ;  whereby  the  chief 
institution  for  the  preservation  of  the  government  would  be 
destroyed.**  Soon  after  the  revolution,  the  commons  renewed 
the  same  claim,  and  voted  (y),  "  that  a  pardon  is  not  plead- 
able in  bar  of  an  impeachment.**  And,  at  length,  it  was 
enacted  by  the  act  of  Settlement,  12  and  13  W.  III.  c.  2, 
''  that  no  pardon  under  the  great  seal  of  England  shall  be 
pleadable  to  an  impeachment  by  the  commons  in  parliament.*' 
But,  after  the  impeachment  has  been  solemnly  heard  and  de- 
termined, it  is  not  understood  that  the  ♦king*s  royal  grace  is      r*400] 

{t)  2  Hawk.  P.  C.  391.  (u?)  IWd.  5  May.  J 679. 

(»)  8  Intt  288.  (a)  Ibid.  26  May.  1679. 

(u)  Com.  Journ.  28  Apr.  J679.  (y)  IWd.  6  Juiw,  1689. 
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Its  mumcr  also 
U  limited. 
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further  restrained  or  abridged:  for»  after  the  impeachment 
and  attainder  of  the  six  rebel  lords  in  17 15,  three  of  them 
were  from  time  to  time  reprieved  by  the  crown,  and  at 
length  received  the  benefit  of  the  king*s  most  gracious  par- 
don (6). 

2.  As  to  the  manner  of  pardoning.  1.  First,  it  must  be 
under  the  great  seal.  A  warrant  under  the  privy  seal,  or  »gn 
manual,  though  it  may  be  a  sufficient  authority  to  admit  the 
party  to  bail,  in  order  to  plead  the  king*s  pardon,  when  ob- 


(6)  The  foUowing  remarkable  re- 
oord,  in  which  it  is  both  acknowledged 
by  the  commons  and  asserted  by  the 
king,  proves  that  the  king's  prerogati?e 
to  pardon  delinquents  convicted  in  im- 
peachments, is  as  ancient  as  the  con« 
•tttntion  itself. 

lUm  prU  la  eommun*  a  nohtre  dit 
uigMur  U  roi  que  nul  pardon  soil 
granU  a  nuUy  persorUf  petit  ne  grande, 
q*ont  $ite  de  ton  eounteil  et  seremtntet, 
«t  tont  empeuket  en  ee$t  prtwent  par- 
lement  de  vie  ne  de  membre,  fyn  ne  de 
rmunceon,  dtforfaiture  det  terret,  tennt' 
nunt,  biens,  ou  chateux,  lesqueux  »ont 
km  terront  trovet  en  aueun  drfaut  en- 
eontre  leur  ligeancet  et  la  tenure  de 
l$ur  dit  terement ;  nuiit  q'ilt  ne  terront 
jeunwut  eonseillert  ne  officer*  du  roi, 
mats  en  tout  oustez  de  la  courte  le  roi 
et  de  conseil  at  tout  jourt,  Et  sur  ceo 
eoit  en  present  parlement/ait  estatut  s*il 
plett  au  roi,  et  de  tout  autm  en  temps 
a  venir  en  eas  senUtlabUs,  pur  profit  du 
rot  et  du  roialme, 

Ruponsio:  Le  roi  entfra  sa  voUnte, 
auM  mieltz  lui  stmblera ;  Rot.  Pari. 
20Edw.  III.  n.  168.* 


After  the  lords  have  delivered  their 
sentence  of  guilty,  the  commons  have 
the  power  of  pardoning  the  impeadied 
convict,  by  refusing  to  demand  judg- 
ment against  him,  for  no  judgment  can 
be  pronounced  by  the  lords  till  it  it 
demanded  by  the  commons.  Lordlfac- 
clesfield  was  found  guilty  without  a 
dissenting  voice  in  the  house  of  Lords ; 
but  when  the  question  was  afterwards 
proposed  in  the  house  of  Commons, 
tiiat  this  house  will  demand  judgment  ef 
the  lords  against  Thomas  earl  of  Mat' 
cletfield,  it  occasioned  a  warm  debate, 
but  (the  previous  question  being  first 
moved)  it  was  carried  in  the  affirma- 
tive by  a  majority  of  196  vdces  against 
65;  Comm.  Joum.  27  May,  1725; 
6  H.  St  Tr.  762.  In  the  impeach- 
ment of  Warren  Hastings,  esq.  it  was 
decided,  after  much  serious  and  learned 
investigation  and  discussion,  by  a  very 
great  majorityin  each  house  oS  parlia- 
ment, that  an  impeachment  was  not 
abated  by  a  dissolution  of  the  parlia- 
ment, though  almost  all  the  legal  cha- 
racters of  each  house  voted  in  the  mi- 
norities.— Ch. 


*  Also,  the  commons  pray  our  said 
lord  the  king  that  no  pardon  shall  be 
granted  to  any  person,  high  or  low, 
who  has  been  of  his  council,  and  oath, 
and  is  impeached  in  the  present  par- 
liament of  life  or  of  limb,  fine  or  ran- 
som, of  forfeiture  of  lands,  tenements, 
goods  or  chattels,  and  who  is  or  shall 
be  found  in  any  default  against  his  al- 
legiance, and  the  holding  of  hi^  «Rid 


oath ;  but  that  such  shall  never  more 
be  a  counsellor  or  officer  of  the  king, 
but  shall  be  wholly  ousted  from  the 
court  and  council  of  the  king  for  ever. 
And  so  let  it  be  deemed  in  die  present 
parliament,  if  it  please  the  king,  and 
for  all  times  to  come  in  like  cases  lor 
the  good  of  the  king  and  the  realm.  . 
Answer  :  The  king  will  declare  hit 
pleasure,  w  shall  seem  best  to  him. 
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iained  in  proper  form,  yet  is  not  of  itself  a  complete  irrevO" 
cable  pardon  {z)  (7).  2.  Next  it  is  a  general  rule,  that 
wherever  it  may  reasonably  be  presumed  the  king  is  deceived, 
the  pardon  is  void  (a).  Therefore  any  suppression  of  truth, 
or  suggestion  of  falsehood,  in  a  charter  of  pardon,  will  vitiate 
the  whole ;  for  the  king  was  misinformed  (6).  3.  General 
words  have  also  a  very  imperfect  effect  in  pardons.    A  pardon 


(a)  5  St.  Tr.  166,  173. 
(a)  2  Hawk.  P.  C.  388. 


(b)  3  Inst.  238. 
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(7)  By  7  &  8  Geo.  IV.  c.  28,  §  13, 
it  is  enacted,  "  that  where  the  king's 
majesty  shall  be  pleased  to  extend  his 
royal  mercy  to  any  offender  convicted 
of  felony,  punishable  with  death  or 
otherwise,  and  by  warrant  under  his 
royal  sign  manual,  countersigned  by  one 
of  his  principal  secretaries  of  state, 
shall  grant  to  such  offender  either  a 
free  or  conditional  pardon:  the  dis- 
charge of  such  offender  out  of  custody 
in  the  case  of  a  free  pardon,  and  the 
performance  of  the  condition  in  the  case 
of  a  conditional  pardon,  shall  have  the 
effect  of  a  pardon  under  the  great  seal 
for  such  offender,  as  to  the  felony  for 
which  such  pardon  shall  be  so  granted. 
Provided,  always,  that  no  free  pardon, 
nor  any  such  discharge  in  consequence 
thereof,  nor  any  conditional  pardon,  nor 
the  performance  of  the  condition 
thereof  in  any  of  the  cases  aforesaid, 
shall  prevent  or  mitigate  the  punish- 
ment to  which  the  offender  might  other- 
wise be  lawfully  sentenced  on  a  sub- 
sequent conviction,  for  any  felony  com- 
mitted after  the  granting  of  any  such 
pardon."  This  section  is  in  substance 
a  re-enactment  of  sect.  1  of  the  unre- 
pealed statute  6  Geo.  IV.  c.  25,  with 
the  exception  of  the  proviso,  which  is 
new. 

A  proclamation  promising  a  pardon 
cannot  be  pleaded  as  a  pardon  ;  liei  v. 
Garside,  4  Nev.  ic  Man.  33. 

But  where  such  a  proclamation  had 
been  made,  the  court  of  King's  Bench, 
into  which  the  prisoners,  convicted  of 
murder,  had  been  brought  by  habeas 


corpus,  and  the  record  of  this  convic- 
tion by  certiorari,  deferred  awarding 
execution  of  the  sentence  of  death, 
until  the  prisoners  should  have  had 
time  to  apply  to  the  secretary  of  stato 
for  a  pardon  ;  Id.  Ibid. 

SembUf  that  a  pardon  after  judgment 
may  be  pleaded  ore  tenusy  and  that  there 
may  be  a  demurrer  to  such  plea  ore 
teiius ;   Id.  Ibid. 

By  30  Geo.  III.  c.  47,  the  king 
may  authorize  the  governor  of  any  place 
to  which  convicts  are  transported,  to 
remit,  either  absolutely  or  conditionally, 
the  whole,  or  any  part  of  their  term  of 
transportation;  which  remission  shall 
be  of  the  same  effect  as  if  his  Majesty 
had  signified  his  intention  of  mercy 
under  the  sign  manual ;  and  the  names 
of  such  convicts  arc  to  be  inserted  in 
the  next  general  pardon  which  shall 
pass  the  great  seal. 

And  by  sect.  26  of  the  5  Geo.  IV. 
c.  84,  it  is  enacted,  that  a  felon  under 
sentence  or  order  of  transportation,  re- 
ceiving a  remission  of  the  sentence  from 
the  governor  of  New  South  Wales,  or 
any  other  colony,  who  may  be  autho- 
rized to  grant  the  same,  while  such 
felon  shall  reside  in  a  place  where  ho 
may  lawfully  reside,  under  such  sen- 
tence, order,  or  remission,  may  sue  for 
the  recovery  of  any  property  acquired 
by  him  since  his  conviction,  or  for  any 
damage  or  injury  sustained  by  him. 
This  enactment  was  introduced  shortly 
after  the  decision  of  the  court  of  K.  B. 
in  the  case  of  Bittitck  v.  Doddt^  2  B. 
k  A.  2iJ8,  which  see  ante,  371,  note  (2). 
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of  all  felonies  will  not  pardon  a  conviction  or  attainder  of 
felony,  (for  it  is  presumed  the  king  knew  not  of  those  pro- 
ceedings,) but  the  conviction  or  attainder  must  be  particularly 
mentioned  (c) ;  and  a  pardon  of  felonies  will  not  include  pi- 
racy (c[) ;  for  that  is  no  felony  punishable  at  the  common 

law.  (8)    4.   It  is  also  enacted  by  statute  13  Ric.  II.  st  ^, 
c.  1|  that  no  pardon  for  treason,  murder,  or  rape,  shall  be 
allowed,  unless  the  ofience  be  particularly  specified  therein ; 
and  particularly  in  murder  it  shall  be  expressed,  whether  it 
was  committed  by  lying  in  wait,  assault,  or  malice  prepense. 
Upon  which  Sir  Edward  Coke  observes  {e),  that  it  was  not 
the  intention  of  the  parliament  that  the  king  should  ever  par- 
don murder  under  these   aggravations;  and  therefore  they 
prudently  laid  the  pardon  under  these  restrictions,  because 
they  did  not  conceive  it  possible  that  the  king  would  ever 
excuse  an  offence  by  name,  which  was  attended  with  such 
high  aggravations.     And  it  is  remarkable  enough,  that  there 
is  no  precedent  of  a  pardon  in  the  register  for  any  other 
[*401]      homicide,  than  that  *  which  happens  se  defendendo  or  per  in- 
fortunium :  to  which  two  species  the  king's  pardon  was  ex- 
pressly  confined  by  the  statutes   S  Edw.    III.   c.  S,   and 
14  Edw.  III.  c.  15,  which  declare  that  no  pardon  of  homi- 
cide shall  be  granted,  but  only  where  the  king  may  do  it  by 
the  oath  of  his  crown :  that  is  to  say,  where  a  man  slayeth 
another  in  his  own  defence,  or  by   misfortune.      But  the 
statute  of  Richard  the  second,  before  mentioned,  enlarges  by 
implication  the  royal  power :  provided  the  king  is  not  de- 
ceived in  the  intended  object  of  his  mercy.     And  therefore 
pardons  of  murder  were  always  granted  with  a  nan  obstante 
of  the  statute  of  king  Richard,  till  the  time  of  the  revolution ; 
when  the  doctrine  of  non  obstante  ceasing,  it  was  doubted 
whether  murder  could  be   pardoned  generally ;  but  it  was 
determined  by  the  court  of  King's  Bench  (/),  that  the  king 

(c)  2  Hawk.  p.  C.  383.  («)  3  Inst  236. 

(rf)  1  Hawk.  P.  C.  99.  (/)  Salk.  499. 


(8)  The  statute  of  28  Hen.  VIIL  §  11.     The  offence  of  j^racy,  thefe- 

c.  15,  does  not  alter  the  nature  of  the  fore,  remains,  as  before,  of  a  qiedal 

offence  of  piracy,  so  as  to  make  that  nature,  and  is  not  included  in  a  gene- 

which  was  before  a  felony  only  by  the  ral  pardon  of  all  felonies ;    Id.  §  12  ^         ; 

ctril  law,  now  become  a  felony  by  the  3  Inst.  1 12 ;  F.  Moor,  756 ;  Colljer*s  ' 

common  law  \    1  Hawk.  P.  C.  c.  20,  Cr.  St  498,  note. 
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may  pardon  on  an  indictment  of  murder,  as  well  as  a  subject 
may  discharge  an  appeal.  Under  these,  and  a  few  other  re- 
strictions, it  is  a  general  rule,  that  a  pardon  shall  be  taken 
most  beneficially  for  the  subject,  and  most  strongly  against 
the  king. 

A  pardon  may  also  be  conditional ;  that  is,  the  king  may  Jj^J^j^  ****"' 
extend  his  mercy  upon  what  terms  he  pleases  ;  and  may  an- 
nex to  his  bounty  a  condition  either  precedent  or  subsequent, 
on  the  performance  whereof  the  validity  of  the  pardon  will 
depend ;  and  this  by  the  common  law  (g).  Which  preroga- 
tive is  daily  exerted  in  the  pardon  of  felons,  on  condition  of 
being  confined  to  hard  labour  for  a  stated  time,  or  of  trans- 
portation to  some  foreign  country  for  life,  or  for  a  term  of 
years  ;  ^uch  transportation  or  banishment  (A)  being  allowable 
and  warranted  by  the  habeas  corpus  Act,  31  Car.  II.  c.  2, 
sec.  14,  and  both  the  imprisonment  and  transportation  ren- 
dered more  easy  and  effectual  by  statutes  8  Geo.  II  [.  c.  15, 
and  19  Geo.  III.  c.  74  (9). 

(^)  2  Hawk.  P.  C.  994.  to  have  been  first  inflicted  as  a  punish- 

{h  )  Transportation  is  said  (Bar.  352)      ment,  by  statute  99  Eliz.  c.  4. 


(9)  The  8  Geo.  III.  c.  15,  is  re- 
pealed by  the  5  Geo.  IV.  c.  84,  and  the 
19  Geo.  III.  c.  74,  by  the  7  &  8  Geo. 
IV.  c.  27 ;  and  by  9  Geo.  IV.  c.  32, 
§  3,  reciting,  that  it  is  expedient  to 
prevent  all  doubts  respecting  the  civil 
rights  of  persons  convicted  of  felonies 
not  capital,  who  have  undergone  the 
punbhment  to  which  they  were  ad- 
judged, \X  is  enacted,  that  where  any 
offender  hath  been  or  shall  be  convicted 
of  any  felony  not  punishable  with  death, 
and  hath  endured  or  shall  endure  the 
punishment  to  which  such  offender  hath 
been  or  shall  be  adjudged  for  the  same, 
the  punishment  so  endured  hath  and 
shall  have  the  like  effects  and  conse- 
quences as  a  pardon  under  the  great 
seal  as  to  the  felony  whereof  the  offen- 
der was  so  convicted  ;  provided  always 
that  nothing  therein  contained,  nor  the 
enduring  of  such  punishment,  shall  pre- 
vent or  mitigate  any  punishment  to 
which  the  offender  might  otherwise  be 
lawfully  sentenced  on  a  subsequent  con- 
viction for  any  other  felony. 

This  Act  is  entitled,  "  An  Act  for 


amending  the  law  of  evidence  in  cer- 
tarn  cases,*'  and  it  was  doubtless  the 
object,  as  it  is  the  effect,  of  the  enact- 
ment in  the  third  section,  to  restore  to 
the  party  therein  mentioned  his  com- 
petency as  a  witness. 

It  has  been  held  that  in  order  to  es- 
tabluh  the  incompetency  of  a  witness 
on  the  ground  of  infamy,  the  judgment 
against  him  must  be  proved  in  the  usual 
way:  and  that  an  admission  by  the 
witness  himself,  that  he  is  confined  un- 
der such  judgment,  is  not  sufficient  to 
render  him  incompetent,  however  it 
may  affect  his  credit ;  Rex  v  Castle  Ca- 
reinion,  8  East,  78.  It  has  also  been 
held  that  a  person  convicted  of  felony, 
sentenced  to  transportation,  confined  in 
the  hulks  for  the  term,  and  discharged 
at  the  end  of  it,  was  a  competent  wit- 
ness ;  such  confinement  operating  as 
a  statute  pardon :  and  that  his  having 
escaped  twice  during  such  confinement 
for  a  few  hours  each  time,  did  not  de- 
stroy the  effect  of  the  pardon;  Rex  v 
Badcock,  R.  fit  R.  C.  C.  248. 
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and  may  be  ai.  3.  With  regard  to  the  manner  of  allowing  pardons:  we 
puiiameDt,  or,  may  observe,  that  a  pardon  by  act  of  parliament  is  more 
^^~  ♦beneficial    than   by  the  king*s  charter;  for  a  man  is  not 

bound  to  plead  it,  but  the  court  must  ^o;  officio  take  notice  of 
it  (f) ;  neither  can  he  lose  the  benefit  of  it  by  his  own  laches 
or  negligence,  as  he  may  of  the  king's  charter  of  pardon  (k). 
Tlie  king*s  charter  of  pardon  must  be  specially  pleaded,  and 
that  at  a  proper  time :  for  if  a  man  is  indicted,  and  has  a 
pardon  in  his  pocket,  and  afterwards  puts  himself  upon  his 
trial  by  pleading  the  general  issue,  he  has  waived  the  benefit 
of  such  pardon  (/).  But,  if  a  man  avails  himself  thereof,  as 
soon  as  by  course  of  law  he  may,  a  pardon  may  either  be 
pleaded  upon  arraignment,  or  in  arrest  of  judgment,  or  in  the 
present  stage  of  proceedings,  in  bar  of  execution.  Anciendy, 
by  statute  10  Edw.  III.  c.  ^,  no  pardon  of  felony  could  be 
allowed,  unless  the  party  found  sureties  for  the  good  beha- 
viour before  the  sheriff  and  coroners  of  the  county  (w).  But 
that  statute  is  repealed  by  the  statute  5  and  6  W.  and  M. 
c.  13,  which,  instead  thereof,  gives  the  judges  of  the  court 
a  discretionary  power  to  bind  the  criminal,  pleading  such 
pardon,  to  his  good  behaviour,  with  two  sureties,  for  any 
term  not  exceeding  seven  years. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king,  is  to 
make  the  offender  a  new  man  :  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annexed  to  that  offence  for  which 
he  obtains  his  pardon  ;  and  not  so  much  to  restore  his 
former,  as  to  give  him  new  credit  and  capacity.  But  nothing 
can  restore  or  purify  the  blood  when  once  corrupted,  if  the 
pardon  be  not  allowed  till  after  attainder,  but  the  high  and 
transcendent  power  of  parliament.  Yet  if  a  person  attainted 
receives  the  kings  pardon,  and  afterwards  hath  a  son,  that 
son  may  be  heir  to  his  father,  because  the  father  being  made 
a  new  man,  might  transmit  new  inheritable  blood ;  though, 
had  he  been  born  before  the  pardon,  he  could  never  have 
inherited  at  all  (w)  (10). 


Its  effect  is  to 
make  the  of- 
fender a  new 


(0  Post.  43. 

(k)  2  Hawk.  P.  C.  897. 

(/)  Ibid.  896. 


(m)  Salk.  499. 

(ti)  See  vol.  II.  page  254. 


(10)  A  son  bom  after  the  attainder 
may  inherit  if  he  has  no  elder  brother 
living  bom  before  the  attainder,  other. 


wise  the  land  will  escheat  pro  tieftcf 
httredis ;  1  H.  P.  C.  SSa— Ch. 
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There  now  remains  nothing  to  speak  of,  but  execution ;  ^^^°'  ^* 
the  completion  of  human  punishment.  And  this,  in  all  cases,  »»«»»«>  puntth. 
as  well  capital  as  otherwise,  must  be  performed  by  the  legal 
officer,  the  sheriff  or  his  deputy;  whose  warrant  for  so  doing 
was  anciently  by  precept  under  the  hand  and  seal  of  the 
judge,  as  it  is  still  practised  in  the  court  of  the  lord  high 
steward,  upon  the  execution  of  a  peer  (a) :  though,  in  the 
court  of  the  peers  in  parliament,  it  is  done  by  writ  from  the 
king  (6).  Afterwards  it  was  established  (c),  that,  in  case  of 
life,  the  judge  may  command  execution  to  be  done  without 
any  writ.  And  now  the  usage  is,  for  the  judge  to  sign  the 
calendar,  or  list  of  all  the  prisoner's  names,  with  their  sepa- 
rate judgments  in  the  margin,  which  is  left  with  the  sheriff. 
As,  for  a  capital  felony,  it  is  written  opposite  to  the  prisoner's 
name,  "  let  him  be  hanged  by  the  neck ;"  formerly,  in  the 
days  of  Latin  and  abbreviation  {d),  "  su^,  per  coV*  for  "  sus- 
pendatur  per  collumJ^  And  this  is  the  only  warrant  that  the 
sheriff  has  for  so  material  an  act  as  taking  away  the  life  of 
another  (e).  It  may  certainly  afford  matter  of  speculation, 
that  in  civil  causes  there  should  be  such  a  variety  of  writs  of 
execution  to  recover  a  trifling  debt,  issued  in  the  king's 
name,  and  under  the  seal  of  the  court,  without  which  the 
sheriff  *cannot  legally  stir  one  step ;  and  yet  that  the  execu-  [MOt] 
tion  of  a  man,  the  most  important  and  terrible  task  of  any, 
should  depend  upon  a  marginal  note  (1). 

(a)  2  Hal.  P.  C.  409.  (W)  Staundf.  P.  C.  182. 

(6)  See  Append.  §  5.  («•)  5  Mod.  22. 

(r)  Finch.  L.478. 

( 1 )  Though  it  be  true  that  a  mar-  the  learned  commentator.     At  the  end 

ginal  note  of  a  calendar,  aigned  by  the  of  the  assizes  the  clerk  of  assifee  makes 

judge,   is  the  only  warrant  that  the  out  in  writing  four  lists  of  all  the  pri- 

sheriff  has  for  the  execution  of  a  con-  soners,  with  separate   columns,  con- 

vict,  yet  it  is  made  with  more  caution  taining  their  crimes,  Terdicts,  and  sen- 

and  <(olcmnity  than  is  represented  by  tences,  leaving  a  blank  column,  which 
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The  sherifl',  upon  receipt  of  his  warrant,  is  to  do  execu- 
tion within  a  convenient  time ;  which  in  the  country  is  also 
left  at  large.  In  London,  indeed,  a  more  solemn  and  be- 
coming exactness  is  used,  both  as  to  the  warrant  of  execution, 
and  the  time  of.  executing  thereof:  for  the  recorder,  after 
reporting  to  the  king  in  person  the  case  of  the  several  pri- 
soners, and  receiving  his  royal  pleasure,  that  the  law  must 
take  its  course,  issues  his  warrant  to  the  sheriffs  ;  directing 
them  to  do  execution  on  the  day  and  at  the  place  assigned  (/). 
And,  in  the  court  of  King's  Bench,  if  the  prisoner  be  tried  at 
the  bar,  or  brought  there  by  habeas  corpus^  a  rule  is  made 
for  his  execution ;  either  specifying  the  time  and  place  (y), 
or  leaving  it  to  the  discretion  of  the  sheriff*  (A)  (2).  And, 
throughout  the  kingdom,  by  statute  35  Geo.  II.  c«  S7,  it  is 
enacted,  that,  in  case  of  murder,  the  judge  shall  in  his  sen- 
tence direct  execution  to  be  performed  on  the  next  day  but 
one  after  sentence  passed  {%).  But,  otherwise,  the  time  and 
place  of  execution  are  by  law  no  part  of  the  judgment  {k)  (3). 


(/)  See  Append.  §  4. 

{g)  St  Trials,  Ti.  332;  Fo«t.  4a 

{h)  See  Append.  $  3. 


(t)  See  page  202. 
(Xc)  So  held  by  Uie  twelve  judges, 
Mich.  10  Geo.  III. 


the  judge  fills  up  opposite  the  names 
of  the  capital  convicts  by  writing,  to  be 
reprieved,  respited,  trantported,  S(c. 
These  four  calendars,  being  first  care- 
fully compared  together  by  the  judge 
and  the  clerk  of  assize,  are  signed  by 
them,  and  one  is  given  to  the  sherifiT, 
one  to  the  gaoler,  and  the  judge  and 
the  clerk  of  assize  each  keep  another. 
If  the  sheriff  receives  afterwards  no 
special  order  from  the  judge,  he  exe- 
cutes the  judgment  of  the  law  in  the 
usual  manner,  agreeably  to  the  direc- 
tions of  his  calendar.*  In  every  county 
this  important  subject  is  settled  with 
great  deliberation  by  the  judge  and  the 
clerk  of  assize,  before  the  judge  leaves 
the  assize  town ;  but  probably  in  dif. 
ferent  counties,  with  some  slight  varia- 
tion, as  in  Lancashire,  no  calendar  is 
left  with  the  gaoler,  but  one  b  sent  to 
the  secretary  of  state. 


If  the  judge  thinks  it  prc^r  to  re- 
prieve a  capital  convict,  he  sends  a 
memorial  or  certificate  to  the  king*» 
most  excellent  Majesty,  directed  to  tiie 
secretary  of  state's  office,  stating  that, 
from  favourable  circumstances  appear- 
ing  at  the  trial,  he  recommends  him  to 
his  Majesty's  mercy,  and  to  a  pankn 
upon  condition  of  transportation  or  i 
slight  punishment  This 
dation  is  always  attended  to. — Cb. 

(2)  Thecourtof  K.  B.haaantiiority 
to  order  the  sheriff  of  any  county,  or 
the  marshal  of  the  court,  to  carry  into 
execution  a  sentence  of  death,  pco- 
nounced  by  a  judge  under  a  commis- 
sion of  oyer  and  terminer  and  general 
gaol  delivery  ;  Rex  v.  Gardde,  4  Nev. 
&  Man.  3a 

(3)  Vide  ante,  202,  latter  part  of 
note  (55). 


Vide  poit,  n.  (3). 
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It  lias  been  well  observed  {!),  that  it  is  of  great  importance, 
that  the  punishment  should  follow  the  crime  as  early  as  pos- 
sible ;  that  the  prospect  of  gratification  or  advantage  which 
tempts  a  man  to  commit  the  crime,  should  instantly  awake 
the  attendant  idea  of  punishment.  Delay  of  execution  serves 
only  to  separate  these  ideas :  and  then  the  execution  itself 
affects  the  minds  of  the  spectators  rather  as  a  terrible  sight, 
than  as  the  necessary  consequence  of  transgression  (4). 

The  sheriff'  cannot  alter  the  manner  of  the  elecution  by  SJ^ed^sSictiy 
substituting  one  death  for  another,  without  being  guilty  of  JJi^JJJJJ^ 
felony  himself,  as  has  been  formerly  said  (m).  It  is  held  ^""TSlin'il 
also  *by  Sir  Edward  Coke(n)  and  Sir  Matthew  Hale(o),  *•  -* 
that  even  the  king  cannot  change  the  punishment  of  the  law, 
by  altering  the  hanging  or  burning  into  beheading ;  though, 
when  beheading  is  part  of  the  sentence,  the  king  may  remit 
the  rest.  And,  notwithstanding  some  examples  to  the  con- 
trary, Sir  Edward  Coke  stoutly  maintains,  that  '*  judicandum 
est  legihusy  non  exemplis.**  But  others  have  thought  (p),  and 
more  justly,  that  this  prerogative,  being  founded  in  mercy, 
and  immemorially  exercised  by  the  crown,  is  part  of  the 
common  law.  For,  hitherto,  in  every  instance,  all  these  ex- 
changes have  been  for  more  merciful  kinds  of  death;  and 
how  far  this  may  also  fall  within  the  king's  power  of  granting 
conditional  pardons,  {viz.  by  remitting  a  severe  kind  of  death, 
on  condition  that  the  criminal  submits  to  a  milder,)  is  a  mat- 
ter that  may  bear  consideration.  It  is  observable,  that  when 
Lord  Stafford  was  executed  for  the  popish  plot  in  the  reign  of 
king  Charles  the  Second,  the  then  sheriffs  of  London,  having 
received  the  king's  writ  for  beheading  him,  petitioned  the 
house  of  Lords,  for  a  command  or  order  from  their  lordships. 


(0  Beccar.  ch.  19. 
(m)  See  page  179. 
(n)  S  Inst.  52. 


(o)  2  HaL  P.  C.  412. 
0>)  Post.  270,  F.  N.  B.  244,  h.  19 
R}Tn.  Foed.  284. 


(4)  A  sheriff  is  not  bound  upon  ser- 
vice on  him  of  a  copy  of  the  calendar 
of  prisoners,  signed  by  a  judge  of  gaol 
delivery  at  the  assizes,  to  execute  pri- 
•oners  upon  whom  sentence  of  death 
has  been  passed,  unless  such  prisoners 
are  in  his  legal  custody;  Rex  y. Antra- 
but,  4  Nev.  fc  Man.  565. 

But  where  the  sheriff  has  the  cus- 


tody of  the  prisoner,*  the  judgment  of 
the  court  passing  sentence  of  death 
upon  him,  is,  without  any  warrant  or 
copy  of  the  calendar,  sufficient  to  au- 
thorize and  require  the  sheriff  to  do 
execution  :  for  the  copy  of  the  calen- 
dar, signed  by  the  judge,  is  a  mere 
memorial ;  id.  ibid. 
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how  the  said  judgment  should  be  executed ;  for,  he  being 
prosecuted  by  impeachment^  they  entertained  a  notion  (which 
is  said  to  have  been  countenanced  by  Lord  Russel)  that  the 
king  could  not  pardon  any  part  of  the  sentence  (q).  The 
lords  resolved  (r),  that  the  scruples  of  the  sherifia  were  un- 
necessary, and  declared,  that  the  king's  writ  ought  to  be 
obeyed.  Disappointed  of  raising  a  flame  in  that  assembly, 
they  immediately  signified  (i)  to  the  house  of  Commons  by 
one  of  the  members,  that  they  were  not  satisfied  as  to  the 
power  of  the  said  writ.  That  house  took  two  days  to  con- 
sider of  it ;  and  then  (t)  sullenly  resolved,  that  the  house  was 
content  that  the  sheriff  do  execute  Lord  Stafford,  by  severing 
his  head  from  his  body.  It  is  further  related,  that  when 
afterwards  the  same  Lord  Russel  was  condemned  for  high 
treason  upon  indictment,  the  king,  while  he  remitted  the  ig- 
[*406]  nominious  part  of  ♦the  sentence,  observed,  "  that  his  lord- 
ship would  now  find  he  was  possessed  of  that  prerogative, 
which,  in  the  case  of  Lord  Stafford,  he  had  denied  him  (ti).'' 
One  can  hardly  detennine,  at  this  distance  from  diose  tur- 
bulent times,  which  most  to  disapprove  of,  the  indecent  and 
sanguinary  zeal  of  the  subject,  or  the  cool  and  cruel  sarcasm 
of  the  sovereign, 
and  efltectuftiiy.  To  couclude :  it  is  clear,  that  if,  upon  judgment  to  be 
hanged  by  the  neck  till  he  is  dead,  the  criminal  be  not 
thoroughly  killed,  but  revives,  the  sheriff  must  hang  him 
again  {w).  For  the  former  hanging  was  no  execution  of  the 
sentence ;  and,  if  a  false  tenderness  were  to  be  indulged  in 
such  cases,  a  multitude  of  collusions  might  ensue.  Nay, 
even  while  abjurations  were  in  force  (x),  such  a  criminal,  so 
reviving,  was  not  allowed  to  take  sanctuary  and  abjure  the 

realm  ;  but  his  fleeing  to  sanctuary  was  held  an  escape  in  the 
officer  (y). 

And,  having  thus  arrived  at  the  h^i  stage  of  criminal  pro- 
ceedings, or  execution,  the  end  and  completion  of  human 
punuhmenty  which  was  the  sixth  and  last  head  to  be  con- 
sidered unde&  the  division  of  public  wrongs^  the  fourth  and 
last  object  of  the  laws  of  England ;  it  may  now  seem  high 
time  to  put  a  period  to  these  Commentaries,  which,  the  au- 

(9)  2  Hum.  Hist,  of  G.  B.  928.  {w)  2  Hal.   P.  C.  412;  2  Hawk. 

(r)  Lords'  Journ.  21  Dec.  1680  P.  C.  463. 

(s)  Com.  Journ.  21  Dec.  1680.  (x)  See  page  926. 

(r)  Ibid.  23  Dec.  1680.  (y)  Pitxh.   Abr.    t,    Corone,  3S5; 

(ii)  2  Hume,  960.  Fmch.  L.  467. 
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tlior  is  very  sensible,  have  already  swelled  to  too  great  a 
length.  But  he  cannot  dismiss  the  student,  for  whose  use 
alone  these  rudiments  were  originally  compiled,  without  en- 
deavouring to  recall  to  his  memory  some  principal  outlines  of 
the  legal  constitution  of  this  country ;  by  a  short  historical 
review  of  the  most  considerable  revolutions,  that  have  hap- 
pened in  the  laws  of  England,  from  the  earliest  to  the  present 
times.  And  this  task  he  will  attempt  to  discharge,  however 
imperfectly,  in  the  next  or  concluding  chapter. 


VOL.    IV.  Q  Q 
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CHAPTER   XXXIII. 

OF  THE  RISE,  PROGRESS,  AND  GRADUAL  IM- 
PROVEMENTS, OF  THE  LAWS  OF  ENGLAND. 


Before  we  enter  on  the  subject  of  this  chapter,  in  which 
I  propose,  by  way  of  supplement  to  the  whole,  to  attempt  an 
historical  review  of  the  most  remarkable  changes  and  altera- 
tions, that  have  happened  in  the  laws  of  England,  I  roust 
first  of  all  remind  the  student,  that  the  rise  and  progress  of 
many  principal  points  and  doctrines  have  been  already 
pointed  out  in  the  course  of  these  Commentaries,  under  their 
respective  divisions ;  these  having,  therefore,  been  particu- 
larly discussed  already,  it  cannot  be  expected  that  I  should 
re-examine  them  with  any  degree  of  minuteness ;  which  would 
be  a  most  tedious  undertaking.  What  I,  therefore,  at  present 
propose,  is  only  to  mark  out  some  outlines  of  our  English 
juridical  history,  by  taking  a  chronological  view  of  the  state 
of  our  laws,  and  their  successive  mutations  at  different  periods 
of  time. 

The  several  periods,  under  which  I  shall  consider  the 
state  of  our  legal  polity,  are  the  following  six :  I .  From  the 
earliest  times  to  the  Norman  conquest :  2.  From  the  Norman 
conquest  to  the  reign  of  King  Edward  the  First :  3.  From 
thence  to  the  reformation :  4.  From  the  reformation  to  the 
[♦408]  *restoration  of  king  Charles  the  second  :  6.  From  thence  to 
the  revolution  in  1688:  6,  From  the  revolution  to  the  present 
time. 

I.  And,  first,  with  regard  to  the  Ancient  Britons,  the 
aborigines  of  our  island,  we  have  so  little  handed  down  to  us 
concerning  them  with  any  tolerable  certainty,  that  our  in- 
quiries here  must  needs  be  very  firuitless  and  defective. 
However,  from  Caesar's  account  of  the  tenets  and  discipline 
of  the  ancient  Druids  in  Gaul,  in  whom  centered  all  the 
learning  of  these  western  parts,  and  who  were,  as  he  tells  us, 
sent  over  to  Britain,  (that  is,  to  the  island  of  Mona  or  Angle- 
sey,) to  be  instructed ;  we  may  collect  a  few  points,  which 
bear  a  great  affinity  and  resemblance  to  some  of  the  modem 
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doctrines  of  our  English  law.  Particularly  the  very  notion 
itself  of  an  oral  unwritten  law,  delivered  down  from  age  to 
age,  by  custom  and  tradition  merely,  seems  derived  from  the 
practice  of  the  Druids,  who  never  committed  any  of  their  in- 
structions to  writing  :  possibly  for  want  of  letters  :  since  it  is 
remarkable  that  in  all  the  antiquities,  unquestionably  British, 
which  the  industry  of  the  moderns  has  discovered,  there  is 
not  in  any  of  them  the  least  trace  of  any  character  or  letter  to 
be  found.  The  partible  quality  also  of  lands,  by  the  custom 
of  gavelkind,  which  still  obtains  in  many  parts  of  England, 
and  did  universally  over  Wales  till  the  reign  of  Henry  VIII., 
is  undoubtedly  of  British  original.  So  likewise  is  the  ancient 
division  of  the  goods  of  an  intestate  between  his  widow  and 
children,  or  next  of  kin ;  which  has  since  been  revived  by 
the  statute  of  distributions.  And  we  may  also  remember  an 
instance  of  a  slighter  nature  mentioned  in  the  present  volume, 
where  the  same  custom  has  continued  from  CaBsar's  time  to 
the  present ;  that  of  burning  a  woman  guilty  of  the  crime  of 
petit  treason  by  killing  her  husband  (1). 

The  great  variety  of  nations,  that  successively  broke  in 
upon  and  destroyed  both  the  British  inhabitants  and  ♦con-  [♦409] 
stitution,  the  Romans,  the  Picts,  and,  after  them,  the  va- 
rious clans  of  Saxons  and  Danes,  must  necessarily  have 
caused  great  confusion  and  uncertainty  in  the  laws  and  an- 
tiquities of  the  kingdom ;  as  they  were  very  soon  incorporated 
and  blended  together,  and  therefore  we  may  suppose,  mu- 
tually communicated  to  each  other  their  respective  usages  (a), 
in  regard  to  the  rights  of  property  and  the  punishment  of 
crimes.  So  that  it  is  morally  impossible  to  trace  out  with  any 
degree  of  accuracy,  when  the  several  mutations  of  the  common 
law  were  made,  or  what  was  the  respective  original  of  those 
several  customs  we  at  present  use,  by  any  chemical  resolution 
of  them  to  their  first  and  component  principles.  We  can 
seldom  pronounce,  that  thU  custom  was  derived  from  the 
Britons ;  that  was  left  behind  by  the  Romans ;  this  was  a 
necessary  precaution  against  the  Picts  ;  that  was  introduced 
by  the  Saxons,  discontinued  by  the  Danes,  but  afterwards 
restored  by  the  Normans. 

(a)  Hal.  Hist.  C.  L.  02. 


(1)  But  this  is  now  ahered  by  9  Gto.  IV.  c.  31.     Vide  aR<«,a04,  note  (56). 
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Wherever  this  can  be  done,  it  is  a  matter  of  great  curiosity, 
and  some  use:  but  this  can  very  rarely  be  the  case ;  not  only 
from  the  reason  above  mentioned,  but  also  from  many  others. 
First,  from  the  nature  of  traditional  laws  in  general;  which, 
being  accommodated  to  the  exigencies  of  the  times,  suffer 
by  degrees  insensible  variations  in  practice  (b);  so  that, 
though  upon  comparison  we  plainly  discern  the  alteration  of 
the  law  from  what  it  was  five  hundred  years  ago,  yet  it  is 
impossible  to  define  the  precise  period  in  which  that  altera- 
tion accrued,  any  more  than  we  can  discern  the  changes  of 
the  bed  of  a  river,  which  varies  its  shores  by  continual  de- 
creases and  alluvions.  Secondly,  this  becomes  impracticable 
from  the  antiquity  of  the  kingdom  and  its  government,  which 
alone,  though  it  had  been  disturbed  by  no  foreign  inva- 
sions, would  make  it  impossible  to  search  out  the  original  of 
its  laws ;  unless  we  had  as  authentic  monuments  thereof,  as 
[♦410]  the  Jews  had  by  the  hand  of  Moses  (c).  Thirdly,  ♦this  un- 
certainty of  the  true  origin  of  particular  customs  must  also  in 
part  have  arisen  from  the  means,  whereby  Christianity  was 
propagated  among  our  Saxon  ancestors  in  this  island ;  by 
learned  foreigners  brought  over  from  Rome  and  other  coun- 
tries, who  undoubtedly  carried  with  them  many  of  their  own 
national  customs :  and  probably  prevailed  upon  the  state  to 
abrogate  such  usages  as  were  inconsistent  with  our  holy  re- 
ligion, and  to  introduce  many  others  that  were  more  con- 
formable thereto.  And  this  perhaps  may  have  partly  been 
the  cause,  that  we  find  not  only  some  rules  of  the  mosaical, 
but  also  of  the  imperial  and  pontifical  laws,  blended  and 
adopted  into  our  own  system. 

A  further  reason  may  also  be  given  for  the  great  variety, 
and  of  course  the  uncertain  original,  of  our  ancient  esta- 
blished customs  ;  even  after  the  Saxon  government  was  firmly 
established  in  this  island :  viz.  the  subdivision  of  the  king- 
dom into  an  heptarchy,  consisting  of  seven  independent 
kingdoms,  peopled  and  governed  by  different  clans  and  colo- 
nies. This  must  necessarily  create  an  infinite  diversity  of 
laws  :  even  though  all  those  colonies,  of  Jutes,  Angles, 
Anglo-Saxons,  and  the  like,  originally  sprung  from  the  same 
mother  country,  the  great  northern  hive ;  which  poured  forth 
its  warlike  progeny,  and  swarmed  all  over  Europe,  in  the 
f>ixth  and  seventh  centuries.     This  multiplicity  of  laws  will 

(h)  Hal.  Hist.  C.  L.  57.  (r)  Hnd.  59. 
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necessarily  be  the  case  in  some  degree,  where  any  kingdom 
is  cantoned  out  into  provincial  establishments  :  and  not 
under  one  common  dispensation  of  laws,  though  under  the 
same  sovereign  power.  Much  more  will  it  happen  where 
seven  unconnected  states  are  to  form  their  own  constitution  and 
superstructure  of  government,  though  they  all  begin  to  build 
upon  the  same  or  similar  foundations. 

When,  therefore,  the  West  Saxons  had  swallowed  up  all 
the  rest,  and  king  Alfred  succeeded  to  the  monarchy  of  Eng- 
land, whereof  his  gi^andfather  Egbert  was  the  founder,  his 
mighty  genius  prompted  him  to  undertake  a  most  great  and 
necessary  work,  which  he  is  said  to  have  executed  in  as  *mas-  [♦411] 
terly  a  manner :  no  less  than  to  new-model  the  constitution ; 
to  rebuild  it  on  a  plan  that  should  endure  for  ages ;  and,  out 
of  its  old  discordant  materials,  which  were  heaped  upon  each 
other  in  a  vast  and  rude  irregularity,  to  form  one  uniform  and 
well-connected  whole.  This  he  effected,  by  reducing  the 
whole  kingdom  under  one  regular  and  gradual  subordination 
of  government,  wherein  each  man  was  answerable  to  his 
immediate  superior  for  his  own  conduct  and  that  of  his 
nearest  neighbours :  for  to  him  we  owe  that  masterpiece  of 
judicial  polity,  the  subdivision  of  England  into  tithings  and 
hundreds,  if  not  into  counties ;  all  under  the  influence  and 
administration  of  one  supreme  magistrate,  the  king ;  in  whom, 
as  in  a  general  reservoir,  all  the  executive  authority  of  the 
law  was  lodged,  and  from  whom  justice  was  dispersed  to 
every  part  of  the  nation  by  distinct,  yet  communicating  ducts 
and  channels  ;  which  wise  institution  has  been  preserved  for 
near  a  thousand  years  unchanged,  from  Alfred's  to  the  pre- 
sent time.  He  also,  like  another  Theodosius,  collected  the 
various  customs  that  he  found  dispersed  in  the  kingdom,  and 
reduced  and  digested  them  into  one  uniform  system  or  code 
of  laws,  in  his  Som-bec,  or  liber  judicialis.  This  he  compiled 
for  the  use  of  the  court-baron,  hundred,  and  county-court, 
the  court-leet,  and  sheriff's  toum ;  tribunals,  which  he  esta- 
blished, for  the  trial  of  all  causes  civil  and  criminal,  in  the 
very  districts  wherein  the  complaint  arose  :  all  of  them  sub- 
ject, however,  to  be  inspected,  controlled,  and  kept  within  the 
bounds  of  the  universal  or  common  law,  by  the  king's  own 
courts ;  which  were  then  itinerant,  being  kept  in  the  king's 
palace,  and  removing  with  his  household  in  those  royal  pro- 
gresses which  he  continually  made  from  one  end  of  the  king- 
dom to  the  other. 
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The  Danish  invasion  and  conquest,  which  introduced  new 
foreign  customs,  was  a  severe  blow  to  this  noble  &bric :  but 
a  plan  so  excellently  concerted,  could  never  be  long  thrown 
aside.  So  that,  upon  the  expulsion  of  these  intruders,  the 
English  returned  to  their  ancient  law ;  retaining,  however, 
some  few  of  the  customs  of  their  late  visitants  ;  which  went 
[♦412]  ♦under  the  name  otDaneLage:  as  the  code  compiled  by 
Alfred  was  called  the  West-Saxon  Lage  ;  and  the  local  con- 
stitutions of  the  ancient  kingdom  of  Mercia,  which  obtained 
in  the  counties  nearest  to  Wales,  and  probably  abounded 
with  many  British  customs,  were  called  the  Mercen  Lage. 
And  these  three  laws  were,  about  the  beginning  of  the 
eleventh  century,  in  use  in  different  counties  of  the  realm : 
the  provincial  polity  of  counties,  and  their  subdivisions,  hav- 
ing never  been  altered  or  discontinued  through  all  the  shocks 
and  mutations  of  government,  from  the  time  of  its  first  insti- 
tution ;  though  the  laws  and  customs  therein  used  have,  as 
we  shall  see,  often  suffered  considerable  changes. 

For  king  Edgar,  (who,  besides  his  miUtary  merit,  as 
founder  of  the  English  navy,  was  also  a  most  excellent  civil 
governor,)  observing  the  ill  effects  of  three  distinct  bodies  of 
laws,  prevailing  at  once  in  separate  parts  of  his  dominions, 
projected  and  begun  what  his  grandson  king  Edward  the 
Confessor  afterwards  completed ;  viz.  one  uniform  digest  or 
body  of  laws  to  be  observed  throughout  the  whole  kingdom ; 
being  probably  no  more  than  a  revival  of  king  Alfred's  code, 
with  some  improvements  suggested  by  necessity  and  expe- 
rience ;  particularly  the  incorporating  some  of  the  British,  or 
rather  Mercian  customs,  and  also  such  of  the  Danish  as  were 
reasonable  and  approved,  into  the  WenUSaxon  Lage,  which 
was  still  the  groundwork  of  the  whole.  And  this  appears  to 
be  the  best  supported  and  most  plausible  conjecture,  for  cer- 
tainty is  not  to  be  expected,  of  the  rise  and  original  of  that 
admirable  system  of  maxims  and  unwritten  customs,  which  is 
now  known  by  the  name  of  the  common  law,  as  extending  its 
authority  universally  over  all  the  realm  ;  and  which  is  doubt- 
less of  Saxon  parentage. 

Among  the  most  remarkable  of  the  Saxon  laws  we  may 

reckon,  1.  The  constitution  of  parliaments,  or  rather,  general 

assemblies  of  the  principal  and  wisest  men  in  the  nation :  the 

wit tena-g emote f  or  commune  consilium  of  the  ancient  Ger- 

[♦413]      mans,  which  was  not  yet  reduced  to  the  forms  and  ♦distinc- 
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tions  of  our  modern  parliament;  without  whose  concurrence, 
however,  no  new  law  could  be  made,  or  old  one  altered. 
2.  The  election  of  their  magistrates  by  the  people ;  originally 
even  that  of  their  kings,  till  dear-bought  experience  evinced 
the  convenience  and  necessity  of  establishing  an  hereditary 
succession  to  the  crown.  But  that  of  all  subordinate  magis- 
trates, their  military  officers  or  heretochs,  their  sheriffs,  their 
conservators  of  the  peace,  their  coroners,  their  portreeves, 
(since  changed  into  mayors  and  bailiffs,)  and  even  their 
tything-men  and  borsholders  at  the  leet,  continued,  some  till 
the  Norman  conquest,  others  for  two  centuries  aller,  and 
some  remain  to  this  day.  3.  The  descent  of  the  crown, 
when  once  a  royal  family  was  established,  upon  nearly  the 
same  hereditary  principles  upon  which  it  has  ever  since  con- 
tinued; only  that,  perhaps,  in  case  of  minority,  the  next  of 
kin  of  full  age  would  ascend  the  throne,  as  king,  and  not  as 
protector ;  though,  after  his  death,  the  crown  immediately 
reverted  back  to  the  heir.  4.  The  great  paucity  of  capital 
punishments  for  the  first  offence :  even  the  most  notorious 
offenders  being  allowed  to  commute  it  for  a  fine  or  weregild^ 
or,  in  default  of  payment,  perpetual  bondage ;  to  which  our 
benefit  of  clergy  has  now  in  some  measure  succeeded.  5.  The 
prevalence  of  certain  customs,  as  heriots  and  military  ser- 
vices in  proportion  to  every  man*s  land,  which  much  resem- 
bled the  feodal  constitution ;  but  yet  were  exempt  from  all 
its  rigorous  hardships :  and  which  may  be  well  enough 
accounted  for,  by  supposing  them  to  be  brought  from  the 
continent  by  the  first  Saxon  invaders,  in  the  primitive  mode- 
ration and  simplicity  of  the  feodal  law :  before  it  got  into  the 
hands  of  the  Norman  jurists,  who  extracted  the  most  slavish 
doctrines  and  oppressive  consequences  out  of  what  was  ori- 
ginally intended  as  a  law  of  liberty.  6.  That  their  estates 
were  liable  to  forfeiture  for  treason,  but  that  the  doctrine  of 
escheats  and  corruption  of  blood  for  felony,  or  any  other 
cause,  was  utterly  unknown  amongst  them.  7.  The  descent 
of  their  lands  to  all  the  males  equally,  without  any  right  of 
primogeniture ;  a  custom,  which  obtained  among  the  Britons, 
was  agreeable  to  the  Roman  law,  and  continued  among  the 
Saxons  till  the  Norman  ^conquest:  though  really  inconve-  [*414] 
nient,  and  more  especially  destructive  to  ancient  families; 
which  arc  in  monarchies  necessary  to  be  supported,  in  order 
to  form  and  keep  up  a  nobility,  or  intermediate  state  between 
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the  prince  and  the  common  people.  8.  The  courts  of  justice 
consisted  principally  of  the  county-courts^  and  in  cases  of 
weight  or  nicety  the  king's  court  held  before  himself  in  per- 
son, at  the  time  of  his  parliaments ;  which  were  usually 
holden  in  different  places^  according  as  he  kept  the  three 
great  festivals  of  Christmas,  Easter,  and  Whitsuntide :  an  in- 
stitution which  was  adopted  by  king  Alonso  VI L  of  Castile, 
about  a  century  after  the  conquest :  who  at  the  same  three 
great  feasts  was  wont  to  assemble  his  nobility  and  prelates 
in  his  court;  who  there  heard  and  decided  all  controversies, 
and  then,  having  received  his  instructions,  departed  home  (J). 
These  county-courts,  however,  differed  from  the  modem 
ones,  in  that  the  ecclesiastical  and  civil  jurisdiction  were 
blended  together,  the  bishop  and  the  ealdorman  or  sheriff 
sitting  in  the  same  county-court;  and  also  that  the  decisions 
and  proceedings  therein  were  much  more  simple  and  unem- 
barrassed :  an  advantage  which  will  always  attend  the  infimcy 
of  any  laws,  but  wear  off  as  they  gradually  advance  to  anti- 
quity. 9.  Trials,  among  a  people  who  had  a  very  stroi^ 
tincture  of  superstition,  were  permitted  to  be  by  ordeal^  by 
the  cortned  or  morsel  of  execration,  or  by  wager  of  law  with 
compurgators,  if  the  party  chose  it ;  but  frequently  they  were 
also  by  jury :  for,  whether  or  no  their  juries  consisted  pre- 
cisely of  twelve  men,  or  were  bound  to  a  strict  unanimity ; 
yet  the  general  constitution  of  this  admirable  criterion  of 
truth,  and  most  important  guardian  both  of  public  and  private 
liberty,  we  owe  to  our  Saxon  ancestors.  Thus  stood  the  ge- 
neral frame  of  our  polity  at  the  time  of  the  Norman  invasion; 
when  the  second  period  of  our  legal  history  commences. 

II.  This  remarkable  event  wrought  as  great  an  alteration 
in  our  laws,  as  it  did  in  our  ancient  line  of  kings :  and  though 
[*415]  the  alteration  of  the  former  was  effected  rather  by  the  *con- 
sent  of  the  people,  than  any  right  of  conquest,  yet  that  con- 
sent seems  to  have  been  partly  extorted  by  fear,  and  partly 
given  without  any  apprehension  of  the  consequences  which 
afterwards  ensued. 

1 .  Among  the  first  of  these  alterations  we  may  reckon  the 
separation  of  the  ecclesiastical  courts  from  the  civil :  effected 
in  order  to  ingratiate  the  new  king  with  the  popish  clei^, 
who  for  some  time  before  had  been  endeavouring  all  over 

{d)  Mod.  Un.  Hist.  ix.  114. 
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Europe  to  exempt  themselves  from  the  secular  power ;  and 
whose  demands  the  conqueror,  like  a  politic  prince,  thought 
it  prudent  to  comply  with,  by  reason  that  their  reputed  sanc- 
tity had  a  great  influence  over  the  minds  of  the  people  ;  and 
because  all  the  little  learning  of  the  times  was  engrossed  into 
their  hands,  which  made  them  necessary  men,  and  by  all 
means  to  be  gained  over  to  his  interests.  And  this  was  the 
more  easily  effected,  because,  the  disposal  of  all  the  episcopal 
fees  being  then  in  the  breast  of  the  king,  he  had  taken  care 
to  fill  them  with  Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  English  constitution 
consisted  in  the  depopulation  of  whole  countries,  for  the  pur- 
poses of  the  king*s  royal  diversion ;  and  subjecting  both 
them,  and  all  the  ancient  forests  of  the  kingdom,  to  the  un- 
reasonable severities  of  forest  laws  imported  from  tlie  con- 
tinent, whereby  the  slaughter  of  a  beast  was  made  almost  as 
penal  as  the  death  of  a  man.  In  the  Saxon  times,  though  no 
man  was  allowed  to  kill  or  chase  the  king*s  deer,  yet  he 
might  start  any  game,  pursue,  and  kill  it,  upon  his  own  es- 
tate. But  the  rigour  of  these  new  constitutions  vested  the 
sole  property  of  all  the  game  in  England  in  the  king  alone ; 
and  no  man  was  entitled  to  disturb  any  fowl  of  the  air,  or 
any  beast  of  the  field,  of  such  kinds  as  were  specially  re- 
served for  the  royal  amusement  of  the  sovereign,  without  ex- 
press licence  from  the  king,  by  a  grant  of  a  chase  or  free- 
warren  :  and  those  franchises  were  granted  as  much  with  a 
view  to  preserve  the  breed  of  animals,  as  to  indulge  the  sub- 
ject. From  a  similar  principle  to  which,  though  the  forest 
laws  are  now  mitigated,  and  by  degrees  *grown  entirely  ob-  [^416] 
solete,  yet  from  this  root  has  sprung  a  bastard  slip,  known 
by  the  name  of  the  game  law,  now  arrived  to  and  wantoning 
in  its  highest  vigour :  both  founded  upon  the  same  unreason- 
able notions  of  permanent  property  in  wild  creatures ;  and 
both  productive  of  the  same  tyranny  to  the  commons :  but 
with  this  difference;  that  the  forest  laws  established  only 
one  mighty  hunter  thoughout  the  land,  the  game  laws  have 
raised  a  little  Nimrod  in  every  manor.  And  in  one  respect 
the  ancient  law  was  much  less  unreasonable  than  the  modern : 
for  the  king's  grantee  of  a  chase  or  free-warren  might  kill 
game  in  every  part  of  his  firanchise ;  but  now,  though  a 
freeholder  of  less  than  100/.  a-year  is  forbidden  to  kill  a 
partridge  upon  his  own  estate,  yet  nobody  else  (not  even  the 
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lord  of  the  manor,  unless  he  hath  a  grant  of  free-warren)  can 
do  it  without  committing  a  trespaas^  and  subjecting  himseif 
to  an  acdon  (^)« 

S.  A  third  alteration  in  the  English  laws  was  by  narrow- 
ing the  remedial  influence  of  tlie  county-courts,  the  great 
seats  of  Saxon  justice^  and  extending  the  ori^iia/ jurisdiction 
of  the  king's  justiciars  to  all  kinds  of  causes,  arising  in  all 
parts  of  the  kingdom.  To  this  end  the  aula  reyis,  with  all 
its  multifarious  authority,  was  erected ;  and  a  capital  justi- 
ciary appointed,  with  powers  so  large  and  boundless,  that  be 
became  at  length  a  tyrant  to  the  people,  and  formidable  to 
the  crown  itself.  The  constitution  of  this  court,  and  the 
judges  themselves  who  presided  there,  were  fetched  from  the 
duchy  of  Normandy  ;  and  the  consequence  naturally  was,  the 
ordaining  that  all  proceedings  in  the  king's  courts  should  be 
carried  on  in  the  Norman,  instead  of  the  Elnglish  language : 
a  provision  the  more  necessary,  because  none  of  his  Norman 
justiciars  understood  English;  but  as  evident  a  badge  ci 
slavery,  as  ever  was  imposed  upon  a  conquered  people.  This 
lasted  till  king  Edward  the  third  obtained  a  double  victory, 
over  the  armies  of  France  in  their  own  country,  and  tbw 
language  in  our  courts  here  at  home  :  but  there  was  one  mis- 
chief too  deeply  rooted  thereby,  and  which  this  caution  of 
[^317]  *king  Edward  came  too  late  to  eradicate.  Instead  of  the 
plain  and  easy  method  of  determining  suits  in  the  county- 
courts,  the  chicanes  and  subtleties  of  Norman  jurisprudence 
had  taken  possession  of  the  king's  courts,  to  which  every 
cause  of  consequence  was  drawn.  Indeed,  that  age,  and 
those  immediately  succeeding  it,  were  the  eera.  of  refinement 
and  subtlety.  There  is  an  active  principle  in  the  human 
soul,  that  will  ever  be  exerting  its  faculties  to  the  utmost 
stretch,  in  whatever  employment,  by  the  accidents  of  time 
and  place,  the  general  plan  of  education,  or  the  customs  and 
manners  of  the  age  and  country,  it  may  happen  to  find  itself 
engaged.  The  northern  conquerors  of  Europe  were  then 
emerging  from  the  grossest  ignorance  in  point  of  literature ; 
and  those,  who  had  leisure  to  cultivate  its  progress,  were 
such  only  as  were  cloistered  in  monasteries,  the  rest  being 
all  soldiers  or  peasants :  and,  unfortunately,  the  first  rudi- 


(-2)   Vide  ttnte,  174,  note  (81  ),  ct   leq. 
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ments  of  science  which  they  imbibed  were  those  of  Aristotle's 
phiiosophy,  conveyed  through  the  medium  of  his  Arabian 
commentators ;  which  were  brought  from  the  east  by  the 
Saracens  into  Palestine  and  Spain,  and  translated  into  bar- 
barous Latin.  So  that,  though  the  materials  upon  which 
they  were  naturally  employed,  in  the  infancy  of  a  rising 
state,  were  those  of  the  noblest  kind ;  the  establishment  of 
religion,  and  the  regulations  of  civil  polity,  yet  having  only 
such  tools  to  work  with,  their  execution  was  trifling  and 
flimsy.  Both  the  divinity  and  the  law  of  those  times  were 
therefore  frittered  into  logical  distinctions,  and  drawn  out 
into  metaphysical  subtleties,  with  a  skill  most  amazingly 
artificial ;  but  which  serves  no  other  purpose,  than  to  shew 
the  vast  powers  of  the  human  intellect,  however  vainly  or 
preposterously  employed.  Hence  law  in  particular,  which, 
being  intended  for  universal  reception,  ought  to  be  a  plain 
rule  of  action,  became  a  science  of  the  greatest  intricacy ; 
especially  when  blended  with  the  new  refinements  engrailed 
upon  feodal  property :  which  refinements  were  from  time  to 
time  gradually  introduced  by  the  Norman  practitioners,  witli 
a  view  to  supersede,  as  they  did  in  great  measure,  the  more 
homely,  but  more  intelligible,  maxims  of  distributive  justice 
among  the  Saxons.  And,  to  say  the  truth,  these  ^scholastic  [^418] 
reformers  have  transmitted  their  dialect  and  finesses  to  pos- 
terity, so  interwoven  in  the  body  of  our  legal  polity,  that  they 
cannot  now  be  taken  out  without  a  manifest  injury  to  the 
substance.  Statute  after  statute  has  in  later  times  been  made, 
to  pare  off  these  troublesome  excrescences,  and  restore  the 
common  law  to  its  pristine  simplicity  and  vigour ;  and  the 
endeavour  has  greatly  succeeded :  but  still  the  scars  are  deep 
and  visible  ;  and  the  liberality  of  our  modern  courts  of  jus- 
tice is  frequently  obliged  to  have  recourse  to  unaccountable 
fictions,  and  circuities,  in  order  to  recover  that  equitable  and 
substantial  justice,  which  for  a  long  time  was  totally  buried 
under  the  narrow  rules  and  fanciful  niceties  of  metaphysical 
and  Norman  jurisprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial  by 
combat,  for  the  decision  of  all  civil  and  criminal  questions  of 
fact  in  the  last  resort.  This  was  the  immemorial  practice  of 
all  the  northern  nations;  but  first  reduced  to  regular  and 
stated  forms  among  the  Burgundi,  about  the  close  of  the  fifth 
century :  and  from  them  it  passed  to  other  nations,  particu- 
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larly  the  Franks  and  the  Normans ;  which  last  had  the  ho* 
nour  to  establish  it  here,  though  clearly  an  unchristian,  as 
well  as  most  uncertain,  method  of  trial.  But  it  was  a  suffi- 
cient recommendation  of  it  to  the  conqueror  and  his  warlike 
countrymen,  that  it  was  the  usage  of  their  native  duchy  of 
Normandy. 

5.  But  the  last  and  most  important  alteration,  both  in  our 
civil  and  military  polity,  was  the  engrafting  on  all  landed 
estates,  a  few  only  excepted,  the  fiction  of  feodal  tenure; 
which  drew  after  it  a  numerous  and  oppressive  train  of  servile 
fruits  and  appendages;  aids,  reliefs,  primer  seisins,  ward- 
ships, marriages,  escheats,  and  fines  for  alienation ;  the  ge- 
nuine consequences  of  the  maxim  then  adopted,  that  all  ihe 
lands  in  England  were  derived  from,  and  holden,  mediately 
or  immediately,  of  the  crown. 

The  nation  at  this  period  seems  to  have  groaned  under  as 
[♦4191  absolute  a  slavery,  as  was  in  the  power  of  a  warlike,  an  ♦am- 
bitious, and  a  politic  prince,  to  create.  The  consciences  of 
men  were  enslaved  by  four  ecclesiastics,  devoted  to  a  foreign 
power,  and  unconnected  with  the  civil  state  under  which  they 
lived;  who  now  imported  from  Rome  for  the  first  time  the 
whole /arra^o  of  superstitious  novelties,  which  had  been  en- 
gendered by  the  blindness  and  corruption  of  the  times, 
between  the  first  mission  of  Augustin  the  monk,  and  the 
Norman  conquest ;  such  as  transubstantiation,  purgatory, 
communion  in  one  kind,  and  the  worship  of  saints  and 
images ;  not  forgetting  the  universal  supremacy  and  dogmati- 
cal infallibility  of  the  holy  see.  The  laws,  too,  as  well  as 
the  prayers,  were  administered  in  an  unknown  tongue.  The 
ancient  trial  by  jury  gave  way  to  the  impious  decision  by 
battle.  The  forest  laws  totally  restrained  all  rural  pleasures 
and  manly  recreations.  And  in  cities  and  towns  the  case  was 
no  better ;  all  company  being  obliged  to  disperse,  and  fire 
and  candle  to  be  extinguished,  by  eight  at  night,  at  the 
sound  of  the  melancholy  curfew.  The  ultimate  property  of 
all  lands,  and  a  considerable  share  of  the  present  profits,  were 
vested  in  the  king,  or  by  him  granted  out  to  his  Norman  fa- 
vourites ;  who,  by  a  gradual  progression  of  slavery,  were 
absolute  vassals  to  the  crown,  and  as  absolute  tyrants  to  the 
commons.  Unheard-of  forfeitures,  talliages,  aids,  and  fines, 
were  arbitrarily  extracted  from  the  pillaged  landholders,  in 
pursuance  of  the  new  system  of  tenure.     And,  to  crown  all, 
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as  a  consequence  of  the  tenure  by  knight-service,  the  king 
had  always  ready  at  his  command  an  army  of  sixty  thousand 
knights  or  milites :  who  were  bound,  upon  pain  of  confisca- 
ting their  estates,  to  attend  him  in  time  of  invasion,  or  to 
quell  any  domestic  insurrection.  Trade,  or  foreign  merchan- 
dise, such  as  it  then  was,  was  carried  on  by  the  Jews  and 
Lombards ;  and  the  very  name  of  an  English  fleet,  which 
king  Edgar  had  rendered  so  formidable,  was  utterly  unknown 
to  Europe :  the  nation  consisting  wholly  of  the  clergy,  who 
were  also  the  lawyers  ;  the  barons,  or  great  lords  of  the  land; 
the  knights  or  soldiery,  who  were  the  subordinate  land- 
holders ;  and  the  burghers,  or  inferior  tradesmen,  who  from 
their  insignificancy  happily  retained  in  their  socage  and  bur- 
gage tenure,  some  ♦points  of  their  ancient  freedom.  All  the  L  ^^J 
rest  were  villeins  or  bondmen. 

From  so  complete  and  well-concerted  a  scheme  of  servility, 
it  has  been  the  work  of  generations  for  our  ancestors,  to  re- 
deem themselves  and  their  posterity  into  that  state  of  liberty, 
which  we  now  enjoy :  and  which,  therefore,  is  not  to  be 
looked  upon  as  consisting  of  mere  encroachments  on  the 
crown,  and  infringements  on  the  prerogative,  as  some  slavish 
and  narrow-minded  writers  in  the  last  century  endeavoured  to 
maintain :  but  as,  in  general,  a  gradual  restoration  of  that 
ancient  constitution,  whereof  our  Saxon  forefathers  had  been 
unjustly  deprived,  partly  by  the  policy,  and  partly  by  the 
force,  of  the  Norman.  How  that  restoration  has,  in  a  long 
series  of  years,  been  step  by  step  effected,  I  now  proceed  to 
inquire. 

William  Rufus  proceeded  on  his  father's  plan,  and  in  some 
points  extended  it;  particularly  with  regard  to  the  forest 
laws.  But  his  brother  and  successor,  Henry  the  first,  found 
it  expedient,  when  first  he  came  to  the  crown,  to  ingratiate 
himself  with  the  people  ;  by  restoring,  as  our  monkish  histo- 
rians tell  us,  the  laws  of  king  Edward  the  Confessor.  The 
ground  whereof  is  this :  that  by  charter  he  gave  up  the  great 
grievances,  of  marriage,  ward,  and  relief,  the  beneficial  pe- 
cuniary fruiU  of  his  feodal  tenures ;  but  reserved  the  tenures 
themselves,  for  the  same  military  purposes  that  his  father  in- 
troduced them.  He  also  abolished  the  curfew  {e)\  for, 
though  it  is  mentioned  in  our  laws  afull  century  afterwards  (/), 

(«)  Spelm.  Codd.  LL.  W.  L  281,  (/)  Sut.  Civ.  Lond.  Id  Edw.L 
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yet  it  is  rather  spoken  of  as  a  known  time  of  night  (so  de- 
nominated from  that  abrogated  usage,)  than  as  a  still  sub- 
sisting custom.  There  is  extant  a  code  of  laws  in  his  name, 
consisting  partly  of  those  of  the  Confessor,  but  with  great 
additions  and  alterations  of  his  own ;  and  chiefly  calculated 
for  the  regulation  of  the  county  courts.  It  contains  some 
directions  as  to  crimes  and  their  punishments,  (that  of  theft 
being  made  capital  in  his  reign,)  and  a  few  things  relating  to 
[*42l]  estates,  ^particularly  as  to  the  descent  of  lands  :  which  being 
by  the  Saxon  laws  equally  to  all  the  sons,  by  the  feodal  or 
Norman  to  the  eldest  only,  king  Henry  here  moderated  the 
difference  ;  directing  the  eldest  son  to  have  only  the  principal 
estate,  **  primum  patris  feudum,''  the  rest  of  his  estates,  if  he 
had  any  others,  being  equally  divided  among  them  all.  On 
the  other  hand,  he  gave  up  to  the  clergy  the  free  election  of 
bishops  and  mitred  abbotts ;  reserving,  however,  these  ensigns 
of  patronage,  conge  tteslire,  custody  of  the  temporalities 
when  vacant,  and  homage  upon  their  restitution.  He  lasdj 
united  again  for  a  time  the  civil  and  ecclesiastical  courts, 
which  union  was  soon  dissolved  by  his  Norman  clergy :  and, 
upon  that  final  dissolution,  the  cognizance  of  testamentary 
causes  seems  to  have  been  first  given  to  the  ecclesiastical 
court  The  rest  remained  as  in  his  father's  time:  from 
whence  we  may  easily  perceive  how  far  short  this  was  of  a 
thorough  restitution  of  king  Edward's,  or  the  Saxon,  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is, 
promised  much  at  his  accession,  especially  with  regard  to 
redressing  the  grievances  of  the  forest  laws,  but  performed 
no  great  matter  either  in  that  or  in  any  other  point.  It  is 
from  his  reign,  however,  that  we  are  to  date  the  introduction 
of  the  Roman  civil  and  canon  laws  into  this  realm :  and  at  the 
same  time  was  imported  the  doctrine  of  appeals  to  the  court 
of  Rome,  as  a  branch  of  the  canon  law. 

By  the  time  of  king  Henry  the  second,  if  not  earlier,  the 
charter  of  Henry  the  first  seems  to  have  been  forgotten :  for 
we  find  the  claim  of  marriage,  ward,  and  relief,  then  flou- 
rishing in  full  vigour.  The  right  of  primogeniture  seems  also 
to  have  tacitly  revived,  being  found  more  convenient  for  the 
public  than  the  parcelling  of  estates  into  a  multitude  of  minute 
subdivisions.  However,  in  this  prince's  reign,  much  was 
done  to  methodize  the  laws,  and  reduce  them  into  a  regular 
order ;  as  appears  from  that  excellent  treatise  of  Glanvil ; 
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whicli,  though  some  of  it  be  now  antiquated  and  altered,  yet, 
when  compared  with  the  code  of  Henry  the  first,  *it  carries  a  [♦42^ 
manifest  superiority  (g).  Throughout  his  reign,  also,  was 
continued  the  important  struggle,  which  we  have  had  occasion 
so  often  to  mention,  between  the  laws  of  England  and  Rome: 
the  former  supported  by  the  strength  of  the  temporal  nobility, 
when  endeavoured  to  be  supplanted  in  favour  of  the  latter  by 
the  popish  clergy.  Which  dispute  was  kept  on  foot  till  the 
reign  of  Edward  the  first :  when  the  laws  of  England,  under 
the  new  discipline  introduced  by  that  skilful  commander,  ob- 
tained a  complete  and  permanent  victory.  In  the  present 
reign,  of  Henry  the  second,  there  are  four  things  which  pe- 
culiarly merit  the  attention  of  a  legal  antiquary:  1.  The 
constitution  of  the  parliament  at  Clarendon,  a.d.  1164, 
whereby  the  king  checked  the  power  of  the  pope  and  his 
clergy,  and  greatly  narrowed  the  total  exemption  they 
claimed  from  the  secular  jurisdiction;  though  his  further 
progress  was  unhappily  stopped,  by  the  fatal  event  of  the 
disputes  between  him  and  archbishop  Becket.  2,  The  in- 
stitution of  the  office  of  justices  of  eyre,  in  itinere ;  the  king 
having  divided  the  kingdom  into  six  circuits,  (a  little  different 
from  the  present,)  and  commissioned  these  new  created 
judges  to  administer  justice,  and  try  writs  of  assize,  in  the 
several  counties.  These  remedies  are  said  to  have  been  then 
first  invented :  before  which  all  causes  were  usually  termina- 
ted in  the  county  courts,  according  to  the  Saxon  custom ;  or 
before  the  king's  justiciaries  in  the  aula  regis,  in  pursuance 
of  the  Norman  regulations.  The  latter  of  which  tribunals, 
travelling  about  with  the  king's  person,  occasioned  intolerable 
expence  and  delay  to  the  suitors ;  and  the  former,  however 
proper  for  little  debts  and  minute  actions,  where  even  in- 
justice is  better  than  procrastination,  were  now  become 
liable  to  too  much  ignorance  of  the  law,  and  too  much  par- 
tiality as  to  facts,  to  determine  matters  of  considerable  mo- 
ment. 3.  The  introduction  and  establishment  of  the  grand 
assize,  or  trial  by  special  kind  of  jury  in  a  writ  of  right,  at 
the  option  of  the  tenant  or  defendant,  instead  of  the  bar- 
barous and  Norman  trial  by  battle.  4.  To  this  time  must 
also  be  referred  the  introduction  of  escuage,  or  pecuniary 
^commutation  for  personal  military  service,  which  in  process      [♦458] 

ig)  Hal.  Hist.  C.  L.  1.S8. 
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of  time  was  the  parent  of  the  ancient  subsidies  granted  to  the 
crown  by  parliament^  and  the  land-tax  of  later  times. 

Richard  the  firsts  a  brave  and  magnanimous  prince,  was  a 
sportsman  as  well  as  a  soldier ;  and  therefore  enforced  the 
forest  laws  with  some  rigour ;  which  occasioned  many  dis- 
contents among  his  people :  though,  according  to  Matthew 
Paris,  be  repealed  the  penalties  of  castration,  loss  of  eyes, 
and  cutting  off  the  hands  and  feet,  before  inflicted  on  such 
as  transgressed,  in  hunting;  probably  finding  that  their 
severity  prevented  prosecutions.  He  also,  when  abroad, 
composed  a  body  of  naval  laws  at  the  isle  of  Oleron:  which 
are  still  extant,  and  of  high  authority ;  for  in  his  time  we 
began  again  to  discover,  that,  as  an  island,  we  were  naturally 
a  maritime  power.  But,  with  regard  to  civil  proceedings, 
we  find  nothing  very  remarkable  in  this  reign,  except  a  few 
regulations  regarding  the  Jews,  and  the  justices  in  ejnre :  the 
king's  thoughts  being  chiefly  taken  up  by  the  knight  errantry 
of  a  croisade  against  the  Saracens  in  the  holy  land. 

In  king  John's  time,  and  that  of  his  son,  Henry  the  third, 
the  rigours  of  the  feodal  tenures  and  the  forest  laws  vrere  so 
warmly  kept  up,  that  they  occasioned  many  insurrections  of 
the  barons  or  principal  feudatories :  which,  at  last,  had  this 
effect,  that,  first,  king  John,  and  afterwards  his  son,  consented 
to  the  two  famous  charters  of  English  liberties,  magna  earUh 
and  carta  deforestd.  Of  tliese  the  latter  was  well  calculated 
to  redress  many  grievances  and  encroachments  of  the  crown, 
in  the  exertion  of  forest  law  :  and  the  former  confirmed  many 
liberties  of  the  church,  and  redressed  many  grievances  inci- 
dent to  feodal  tenures,  of  no  small  moment  at  the  time; 
though  now,  unless  considered  attentively  and  with  this  re- 
trospect, they  seem  but  of  trifling  concern.  But,  besides 
these  feodal  provisions,  care  was  also  taken  therein  to  protect 
the  subject  against  other  oppressions,  then  firequently  arising 
from  unreasonable  amercements,  fi'om  illegal  distresses  or 
other  process  for  debts  or  services  due  to  the  crown,  and 
[♦424]  ♦from  the  tyrannical  abuse  of  the  prerogative  of  purveyance 
and  pre-emption.  It  fixed  the  forfeiture  of  lands  for  felony 
in  the  same  manner  as  it  still  remains ;  prohibited  for  the 
future  the  grants  of  exclusive  fisheries ;  and  the  erection  of 
new  bridges  so  as  to  oppress  the  neighbourhood.  With 
respect  to  private  rights:  it  established  the  testamentary 
power  of  the  subject  over  part  of  his  personal  estate,  the  rest 
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being  distributed  among  his  wife  and  children  ;  it  laid  down 
the  law  of  dower,  as  it  hath  continued  ever  since ;  and  pro- 
hibited the  appeals  of  women,  unless  for  the  death  of  their 
husbands.  In  matters  of  public  police  and  national  concern : 
it  enjoined  an  uniformity  of  weights  and  measures ;  gave  new 
encouragements  to  commerce,  by  the  protection  of  merchant 
strangers ;  and  forbad  the  alienation  of  lands  in  mortmain. 
With  regard  to  the  administration  of  justice ;  besides  prohi- 
biting all  denials  or  delays  of  it,  it  fixed  the  court  of  Com- 
mon Pleas  at  Westminster,  that  the  suitors  might  no  longer 
be  harassed  with  following  the  king's  person  in  all  his  pro*- 
gresses ;  and,  at  the  same  time,  brought  the  trial  of  issues 
home  to  the  very  doors  of  the  freeholders,  by  directing 
assizes  to  be  taken  in  the  proper  counties,  and  establishing 
annual  circuits  ;  it  also  corrected  some  abuses  then  incident 
to  the  trials  by  wager  of  law  and  of  battle ;  directed  the  re- 
gular awarding  of  inquests  for  life  or  member ;  prohibited 
the  king's  inferior  ministers  from  holding  pleas  of  the  crown, 
or  trying  any  criminal  charge,  whereby  many  forfeitures 
might  otherwise  have  unjustly  accrued  to  the  exchequer : 
and  regulated  the  time  and  place  of  holding  the  inferior  tri- 
bunals of  justice,  the  county-court,  sheriff's  toum,  and  court- 
leet.  It  confirmed  and  established  the  liberties  of  the  city 
of  London,  and  all  other  cities,  boroughs,  towns,  and  ports, 
of  the  kingdom.  And,  lastly,  (which  alone  would  have 
merited  the  title  that  it  bears,  of  the  great  charter,)  it  pro- 
tected every  individual  of  the  nation  in  the  free  enjoyment 
of  his  life,  his  liberty,  and  his  property,  unless  declared  to  be 
forfeited  by  the  judgment  of  his  peers  or  the  law  of  the 
land  (8). 


(3)  The  following  U  the  celebrated  vendtmtn,  nuUi  negabimut,  aut  differe' 

29th  charter  of  Magna  Charta,  the  mut  rtetum  vet  jugtiiiam.    "  No  free 

foandation  of  the  liberty  of  English-  man  may  be  apprehended,  or  impri- 

men  :  soned,  or  dineiied  of  hit  freehold,  or 

NuUui  liber  homo  capiatur,  vel  im-  liberties,  or  free  customs,  or  outlawed, 

prisonetur,    aut   dUseiiiatur  de   libera  or  exiled,  or  in  anywise  disparaged, 

tenemento  tuo  vel  lihertatibut  vel  liberii  nor  will  we  go  against  him,  nor  will 

cwiuetudinibu*  sum,  aut  utlagetur  avt  we  send  against  him,  except  by  the 

exnUt,  aut  aliquo  modQ  d»truatur,  nee  legal  judgment  of  his  peers,  or  the 

iuper  eum  ibimut,  nee  super  eum  mitte-  law  of  the  land.   To  none  will  we  sell, 

mus,  nisi  per  Ugale  judicium  parium  to  none  will  we  deny,  or  delay  right 

suarum   vel  ptr  Ugem   tgrrtf.      NuUi  or  justice." 

VOL.    IV.                                            R  R 
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However,  by  means  of  these  struggles,  the  pope  in  the  reign 
of  king  John  gained  a  still  greater  ascendant  here,  than  be 
ever  had  before  enjoyed ;  which  continued  through  the  long 
reign  of  his  son,  Henry  the  third:  in  the  b^jfinning  of  whose 
time  the  old  S&xon  trial  by  ordeal  was  also  totally  abolished. 
And  we  may  by  this  time  perceive,  in  Bracton*s  treatise,  a 
still  further  improvement  in  the  method  and  regularity  of  the 
common  law,  especially  in  the  point  of  pleadings  (A).  Nor 
must  it  be  forgotten,  that  the  first  traces  which  remab,  of 
the  separation  of  the  greater  barons  from  the  less,  in  the  eoo- 
stitution  of  parliaments,  are  fonnd  in  the  great  charter  of  king 
John;  though  omitted  in  that  of  Henry  III.:  and  thst, 
towards  the  end  of  the  latter  of  these  reigns,  we  find  the 
first  record  of  any  writ  for  summoning  knigfata,  citizens,  and 
burgesses  to  parliament.  And  here  we  conclude  the  second 
period  of  our  English  legal  history. 

III.  The  third  commences  with  the  reign  of  Edward  the 
first;  who  htith  justly  been  styled  our  English  Justinian. 
For  in  his  time  the  law  did  receive  so  sudden  a  perfection, 
that  Sir  Matthew  Hale  does  not  scruple  to  affirm  (t),  thai 
more  was  done  in  the  first  thirteen  years  of  his  reign  to  settle 
and  establish  the  distributive  justice  of  the  kingdom,  than  in 
all  the  ages  since  that  time  put  together. 

It  would  be  endless  to  enumerate  all  the  particulars  of 
these  regulations ;  but  the  principal  may  be  reduced  under 
the  following  general  heads.  1.  He  established,  confirmed, 
and  settled,  the  great  charter,  and  charter  of  forests.  2.  He 
gave  a  mortal  wound  to  the  encroachments  of  the  pope  and 
his  clergy,  by  limiting  and  establishing  the  bounds  of  eccle- 
siastical jurisdiction  :  and  by  obliging  the  ordinary,  to  whom 
all  the  goods  of  intestates  at  that  time  belonged,  to  discharge 
the  debts  of  the  deceased.  3.  He  defined  the  limits  of  the 
several  temporal  courts  of  the  highest  jurisdiction,  those  of 
the  King's  Bench,  Common  Pleas,  and  Exchequer;  so  as 
[•4*6]  ♦they  might  not  interfere  with  each  other's  proper  business: 
to  do  which,  they  must  now  have  recourse  to  a  fiction,  very 
necessary  and  beneficial  in  the  present  enlarged  state  of  pro- 
perty. 4.  He  settled  the  boundaries  of  the  inferior  courts  in 
counties,  hundreds,  and  manors :  confining  them  to  causes  of 
no  great  amount,  according  to  their  primitive  institution; 
though  of  considerably  greater,  than  by  the  alteration  of  the 

{h)  Hal.  Hist.  C.  L.  156.  (t)  Ibid.  156. 
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value  of  money  they  are  now  permitted  to  determine.  5.  He 
secured  the  property  of  the  subject^  by  abolishing  all  arbi- 
trary taxes  and  talliages,  levied  without  consent  of  the  na- 
tional council.  6.  He  guarded  the  common  justice  of  the 
kingdom  from  abuses,  by  giving  up  the  royal  prerogative  of 
sending  mandates  to  interfere  in  private  causes.  7.  He  set- 
tled the  form,  solemnities,  and  effect  of  fines  levied  in  the 
court  of  Common  Pleas ;  though  the  thing  itsdf  was  of  Saxon 
original.  8.  He  first  established  a  repository  for  the  public 
records  of  the  kingdom  ;  few  of  which  are  more  ancient  than 
the  reign  of  his  father,  and  those  were  by  him  collected. 
9.  He  improved  upon  the  laws  of  king  Alfred,  by  that  great 
and  orderly  method  of  watch  and  ward,  for  preserving  the 
public  peace  and  preventing  robberies,  established  by  the 
statute  of  Winchester.  10.  He  settled  and  reformed  many 
abuses  incident  to  tenures,  and  removed  some  restraints  on 
the  alienation  of  landed  property,  by  the  statute  of  quia  emp* 
tores,  1 1 .  He  instituted  a  speedier  way  for  the  recovery  of 
debts,  by  granting  execution  not  only  upon  goods  and  chat- 
tels, but  also  upon  lands,  by  writ  of  elegit ;  which  was  of 
signal  benefit  to  a  trading  people:  and,  upon  the  same  com- 
mercial ideas,  he  also  allowed  the  charging  of  lands  in  a  sta- 
tute merchant,  to  pay  debts  contracted  in  trade,  contrary  to 
all  feodal  principles.  12.  He  effectually  provided  for  the 
recovery  of  advowsons,  as  temporal  rights  ;  in  which,  before, 
the  law  was  extremely  deficient.  13.  He  also  effectually 
closed  the  great  gulph,  in  which  all  the  landed  property  of 
the  kingdom  was  in  danger  of  being  swallowed,  by  his  reite- 
rated statutes  of  mortmain ;  most  admirably  adapted  to  meet 
the  frauds  that  had  been  devised,  though  afterwards  contrived 
to  be  evaded  by  the  invention  of  uses.  *14.  He  established  [*427] 
a  new  limitation  of  property  by  the  creation  of  estates  tail ; 
concerning  the  good  policy  of  which,  modern  times  have» 
however,  entertained  a  very  different  opinion.  15.  He  re- 
duced all  Wales  to  the  subjection,  not  only  of  the  crown,  but 
in  great  measure  of  the  laws,  of  England,  (which  was  tho*- 
roughly  completed  in  the  reign  of  Henry  the  eighth ;)  and 
seems  to  have  entertained  a  design  of  doing  the  like  by  Scot- 
land, so  as  to  have  formed  an  entire  and  complete  union  of 
the  island  of  Great  Britain. 

I  might  continue  this  catalogue  much  flirther :  but,  upon 
the  whole,  we  may  observe,  that  the  very  scheme  and  model 

R  R^ 
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of  the  administration  of  common  justice  between  party  and 
party,  was  entirely  settled  by  this  king  (k) ;  and  has  con- 
tinued nearly  the  same,  in  all  succeeding  ages,  to  this  day; 
abating  some  few  alterations,  which  the  humour  or  necessity 
of  subsequent  times  hath  occasioned.  The  forms  of  writs,  bj 
which  actions  are  commenced,  were  perfected  in  his  reign, 
and  established  as  models  for  posterity.  The  pleadings,  con- 
sequent upon  the  writs,  were  then  short,  nenrous,  and  per- 
spicuous; not  intricate,  verbose,  and  formal.  The  legal 
treatises,  written  in  his  time,  as  Britton,  Fleta,  Hengbam, 
and  the  rest,  are  for  the  most  part  law  at  this  day;  or  at 
least  were  so,  till  the  alteration  of  tenures  took  place.  And, 
to  conclude,  it  is  from  this  period,  from  the  exact  observaitM 
of  Magna  Carta,  rather  than  from  its  making  or  renewalf  in 
the  days  of  his  grandfather  and  father,  that  the  liberty  of 
Englishmen  began  again  to  rear  its  head ;  though  the  weight 
of  the  military  tenures  hung  heavy  upon  it  for  many  ages 
after. 

I  cannot  give  a  better  proof  of  the  excellence  of  his  con- 
stitutions, than  that  from  his  time  to  that  of  Henry  the  eighth 
there  happened  very  few,  and  those  not  very  considerable, 
alterations  in  the  legal  forms  of  proceedings.  As  to  matter  of 
substance :  the  old  Gothic  powers  of  electing  the  principal 
[*428]  subordinate  magistrates,  the  sheriffs,  aud  ^conservators  of 
the  peace,  were  taken  from  the  people  in  the  reigns  of  Ed- 
ward II.  and  Edward  III.;  and  justices  of  the  peace  were 
established  instead  of  the  latter.  In  the  reign  also  of 
Edward  the  third,  the  parliament  is  supposed  most  probably 
to  have  assumed  its  present  form ;  by  a  separation  of  the 
Commons  from  the  Lords.  The  statute  for  defining  and  as- 
certaining treasons  was  one  of  the  first  productions  of  this 
new-modelled  assembly  ;  and  the  translation  of  the  law  pro- 
ceedings from  French  into  Latin  another.  Much  also  was 
done,  under  the  auspices  of  this  magnanimous  prince,  for  es- 
tablishing our  domestic  manufactures  ;  by  prohibiting  the 
exportation  of  English  wool,  and  the  importation  or  wear  of 
foreign  cloth  or  furs ;  and  by  encouraging  clothworkers  from 
other  countries  to  settle  here.  Nor  was  the  legislature  in- 
attentive to  many  other  branches  of  commerce,  or  indeed  to 
commerce  in  general :  for,  in  particular,  it  enlarged  the 
credit  of  the  merchant,  by  introducing  the  statute  stajde; 

(k)  Hal.  Hilt.  C.  L.  102. 
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whereby  he  might  the  more  readily  pledge  his  lands  for  the 
security  of  his  mercantile  debts.  And,  ais  personal  pro])erty 
now  grew,  by  the  extension  of  trade,  to  be  much  more  con- 
siderable than  formerly,  care  was  taken,  in  case  of  intestacies, 
to  appoint  administrators  particularly  nominated  by  the  law ; 
to  distribute  that  personal  property  among  the  creditors  and 
kindred  of  the  deceased,  which  before  had  been  usually  ap- 
plied, by  the  officers  of  the  ordinary,  to  uses  then  denomi- 
nated pious.  The  statutes  also  oi prcemunirey  for  effectually 
depressing  the  civil  power  of  the  pope,  were  the  work  of  this 
and  the  subsequent  reign.  And  the  establishment  of  a  la- 
borious parochial  clergy,  by  the  endowment  of  vicarages  out 
of  the  overgrown  possessions  of  the  monasteries,  added  lustre 
to  the  close  of  the  fourteenth  century :  though  the  seeds  of 
the  general  reformation,  which  were  thereby  first  sown  in  the 
kingdom,  were  almost  overwhelmed  by  the  spirit  of  persecu- 
tion, introduced  into  the  laws  of  the  land  by  the  influence  of 
the  regular  clergy. 

From  this  time  to  that  of  Henry  the  seventh,  the  civil 
wars  and  disputed  titles  to  the  crown  gave  no  leisure  for 
further  ♦juridical  improvement:  ^^  nam  silent  leges  inter  arma,'*  [♦429] 
And  yet  it  is  to  these  very  disputes  that  we  owe  the  happy 
loss  of  all  the  dominions  of  the  crown  on  the  continent  of 
France  ;  which  turned  the  minds  of  our  subsequent  princes 
entirely  to  domestic  concerns.  To  these  likewise  we  owe  the 
method  of  barring  entails  by  the  fiction  of  common  recoveries, 
invented  originally  by  the  clergy,  to  evade  the  statutes  of 
mortmain,  but  introduced  under  Edward  the  fourth,  for  the 
purpose  of  unfettering  estates,  and  making  them  more  liable 
to  forfeiture :  while,  on  the  other  hand,  the  owners  en- 
deavoured .to  protect  them  by  the  universal  establishment  of 
uses,  another  of  the  clerical  inventions. 

In  the  reign  of  king  Henry  the  seventh,  his  ministers,  not 
to  say  the  king  himself,  were  more  industrious  in  hunting  out 
prosecutions  upon  old  and  forgotten  penal  laws,  in  order  to 
extort  money  from  the  subject,  than  in  framing  any  new 
beneficial  regulations.  For  the  distinguishing  character  of 
this  reign,  was  that  of  amassing  treasure  in  the  king's  cof- 
fers, by  every  means  that  could  be  devised :  and  almost  every 
alteration  in  the  laws,  however  salutary  or  otherwise  in  their 
future  consequences,  had  this  and  this  only  for  their  great  and 
immediate  object.     To  this  end  the  court  of  Star  Chamber 
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was  new  modelled,  and  armed  with  powers,  the  most  danger- 
ous and  unconstitutional,  over  the  persons  and  properties  6( 
the  subject.  Informations  were  allowed  to  be  received,  in  lieu 
of  indictments,  at  the  assizes  and  sessions  of  the  peace,  in 
order  to  multiply  fines  and  pecuniary  penalties.  The  statute 
of  fines  for  landed  property  was  craftily  and  covertly  ooo- 
trived,  to  facilitate  the  destruction  of  entails,  and  make  the 
owners  of  real  estates  more  capable  to  forfisit  as  well  as  to 
aliene.  The  benefit  of  clergy,  which  so  often  intervened  to 
stop  attainders  and  save  the  inheritance,  was  now  allowed 
only  once  to  lay  offenders,  who  only  could  have  inheritances 
to  lose.  A  writ  of  capiat  was  permitted  in  all  actions  on  the 
case,  and  the  defendant  might  in  consequence  be  outlawed; 
because  upon  such  outlawry  his  goods  became  the  property  of 
the  crown.  In  short,  there  is  hardly  a  statute  in  this  reign, 
[^iSO]  *introductive  of  a  new  law  or  modifying  the  old,  but  what 
either  directly  or  obliquely  tended  to  the  emolument  of  the 
exchequer. 

IV.  This  brings  us  to  the  fourth  period  of  our  legal  his- 
tory, viz,  the  reformation  of  religion,  under  Henry  the  eighth, 
and  his  children ;  which  opens  an  entirely  new  scene  in  ee- 
clesiastical  matters;  the  usurped  power  of  the  pope  beiqg 
now  for  ever  routed  and  destroyed,  aU  his  connexions  with 
this  island  cut  off,  the  crown  restored  to  its  supremacy  oier 
spiritual  men  and  causes,  and  the  patronage  of  bishoprics 
being  once  more  indisputably  vested  in  the  king.  And,  had 
the  spiritual  courts  been  at  diis  time  reunited  to  the  civil,  we 
should  have  seen  the  old  Saxon  constitution  with  regard  to 
eccletiattical  polity  completely  restored. 

With  regard  also  to  our  civU  polity,  the  statute  of  wills, 
and  the  statute  of  uses,  both  passed  in  the  reign  of  this 
prince,  made  a  great  alteration  as  to  property :  the  former, 
by  allowing  the  devise  of  real  estates  by  will«  which  before 
was  in  general  forbidden ;  the  latter,  by  endeavouring  to  de- 
stroy the  intricate  nicety  of  uMet^  though  the  narrowness  and 
pedantry  of  the  courts  of  common  law  prevented  this  statute 
firom  having  its  full  beneficial  effect  And  thence  the  courts 
of  equity  assumed  a  jurisdiction,  dictated  by  common  justice 
and  common  sense :  which,  however  arbitrarily  exercised  or 
productive  of  jealousies  in  its  in£mcy,  has  at  length  been 
matured  into  a  most  elegant  system  of  rational  jurisprudeoee ; 
the  principles  of  which,  notwithstanding  they  may  diflfer  in 
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forms,  are  now  equally  adopted  by  the  courts  of  both  law  and 
equity.  From  the  statute  of  uses,  and  another  statutse  of  the 
same  antiquity,  which  protected  estates  for  years  from  being 
destroyed  by  the  reversioner,  a  remarkable  alteration  took 
place  in  the  mode  of  conveyancing :  the  ancient  assurance  by 
feoflfment  and  livery  upon  the  land  being  now  very  seldom 
practised,  since  the  moi*e  easy  and  more  private  invention  of 
transferring  property,  by  secret  conveyances  to  uses,  arid 
long  terms  of  years  being  now  continually  created  in  mort- 
gages *and  family  settlements,  which  may  be  moulded  to  a  [^431] 
thousand  useful  purposes  by  the  ingenuity  of  an  able  artist. 

The  further  attacks  in  this  reign  upon  the  immunity  of 
estates  tail,  which  reduced  them  to  little  more  than  the  con- 
ditional fees  at  the  common  law,  before  the  passing  of  the 
statute  de  donis;  the  establishment  of  recognizances  in  tlie 
nature  of  a  statute  staple,- for  &cilitating  the  raising  of  money' 
upon  landed  security ;  and  the  introduction  of  the  bankrupt 
laws,  as  well  for  the  punishment  of  the  fraudulent,  as  the  re- 
lief of  the  unfortunate,  trader ;  all  these  were  capital  altera- 
tions of  our  legal  polity,  and  highly  convenient  to  that.tsba- 
racte/,  which  the  English  began  now  to  reassume,  of  a  great 
commercial  people.  The  incorporation  of  Wales  with  Eng- 
land, and  the  moi^e  uniform  administration  of  justice,  by 
destroying  some  countiesrpalatine,  and  abridging  the  nnrea- 
sonable  privileges  of  such  as  remained,  added  dignity  and 
strength  to  the  monarchy :  and,  together  with  the  numerous 
improvements  before  observed  upon,  and  the  redress  of  many 
grievances  and  oppressions  which  had  been  introduced  by 
his  father,  will  ever  make  the  administration  of  Henry  VIII. 
a  very  distinguished  asra  in  the  annals  of  juridical  history. 

It  must  be  however  remarked,  that,  particularly  in  his 
later  years,  the  royal  prerogative  was  then  strained  to  a  very 
tyrannical  and  oppressive  height ;  and,  what  was  the  worst 
circumstance,  its  encroachments  were  established  by  law, 
under  the  sanction  of  those  pusillanimous  parliaments,  one 
of  which  to  its  eternal  disgrace  passed  a  statute,  whereby  it 
was  enacted  that  the  king's  proclamations  should  have  the 
force  of  acts  of  parliament;  and  others  concurred  in  the 
creation  of  that  amazing  heap  of  wild  and  newfangled  trea- 
sons, which  were  slightly  touched  upon  in  a  former  chapter  (/). 
Happily  for  the  nation,  this  arbitrary  reign  was  succeeded  by 

{I)  See  page  86. 
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the  minority  of  an  amiable  prince ;  during  the  short  sunshiae 
of  which,  great  part  of  these  extravagant  laws  were  repealed. 

[^432]  And,  to  do  justice  to  the  shorter  reign  of  queen  Mary,  ^inaoj 
salutary  and  popular  laws,  in  civil  matters,  were  made  under 
her  administration ;  perhaps  the  better  to  reconcile  the  people 
to  the  bloody  measures  which  she  was  induced  to  pursue,  for 
the  re-establishment  of  religious  slavery :  the  well-conoerled 
schemes  for  effecting  which,  were,  through  the  providence  of 
God,  defeated  by  the  seasonable  accession  of  queen  Elixs- 
beth. 

The  religious  liberties  of  the  nation  being,  by  that  hap|^ 
event,  established,  we  trust,  on  an  eternal  basis;  though 
obliged  in  their  infancy  to  be  guarded,  against  papists  and 
other  nonconformists,  by  laws  of  too  sanguinary  a  nature,  the 
forest  laws  having  fallen  into  disuse  ;  and  the  administratioa 
of  civil  rights  in  the  courts  of  justice  being  carried  on  in  a 
regular  course,  according  to  the  wise  institutions  of  king 
Edward  the  first,  without  any  material  innovations :  all  the 
principal  grievances  introduced  by  the  Norman  conquest 
seem  to  have  been  gradually  shaken  off,  and  our  Saxon  con- 
stitution restored,  with  considerable  improvements :  except 
only  in  the  continuation  of  the  military  tenures,  and  a  few 
other  points,  which  still  armed  the  crown  with  a  very  op- 
pressive and  dangerous  prerogative.  It  is  also  to  be  re- 
marked, that  the  spirit  of  enriching  the  clergy  and  endowing 
religious  houses  had,  through  the  former  abuse  of  it,  gone 
over  to  such  a  contrary  extreme,  and  the  princes  of  the  house 
of  Tudor  and  their  favourites  had  fiillen  with  such  avidity 
upon  the  spoils  of  the  church,  that  a  decent  and  honourable 
maintenance  was  wanting  to  many  of  the  bishops  and  clergy. 
This  produced  the  restraining  statutes,  to  prevent  the  alien- 
ations of  lands  and  tithes  belonging  to  the  church  and  uni- 
versities. The  number  of  indigent  persons  being  also  greatly 
increased,  by  withdrawing  the  alms  of  the  monasteries,  a  plan 
was  formed  in  the  reign  of  queen  Elizabeth,  more  humane 
and  beneficial  than  even  feeding  and  clothing  of  millions; 
by  affording  them  the  means,  with  proper  industry,  to  feed 
and  to  clothe  themselves.  And,  the  further  any  subsequent 
plans  for  maintaining  the  poor  have  departed  from  this  insti- 
tution, the  more  impracticable  and  even  pernicious  their 
visionary  attempts  have  proved. 

[  433]  However,  considering  the  reign  of  queen  Elizabeth  in  a 
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great  and  political  view,  we  have  no  reason  to  regret  many 
subsequent  alterations  in  the  English  constitution.  For^ 
though  in  general  she  was  a  wise  and  excellent  princess,  and 
loved  her  people ;  though  in  her  time  trade  flourished,  riches 
increased,  the  laws  were  duly  administered,  the  nation  was 
respected  abroad,  and  the  people  happy  at  home ;  yet,  the 
increase  of  the  power  of  the  Star  Chamber,  and  the  erection 
of  the  high  Commission  Court  in  matters  ecclesiastical,  were 
the  work  of  her  reign.  She  also  kept  her  parliaments  at  a 
very  awful  distance ;  and  in  many  particulars  she,  at  times, 
would  carry  the  prerogative  as  high  as  her  most  arbitrary 
predecessors.  It  is  true,  she  very  seldom  exerted  this  pre- 
rogative, so  as  to  oppress  individuals ;  but  still  she  had  it  to 
exert :  and  therefore  the  felicity  of  her  reign  depended  more 
on  her  want  of  opportunity  and  inclination,  than  want  of 
power,  to  play  the  tyrant.  This  is  a  high  encomium  on  her 
merit ;  but  at  the  same  time  it  is  sufficient  to  shew,  that  tliese 
were  not  those  golden  days  of  genuine  liberty  that  we  for- 
merly were  taught  to  believe :  for,  surely,  the  true  liberty  of 
the  subject  consists  not  so  much  in  the  gracious  behaviour, 
as  in  the  limited  power,  of  the  sovereign. 

The  great  revolutions  that  had  happened,  in  manners  and 
in  property,  had  paved  the  way,  by  imperceptible  yet  sure 
degrees,  for  as  great  a  revolution  in  government :  yet,  while 
that  revolution  was  effecting,  the  crown  became  more  arbi- 
trary than  ever,  by  the  progress  of  those  very  means  which 
afterwards  reduced  its  power.  It  is  obvious  to  every  ob- 
server, that,  till  the  close  of  the  Lancastrian  civil  wars,  the 
property  and  the  power  of  the  nation  were  chiefly  divided 
between  the  king,  the  nobility,  and  the  clergy.  The  com- 
mons were  generally  in  a  state  of  great  ignorance ;  their 
personal  wealth,  before  the  extension  of  trade,  was  compara- 
tively small;  and  the  nature  of  their  landed  property  was 
such,  as  kept  them  in  continual  dependence  upon  their  feodal 
lord,  being  usually  some  powerful  baron,  some  opulent 
abbey,  *or  sometimes  the  king  himself.  Though  a  notion  of  [*4S4] 
general  liberty  had  strongly  pervaded  and  animated  the  whole 
constitution,  yet  the  particular  liberty,  the  natural  equality, 
and  personal  independence  of  individuals,  were  little  re- 
garded or  thought  of*,  nay  even  to  assert  them  was  treated  as 
the  height  of  sedition  and  rebellion.  Our  ancestors  heard, 
with  detestation  and  horror i   those  sentiments  rudeiy^  deli- 
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veredy  and  pushed  to  most  absurd  extremesy  by  the  Tioleooe 
of  a  Cade  and  a  Tyler :  which  have  since  been  applauded, 
with  a  zeal  almost  rising  to  idolatry,  when  softened  and  re- 
commended by  the  eloquence,  the  moderation  and  the  aigu- 
ments  of  a  Sidney,  a  Locke,  and  a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the 
progress  of  religious  reformation,  began  to  be  nniversally  dis- 
seminated; when  trade  and  navigation  were  suddenly  carried 
to  an  amazing  extent,  by  the  use  of  the  compass  and  the  con- 
sequent discovery  of  the  Indies ;  the  minds  of  men  thus  en- 
lightened by  science  and  enlarged  by  obsiervation  and  travel, 
began  to  entertain  a  more  just  opinion  of  the  dignity,  and 
rights  of  mankind.  An  inundation  of  wealth  flowed  in  upon 
the  merchants  and  middling  rank ;  while  the  two  great 
estates  of  the  kingdom,  which  formerly  had  balanced  the  pre- 
rogative, the  nobility,  and  clergy,  were  greatly  impoverished 
and  weakened.  The  popish  clergy,  detected  in  their  frauds 
and  abuses,  exposed  to  the  resentment  of  the  populace,  and 
stripped  of  their  lands  and  revenues,  stood  trembling  for  cheir 
very  existence.  The  nobles,  enervated  by  the  refinements  of 
luxury,  which  knowledge,  foreign  travel,  and  the  progresti  ot 
the  politer  arts,  are  too  apt  to  introduce  with  themselves,  and 
fired  with  disdain  at  being  rivalled  in  magnificence  by  the 
opulent  citizens,  fell  into  enormous  expences;  to  gratify 
which  they  were  permitted,  by  the  policy  of  the  time,  to  dis- 
sipate their  overgrown  estates,  and  alienate  their  ancient  pa- 
trimonies. This  gradually  reduced  their  power  and  their 
influence  within  a  very  moderate  bound  :  while  the  king,  by 
the  spoil  of  the  monasteries  and  the  great  increase  of  the  cus- 
[*435]  toms,  grew  rich,  independent,  and  haughty :  and  the  ^com- 
mons were  not  yet  sensible  of  the  strength  they  had  acquired, 
nor  urged  to  examine  its  extent  by  new  burthens  or  oppres- 
sive taxations,  during  the  sudden  opulence  of  the  Exchequer. 
Intent  upon  acquiring  new  riches,  and  happy  in  being  freed 
from  the  insolence  and  tyranny  of  the  orders  more  immediately 
above  them,  they  never  dreamed  of  opposing  the  prerogative, 
to  which  they  had  been  so  little  accustomed;  much  less  of 
taking  the  lead  in  opposition,  to  which  by  their  weight  and 
their  property  they  were  now  entitled.  The  latter  years  of 
Henry  the  eighth  were,  therefore,  the  times  of  the  greatest 
despotism,  that  have  been  known  in  this  island  since  the 
death  of  William  the  Norman ;  the  prerogative,  as  it  then 
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8tood  by  common  law,  and  much  more  when  extended  by 
act  of  parliament,  being  too  large  to  be  endured  in  a  land  of 
liberty. 

Queen  Elizabeth,  and  the  intermediate  princes  of  the 
Tudor  line,  had  almost  the  same  legal  powers,  and  some- 
times exerted  them  as  roughly,  as  their  father  king  Henry 
the  eighth.  But  the  critical  situation  of  that  princess  with 
regard  to  her  legitimacy,  her  religion,  her  enmity  with  Spain, 
and  her  jealousy  of  the  queen  of  Scots,  occasioned  greater 
caution  in  her  conduct.  She,  probably,  or  her  able  advisers, 
had  penetration  enough  to  discern  how  the  power  of  the 
kingdom  had  gradually  shifted  its  channel,  and  wisdom 
enough  not  to  provoke  the  commons  to  discover  and  feel 
their  strength.  She  therefore  drew  a  veil  over  the  odious 
part  of  prerogative  ;  which  was  never  wantonly  thrown  aside, 
but  only  to  answer  some  important  purpose :  and,  though  the 
royal  treasury  no  longer  overflowed  with  the  wealth  of  the 
clergy,  which  had  been  all  granted  out,  and  had  contributed 
to  enrich  the  people,  she  asked  for  supplies  with  such  mo- 
deration, and  managed  them  with  so  much  economy,  that  the 
commons  were  happy  in  obliging  her.  Such,  in  short,  were 
her  circumstances,  her  necessities,  her  wisdom,  and  her  good 
disposition,  that  never  did  a  prince  so  long  and  so  entirely, 
for  the  space  of  half  a  century  together,  reign  in  the  affections 
of  the  people. 

*0n  the  accession  of  king  James  I.,  no  new  degree  of  royal  [*4d6] 
power  was  added  to,  or  exercised  by,  him :  but  such  a  sceptre 
was  too  weighty  to  be  wielded  by  such  a  hand.  The  un- 
reasonable and  impi*udent  exertion  of  what  was  then  deemed 
to  be  prerogative,  upon  trivial  and  unworthy  occasions,  and 
the  claim  of  a  more  absolute  power  inherent  in  the  kingly 
office  than  had  ever  been  carried  into  practice,  soon  awakened 
the  sleeping  lion.  The  people  heard  with  astonishment  doc- 
trines preached  from  the  throne  and  the  pulpit,  subversive  of 
liberty  and  property,  and  all  the  natural  rights  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it 
weakly  and  fiEdlaciously  supported :  and  common  reason  as- 
sured them,  that,  if  it  were  of  human  origin,  no  constitution 
could  establish  it  without  power  of  revocation,  no  precedent 
could  sanctify,  no  length  of  time  could  confirm  it.  The 
leaders  felt  the  pulse  of  the  nation,  and  found  they  had  ability 
as  well  as  inclination  to  resist  it ;  and  accordingly  resisted 
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and  opposed  it,  whenever  the  pusillanimouB  temper  of  die 
reigning  monarch  had  courage  to  put  it  to  the  trial ;  and  diey 
gained  some  little  victories  in  the  cases  of  concealmenti, 
monopolies,  and  the  dispensing  power.  In  the  mean  time, 
very  little  was  done  for  the  improvement  of  private  justice, 
except  tlie  abolition  of  sanctuaries,  and  the  extension  of  the 
bankrupt  laws,  the  limitation  of  suits  and  actions,  and  the 
regulating  of  informations  upon  penal  statutes*  For  I  cannot 
class  the  laws  against  witchcraft  and  conjuration  under  the 
head  of  improvements ;  nor  did  the  dispute  between  Lord  El- 
lesmere  and  Sir  Edward  Coke,  concerning  the  powers  of  the 
Court  of  Chancery,  tend  much  to  the  advancement  of  justice. 
Indeed  when  Charles  the  first  succeeded  to  the  crown  of 
his  father,  and  attempted  to  revive  some  enormities,  which 
had  been  dormant  in  the  reign  of  king  James,  the  loans  and 
benevolences  extorted  from  the  subject,  the  arbitrary  im- 
prisonments for  refusal,  the  exertion  of  martial  law  in  time 
of  peace,  and  other  domestic  grievances,  clouded  the  mom- 
[*437]  ing  of  that  ^misguided  prince's  reign ;  which,  though  the 
noon  of  it  began  a  little  to  brighten,  at  last  went  down  in 
blood,  and  left  the  whole  kingdom  in  darkness.  It  must 
be  acknowledged  that,  by  the  Petition  of  Right,  enacted  to 
abolish  these  encroachments,  the  English  constitution  received 
great  alteration  and  improvement.  But  there  still  remained 
the  latent  power  of  the  forest  laws,  which  the  crown  most  un- 
seasonably revived.  The  legal  jurisdiction  of  the  Star  Chamber 
and  High  Commission  courts  was  also  extremely  great:  though 
their  usurped  authority  was  still  greater.  And,  if  we  add  to 
these  the  disuse  of  parliaments,  the  ill-timed  seal  and  despotic 
proceedings  of  the  ecclesiastical  governors  in  matters  of  mere 
indifference,  together  with  the  arbitrary  levies  of  tonnage 
and  poundage,  ship  money,  and  other  projects,  we  may 
see  grounds  most  amply  sufficient  for  seeking  redress  in  a 
legal  constitutional  way.  This  redress,  when  sought,  was 
also  constitutionally  given;  for  all  these  oppressions  were 
actually  abolished  by  the  king  in  parliament,  before  the  re- 
bellion broke  out,  by  the  several  statutes  for  triennial  parlia- 
ments, for  abolishing  the  Star  Chamber  and  High  Commis- 
sion courts,  for  ascertaining  the  extent  of  forests  and  forest 
laws,  for  renouncing  ship-money  and  other  exactions,  and  for 
giving  up  the  prerogative  of  knighting  the  king's  tenants  im 
capite  in  consequence  of  their  feodal  tenures:  though   it 
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must  be  acknowledged  that  these  concessions  were  not  made 
with  so  good  a  grace,  as  to  conciliate  the  confidence  of  the 
people.  Unfortunately,  either  by  his  own  mismanagement, 
or  by  the  arts  of  his  enemies,  the  king  had  lost  the  reputation 
of  sincerity ;  which  is  the  greatest  unhappiness  that  can  befal 
a  prince.  Though  he  formerly  had  strained  his  prerogative, 
not  only  beyond  what  the  genius  of  the  present  times  would 
bear,  but  also  beyond  the  examples  of  former  ages,  he  had 
now  consented  to  reduce  it  to  a  lower  ebb  than  was  consistent 
with  monarchical  government.  A  conduct  so  opposite  to  his 
temper  and  principles,  joined  with  some  rash  actions  and  un- 
guarded expressions,  made  the  people  suspect  that  this  con- 
descension was  merely  temporary.  Flushed,  therefore,  with 
the  success  they  had  gained,  fired  with  resentment  for  past 
oppressions,  *and  dreading  the  consequences  if  the  king  r*438] 
should  regain  his  power,  the  popular  leaders,  who  in  all  ages 
have  called  themselves  the  people,  began  to  grow  insolent 
and  ungovernable;  their  insolence  soon  rendered  them 
desperate ;  and  despair  at  length  forced  them  to  join  with  a 
set  of  military  hypocrites  and  enthusiasts,  who  overturned 
the  church  and  monarchy,  and  proceeded  with  deliberate 
solemnity  to  the  trial  and  murder  of  their  sovereign. 

I  pass  by  the  crude  and  abortive  schemes  for  amending 
the  laws  in  the  times  of  confusion  which  followed ;  the  most 
promising  and  sensible  whereof,  such  as  the  establishment  of 
new  trials,  the  abolition  of  feodal  tenures,  the  act  of  naviga- 
tion, and  some  others,  were  adopted  in  the 

V.  Fifth  period,  which  I  am  next  to  mention,  viz.  after  the 
restoration  of  king  Charles  II.  Immediately  upon  which,  the 
principal  remaining  grievance,  the  doctrine  and  consequences 
of  military  tenures,  were  taken  away  and  abolished,  except 
in  the  instance  of  corruption  of  inheritable  blood,  upon 
attainder  of  treason  and  felony.  And  though  the  monarch, 
in  whose  person  the  royal  government  was  restored,  and 
with  it  our  ancient  constitution,  deserves  no  commendation 
from  posterity,  yet  in  his  reign,  wicked,  sanguinary,  and  tur- 
bulent as  it  was,  the  concurrence  of  happy  circumstances  was 
such,  that  from  thence  we  may  date  not  only  the  re-establish- 
ment of  our  church  and  monarchy,  but  also  the  complete  re- 
stitution of  English  liberty,  for  the  first  time,  since  its  total 
abolition  at  the  Conquest.  For  therein  not  only  these 
slavish  tenures,  the  badge  of  foreign  dominion,  with  all  their 
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oppressive  appendages,  were  removed  from  incumbering  the 
estates  of  the  subject ;  but  also  an  additional  security  of  hii 
person  from  imprisonment  was  obtained,  by  that  great  biii> 
wark  of  our  constitution,  the  Habeas  Corpus  Act.     These 
two  statutes,  with  regard  to  our  property  and  persons,  finrn 
a  second  Magna  Carta,  as  beneficial  and  eflectual  as  that  of 
Runing-Mead.     That  only  pruned    the  luxuriances  of  the 
feodal  system ;  but  the  statute  of  Charles  the  second  extiipa- 
[*439]      ted  all  its  ^slaveries;  except  perhaps  in  copyhold  tenure; 
and  there  also  they  are  now  in  great  measure  enervated  hf 
gradual  custom,  and  the  interposition  of  our  courts  of  justice. 
Magna  Carta  only,  in  general  terms,  declared,  that  no  man 
shall  be  imprisoned  contrary  to  law :  the  Habeas  Carpus  Act 
points  him  out  eflectual  means,  as  well  to  release  himself, 
though  committed  even  by  the  king  in  council,  as  to  punish 
all  those  who  shall  thus  unconstitutionally  misuse  him. 

To  these  I  may  add  the  abolition  of  die  prerogadves  of 
purveyance  and  pre-empdon ;  the  statute  for  holding  triennial 
parliaments;  the  Test  and  Corporation  Acts,  which  secure 
both  our  civil  and  religious  liberties ;  the  abolition  of  the 
writ  de  hcereiico  camburendo  ;  the  statute  of  frauds  and  per- 
juries, a  great  and  necessary  security  to  private  property ;  the 
statute  for  distribution  of  intestates'  estates;  and  that  of 
amendments  and  jeofails,  which  cut  off  those  superfluous 
niceties  which  so  long  had  disgraced  our  courts;  together 
with  many  other  wholesome  acts  that  were  passed  in  this 
reign,  for  the  benefit  of  navigation  and  the  improvement  of 
foreign  commerce :  and  the  whole,  when  we  likewise  consider 
the  fi'eedom  fi'om  taxes  and  armies  which  the  subject  then 
enjoyed,  will  be  sufficient  to  demonstrate  this  truth,  ''  that 
the  constitution  of  England  had  arrived  to  its  full  vigour, 
and  the  true  balance  between  liberty  and  prerogative  was  hap- 
pily established  by  law,  in  the  reign  of  Charles  the  second.** 
It  is  far  from  my  intention  to  palliate  or  defend  many  verj 
iniquitous  proceedings,  contrary  to  all  law,  in  that  reign, 
through  the  artifice  of  wicked  politicians,  both  in  and  out  of 
employment  What  seems  incontestible  is  this,  that  by  the 
law  (m),  as  it  then  stood,  notwithstanding  some  invicUous, 

(m)  The  point  of  time  at  which  1  passed,  and  that  for  licensing  tbe  piWB 

would  chuse  to  fix  this  theontical  per-  had  expired :  though  the  y<e«n  wludi 

fection  of  our  public  law,  is  the  year  immediately  followed  it  were  times  of 

1679 ;  after  the  Habeai  Corpu»  Act  was  great  prtietical  oppfKssioB. 
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nay  dangerous,  branches  of  the  prerogative,  have  since  been 
lopped  •off,  and  the  rest  more  clearly  defined,  the  people  [  "^^J 
had  as  large  a  portion  of  real  liberty,  as  is  consistent  with  a 
state  of  society ;  and  sufficient  power,  residing  in  their  own 
hands,  to  assert  and  preserve  that  liberty,  if  invaded  by  the 
royal  prerogative.  For  which  I  need  but  appeal  to  the  me- 
morable catastrophe  of  the  next  reign.  For  when  king 
Charleses  deluded  brother  attempted  to  enslave  the  nation,  he 
found  it  was  beyond  his  power:  the  people  both  could,  and 
did,  resist  him;  and,  in  consequence  of  such  resistance, 
obliged  him  to  quit  his  enterprize  and  his  throne  together. 
Which  introduces  us  to  the  last  period  of  our  legal  history ; 
viz, 

VI.  From  the  revolution  in  1688  to  the  present  time.  In 
this  period  many  laws  have  passed  ;  as  the  Bill  of  Rights, 
the  Toleration  Act,  the  Act  of  Settlement  with  its  condi- 
tions, the  Act  for  uniting  England  with  Scotland,  and  some 
others :  (4)  which  have  asserted  our  liberties  in  more  clear 
and  emphatical  terms ;  have  regulated  the  succession  of  the 
crown  by  parliament,  as  the  exigencies  of  religious  and  civil 
freedom  required ;  have  confirmed  and  exemplified  the  doc- 
trine of  resistance,  when  the  executive  magistrate  endeavours 
to  subvert  the  constitution ;  have  maintained  the  superiority 
of  the  laws  above  the  king,  by  pronouncing  his  dispensing 
power  to  be  illegal ;  have  indulged  tender  consciences  with 
every  religious  liberty,  consistent  with  the  safety  of  the  state  ; 
have  established  triennial,  since  turned  into  septennial,  elec- 
tions of  members  to  serve  in  parliament ;  have  excluded  cer- 
tain officers  from  the  house  of  Commons;  have  restrained 
the  king's  pardon  from  obstructing  pariiamentary  impeach- 
ments; have  imparted  to  all  the  lords  an  equal  right  of 
trying  their  fellow  peers ;  have  regulated  trials  for  high  trea- 
son ;  have  afforded  our  posterity  a  hope  that  corruption  of 
blood  may  one  day  be  abolished  and  forgotten  ;  have,  by  the 

desire  of  his  present  Majesty,  set  bounds  to  the  civil  list,  and 


^4)  To  these  may  now  be  added,  Refoirn  Act,  Tarious  Acts  for  hnprov- 

the  Act  for  uniting  England  and  Ire-  ing  the  administration  of  Criminal  Law, 

land,  the  Act  for  the  repeal  of  the  and  many  others,  all  of  which  will 

Test  and  Corporation  Acts,  the  Ca-  have  been  found  noticed  in  suitable 

tholic   Emancipation  Act,  the  Parlia-  places  in  the  course  of  this  volume, 

mentary  Reform  Act,  the  Law  Amend-  and  all  of  which  date  their  origin 

ment  Act,  the  Municipal  Corporation  within  the  present  ( 19th)  century. 
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placed  the  administration  of  tliat  revenue  in  bands  that  are 
accountable  to  parliament ;  and  have,  by  the  like  desire,  made 
the  judges  completely  independent  of  the  king,  his  ministers, 
and  his  successors.  Yet,  though  these  provisions  have»  in 
[^441]  appearance  and  ^nominally,  reduced  the  strength  of  the  exe- 
cutive power  to  a  much  lower  ebb  than  in  the  preceding 
period ;  if  on  the  other  hand  we  throw  into  the  opposite 
scale,  what  perhaps  the  immoderate  reduction  of  the  ancient 
prerogative  may  have  rendered  in  some  degree  necessary, 
the  vast  acquisition  of  force,  arising  from  the  Riot  Act,  and 
the  annual  expedience  of  a  standing  army ;  and  the  vast  ac- 
quisition of  personal  attachment,  arising  from  the  magnitude 
of  the  national  debt,  and  the  manner  of  levying  those  yearly 
millions  that  are  appropriated  to  pay  the  interest ;  we  shall 
find  that  the  crown  has,  gradually  and  imperceptibly,  gained 
almost  as  much  in  influence,  as  it  has  apparently  lost  in  pre- 
rogative. 

The  chief  alterations  of  moment,  for  the  time  would  £ul 
me  to  descend  to  minutke^  in  the  administration  of  private 
justice  during  this  period,  are  the  solemn  recognition  of  the 
law  of  nations  with  respect  to  the  rights  of  ambassadors :  the 
cutting  off,  by  the  statute  for  the  amendment  of  the  law,  a  vast 
number  of  excrescences,  that  in  process  of  time  had  sprung 
out  of  the  practical  part  of  it :  the  protection  of  corporate 
rights  by  the  improvements  in  writs  of  mandamtis,  and  infor- 
mations in  nature  of  quo  warranto:  the  regulations  of  trials 
by  jury,  and  the  admitting  witnesses  for  prisoners  upon  oath : 
the  further  restraints  upon  alienation  of  lands  in  mortmain: 
the  annihilation  of  the  terrible  judgment  o(  peine  forte  et  dure : 
the  extension  of  the  benefit  of  clergy,  by  abolishing  the  pe- 
dantic criterion  of  reading:  the  counterbalance  to  this  mercy, 
by  the  vast  increase  of  capital  punishment :  the  new  and  efiec- 
tual  methods  for  the  speedy  recovery  of  rents :  the  improve- 
ments which  have  been  made  in  ejectments  for  the  trial  of  titles: 
the  introduction  and  establishment  of  paper  credit,  by  in- 
dorsements upon  bills  and  notes,  which  have  shewn  the  legal 
possibility  and  convenience,  which  our  ancestors  so  long 
doubted,  of  assigning  a  chose  in  action :  the  translation  of  all 
legal  proceedings  into  the  English  language:  the  erection  of 
courts  of  conscience  for  recovering  small  debts,  and,  which  is 
much  the  better  plan,  the  reformation  of  county-courts  :  the 
great  system  of  marine  jurisprudence,  of  which  the  founds- 
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tions  have  been  laid,  by  clearly  ♦developing  the  principles  on  [^44^] 
which  policies  of  insurance  are  founded,  and  by  happily 
applying  those  principles  to  particular  cases :  and,  lastly,  the 
liberality  of  sentiment,  which,  though  late,  has  now  taken 
possession  of  our  courts  of  common  law,  and  induced  them 
to  adopt,  where  facts  can  be  clearly  ascertained,  the  same 
principles  of  redress  as  have  prevailed  in  our  courts  of  equity, 
from  the  time  that  lord  Nottingham  presided  there ;  and  this, 
not  only  where  specially  empowered  by  particular  statutes,  as 
in  the  case  of  bonds,  mortgages,  and  set-ofFs,  but  by  extend- 
ing the  remedial  influence  of  the  equitable  writ  of  trespass  on 
the  case,  according  to  its  primitive  institution  by  king  Edward 
the  first,  to  almost  every  instance  of  injustice  not  remedied 
by  any  other  process.  And  these,  I  think,  are  all  the  mate- 
rial alterations  that  have  happened  with  respect  to  private 
justice,  in  the  course  of  the  present  century. 

Thus,  therefpre,  for  the  amusement  and  instruction  of  the 
student,  I  have  endeavoured  to  delineate  some  rude  outlines 
of  a  plan  for  the  history  of  our  laws  and  liberties ;  from  their 
first  rise,  and  gradual  progress,  among  our  British  and 
Saxon  ancestors,  till  their  total  eclipse  at  the  Norman  con- 
quest; from  which  they  have  gradually  emerged,  and  risen 
to  the  perfection  they  now  enjoy,  at  different  periods  of  time. 
We  have  seen,  in  the  course  of  our  inquiries,  in  this  and  the 
former  volumes,  that  the  fundamental  maxims  and  rules  of 
the  law,  which  regard  the  rights  of  persons,  and  the  rights 
of  things,  the  private  injuries  that  may  be  offered  to  both, 
and  the  crimes  which  aflect  the  public,  have  been  and  are 
every  day  improving,  and  are  now  fraught  with  the  accumu- 
lated wisdom  of  ages  ;  that  the  forms  of  administering  justice 
came  to  perfection  under  Edward  the  first;  and  have  not 
been  much  varied,  nor  always  for  the  better,  since ;  that 
our  religious  liberties  were  fully  established  at  the  re- 
formation: but  that  the  recovery  of  our  civil  and  poli- 
tical liberties  was  a  work  of  longer  time  ;  they  not  being 
thoroughly  and  completely  regained,  till  after  the  resto- 
ration of  king  Charles,  nor  fully  and  explicitly  acknow- 
ledged and  defined,  till  the  aera  of  the  happy  revolution. 
Of  a  constitution  so  wisely  contrived,  *so  strongly  raised,  [♦443] 
and  so  highly  finished,  it  is  hard  to  speak  with  that  praise, 
which  is  justly  and  severely  its  due ;  the  thorough  and  atten- 
tive contemplation  of  it  will  furnish  its  best  ipaae^xxR.*    \\. 
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liath  been  the  endeavour  of  these  Commentaries,  however  the 
execution  may  have  succeeded,  to  examine  its  solid  founda- 
tions, to  mark  out  its  extensive  plan,  to  explain  the  use  and 
distribution  of  its  parts,  and  from  the  harmonious  concur- 
rence of  those  several  parts  to  demonstrate  the  el^ant  pro- 
portion of  the  whole.  We  have  taken  occasion  to  admire  at 
every  turn  the  noble  monuments  of  ancient  simplicity,  and 
the  more  curious  refinements  of  modem  art.  Nor  have  its 
faults  been  concealed  from  view ;  for  faults  it  has,  lest  we 
should  be  tempted  to  think  it  of  more  than  human  structure : 
defects,  chiefly  arising  firom  the  decays  of  time,  or  the  rage 
of  unskilful  improvements  in  later  ages.  To  sustain,  to  re- 
pair, to  beautify  this  noble  pile,  is  a  charge  intrusted  prin- 
cipally to  the  nobility,  and  such  gentlemen  of  the  kingdom, 
as  are  delegated  by  their  country  to  parliament.  The  pro- 
tection of  THE  LIBERTY  of  BRITAIN  is  a  duty  which  they  owe 
to  themselves,  who  enjoy  it ;  to  their  ancestors,  who  trans- 
mitted it  down;  and  to  their  posterity,  who  will  claim  at 
dieir  hands  this,  the  best  birthright,  and  noblest  inheritance 
of  mankind. 
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Sbct.  1.     Record  of  an  Indictment  and  Conviction  op 

Murder  at  the  assizes. 

Warwickshire,  1  QE  IT  REMEMBERED,  that  at  the  general  session  session  of  Qyer 

to  wit,  J  of  the  lord  the  king  of  oyer  and  terminer  holden  at  •"'*  Terminer. 
Warwick  in  and  for  the  said  county  of  Warwick,  on  Friday  the  twelfth 
da^  of  March  in  the  second  year  of  the  reign  of  the  lord  George  the 
third,  now  king  of  Great  Britain,  before  sir  Michael  Foster,  knight, 
one  of  the  justices  of  the  said  lord  the  king  assigned  to  hold  pleas  be- 
fore the  king  himself,  sir  Edward  Clive,  knight,  one  of  the  justices  of 
the  said  lord  the  king,  of  his  court  of  Common  Bench,  and  others  their 
fellows,  justices  of  the  said  lord  the  king,  assigned  by  letters  patent  of  the 
said  lord  the  king,  under  his  great  sejd  of  Great  Britain,  made  to  them  Commission  of 
the  aforesaid  justices  and  others,  and  any  two  or  more  of  them,  (where(^ 
one  of  them  the  said  sir  Michael  Foster  and  sir  Edward  Clive,  the  said 
lord  the  king  would  have  to  be  one,)  to  inquire  (bv  the  oath  of  good  and 
lawful  men  of  the  county  aforesaid,  by  whom  tne  truth  of  the  matter 
might  be  the  better  known,  and  by  other  ways,  methods,  and  means, 
whereby  they  could  or  might  the  better  known,  as  well  within  liberties  as 
without)  more  fully  the  truth  of  all  treasons,  misprisions  of  treasons, 
insurrections,  rebellions,  counterfeitings,  clippings,  washings,  false  coin- 
ings, and  other  falsities  of  the  monies  of  Great  Bntain,  and  of  other  king- 
doms or  dominions  whatsoever;  and  of  all  murders,  felonies,  manslaugh- 
ters, killings,  burglaries,  rapes  of  women,  unlawful  meetings  and  con- 
venticles, unlawful  uttering  of  words,  unlawful  assemblies,  misprisions, 
confederacies,  false  allegations,  trespasses,  riots,  routs,  retentions, 
escapes,  contempts,  falsities,  negligencies,  concealments,  maintenances, 
oppressions,  champarties,  deceits,  and  all  other  misdeeds,  offences, 
and  injuries  whatsoever,  and  also  the  accessaries  of  the  same,  within 
the  countv  aforesaid,  as  well  within  liberties  as  without,  by  whom- 
soever ana  howsoever  done,  had,  perpetrated,  and  committed,  and  by 
whom,  to  whom,  when,  how,  and  in  what  manner ;  and  of  all  other 
articles  and  circumstances  in  the  said  letters  patent  of  the  said  lord 
the  king  specified ;  the  premises  and  every  or  any  of  them  howsoever 
concerning ;  and  for  this  time  to  hear  and  determine  the  said  treasons 
and  other  the  premises,  according  to  the  law  and  custom  of  the 
realm  of  England;  and  also  keepers  of  the  peace,  and  justices  of^Si^^**'*^ 
the  said  lord  the  king,  assigned  to  hear  and  determine  divers  and  of  the 
felonies,  trespasses,  and  other  misdameanors  committed  wiibLva.  >!afc'^'^*^' 
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county  aforesaid,  by  the  oath  of  air  James  Thomson,  baronet,  Charies 
Roper,  Henry  Dawes,  Peter  Wilson,  Samuel  Ro|eer«,  John  DawioD, 
James  Phillips,  John  Mayo,  Richard  Savage,   William  Bell,  James 
Morris,  Lam-ence  Hall,  and  Charles  Carter,  esquires,  good  and  lawful 
men  of  the  county  aforesaid,  then  and  there  empanelled,  sworn,  and 
charged  to  inquire  for  the  said  lord  the  king,  and  for  the  body  of  the 
said  county,  it  is  presented ;  That  Peter  Hunt,  late  of  the  parish  of 
Liffhthorne  in  the  said  county,  ffentleman,  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  on  the  fifth  day  of  March  in  the  said  second  year  of  the  reign  of 
the  said  lord  the  king,  at  the  parish  of  Lighthorne  aforesaid,  with  force 
and  arms,  in  and  upon  one  Samuel  Collins,  in  the  peace  of  Grod  and  of 
the  said  lord  the  king  then  and  there  being,  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  make  an  assault;  and  that  the  said 
Peter  Hunt,  with  a  certain  drawn  sword,  made  of  iron  and  steel,  of  the 
value  of  five  shillings,  which  he  the  said  Peter  Hont  in  his  right  hand 
then  and  there  had  and  held,  him  the  said  Samuel  Collins,  in  and 
upon  the  left  side  of  the  belly  of  him  the  said  Samuel  Collins,  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike, 
thrust,  stab,  and  {lenetrate ;  gi\nng  unto  the  said  Samuel  Collins,  then 
and  there,  with  the  sword  drawn  as  aforesaid,  in  and  upon  the  left  side 
of  the  belly  of  him  the  said  Samuel  Collins,  one  mortal  wound  of  the 
breadth  of  one  inch,  and  the  depth  of  nine  inches ;  of  which  said  mor- 
tal wound  he  the  said  Samuel  Collins,  at  the  parish  of  Lighthorne 
aforesaid  in  the  said  county  of  Warwick,  from  the  said  fifth  davof 
March  in  the  year  aforesaid  until  the  seventh  day  of  the  same  montn  m 
the  same  year,  did  languish,  and  languishing  did  live ;  on  which  said 
seventh  day  of  March  in  the  year  aforesaid,  the  said  Samuel  Collins,  at 
the  parish  of  Lighthorne  aforesaid,  in  the  county  aforesaid,  of  the  said 
mortal  wound  did  die :  and  so  the  jurors  aforesaid,  npon  Uieir  oath 
aforesaid,  do  say,  that  the  said  Peter  Hunt  him  the  said  Samuel  Collins, 
in  manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder,  against  the  peace  of  the  said  lord  the 
now  king,  his  crown,  and  dignity.    Whbrbupon  the  sheriff  of  the 
county  aforesaid  is  commanded,  that  he  omit  not  for  any  liberty  in  his 
bailiwic,  but  that  he  take  the  said  Peter  Hunt,  if  he  may  be  found  in 
his  baliwic,  and  him  safely  keep,  to  answer  to  the  felony  and  murder 
whereof  he  stands  mdicted.     Which  said  indictment  the  said  justices 
of  the  lord  the  king  above  named,  afterwards,  to  wit,  at  the  delivery 
of  the  gaol  of  the  said  lord  the  king,  holden  at  Warwick  in  and  for 
the  county  aforesaid,  on  Friday  the  sixth  day  of  August,  in  the  said 
second  year  of  the  reign  of  the  said  lord  the  king,  before  the  right 
honourable  William  lord  Mansfield,  chief  justice  of  the  said  lord  the 
king,  assigned  to  hold  pleas  before  the  king  himself,    sir   Sidney 
Stafford  Smythe,  knight,  one  of  the  barons  of  the  exchequer  of  the 
said  lord  the  king,  and  others  their  fellows,  justices  of  the  said  lord 
the  king,  assigned  to  deliver  his  said  gaol  of  the  county  aforesaid 
of  the  prisoners  therein  being,  by  their  proper  hands  do  deliver  here  in 
court  of  Record  in  form  of  the  law  to  be  determined.     And  aftbb- 
WARDS,  to  wit,  at  the  same  delivery  of  the  gaol  of  the  said  lord  the 
king  of  his  coimty  aforesaid,  on  the  said  Friday  the  sixth  day  of  Au- 
gust, in  the  said  second  year  of  the  reign  of  the  said  lord  the  king,  be- 
fore the  said  justices  of  the  lord  the  king  last  above  named  and  others 
their  fellows  aforesaid,  here  cometh  the  said  Peter  Hunt,  under  the  cus- 
tody of  William  Brown,  esquire,  sheriff  of  the  county  aforesaid,  (in  whose 
custody  in  the  gaol  of  the  county  aforesaid,  for  the  cause  aforesaid,  he 
had  been  before  committed,)  being  brought  to  the  bar  here  in  hia  proper 
person  by  the  said  sheriff,  to  whom  he  is  here  also  committed :  And 
forthwith  being  deiaandtd  coticemin^  the  premises  in  the  said  indict- 


•  •  t 
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tnent  above  specified  and  charged  upon  him,  bow  he  will  acquit  himself  Plea :  not 
thereof,  he  saith,  that  he  is  not  gfuilty  thereof;  and  thereof  for  good  '^^7- 
and  evU  he  puts  himself  upon  the  country  :  And  John  Blencowe,  es- 1»»««- 
ouire,  clerk  of  the  assizes  for  the  county  sJbresaid,  who  prosecutes  for 
the  said  lord  the  king  in  this  behalf,  doth  the  like :  Therbfore  let  a  Venire. 
jury  thereupon  here  immediately  come  before  the  said  iustices  of  the 
lord  the  king  last  above  mentioned,  and  others  their  fellows  aforesaid, 
of  free  and  lawful  men  of  the  neighbourhood  of  the  said  parish  of 
Laghthorne  in  the  county  of  Warwick  aforesaid,  by  whom  the  truth  of 
the  matter  may  be  the  better  known,  and  who  are  not  of  kin  to  the  said 
Peter  Hunt,  to  recognise  upon  their  oath,  whether  the  said  Peter  Hunt 
be  guilty  of  the  felony  and  murder  in  the  indictment  aforesaid  above 
specified,  or  not  guilty :  because  as  well  the  said  John  Blencowe,  who 
prosecutes  for  the  said  lord  the  king  in  this  behalf,  as  the  said  Peter 
Hunt,  have  put  themselves  upon  the  said  jury.    And  the  jurors  of  the 
said  jury  by  the  said  sheriff  for  this  purpose  empanelled  and  returned, 
to  wit,  David  Williams,  John  Smith,  Thomas  Home,  Charles  Nokes, 
Richard  May,  Walter  Duke,  Matthew  Laon,  James  White,  William 
Bates,  Oliver  Green,  Bartholomew  Nash,  and  Henry  Long,  being  called, 
come ;  who  being  elected,  tried,  and  sworn,  to  speak  the  truth  of  and 
concerning  the  premises,  upon  their  oath  say,  that  the  said  Peter  verdict:  ipiiity 
Hunt  is  guilty  of  the  felony  and  murder  aforesaid,  on  him  above  of  murder. 
charged  in  the  form  aforesaid,  as  by  the  indictment  aforesaid  is  above 
supposed  against  him ;  and  that  the  said  Peter  Hunt  at  the  time  of 
committing  the  said  felony  and  murder,  at  any  time  since  to  this  time, 
had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in  the  said 
county  of  Warwick,  or  elsewhere  to  the  knowledge  of  the  said  jurors  (1), 
And  upon  this  it  is  forthwith  demanded  of  the  said  Peter  Hunt,  if  he 
hath  or  knoweth  any  thing  to  say,  wherefore  the  said  justices  here 
ought  not  upon  the  premises  and  verdict  aforesaid  to  proceed  to  judg-  Judgment  of 
ment  and  execution  against  him :  who  nothing  further  saith,  unless  as  ^^^* 
he  before  had  said.     Whereupon,  all  and  singular  the  premises 
being  seen,  and  by  the  said  justices  here  fully  understood,  it  is  con- 
sidered by  the  court  here,  that  the  said  Peter  Hunt  be  taken  to  the 
gaol  of  the  said  lord  the  king  of  the  said  county  of  Warwick  from 
whence  he  came,  and  from  thence  to  the  place  of  execution  on  Monday 
now  next  ensuing,  being  the  ninth  day  of  this  instant  August,  and 
there  be  hanged  by  the  neck  until  he  be  dead ;  and  that  afterwards  and  di^secUon. 
his  body  be  dissected  and  anatomized. 


Sect.  2.    Conviction  of  Manslaughter. 

upon  their  oath  say,  that  the  said  Peter  Hunt  is  not  guilty  verdict :  not 

of  the  murder  aforesaid,  above  charged  upon  him ;  but  that  the  said  imiity  of  mt/r- 
Peter  Hunt  is  guilty  of  the  felonious  slaying  of  the  aforesaid  Samuel  t^lu^^er. 
Collins ;  and  that  he  had  not  nor  hath  any  goods  or  chattels,  lands  or 
tenements,  at  the  time  of  the  felony  and  manslaughter  aforesaid,  or 
ever  afterwards  to  this  time,  to  the  knowledge  of  the  said  jurors  (1). 
And  immediately  it  is  demanded  of  the  said  Peter  Hunt,  if  he  hath  or 
knoweth  any  thing  to  say,  wherefore  the  said  justices  here  ought  not 
upon  the  premises  and  verdict  aforesaid  to  proceed  to  judgment  and  cierg>'  prajrd. 
execution  against  him :  who  saith  that  he  is  a  clerk,  and  prayeth  the 


(1)  This  averment  is  now  rendered  unnecessary.     See  7  &  8  Goo.  IV. 

c.  28,  §  5;  ante,  p.  387,  n.  (18). 
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jadfment  to  be  benefit  of  clergy  to  be  allowed  him  in  this  behalf.  Whxrkopon,  all 
hand^aod  de^-  and  Binfnila^  the  premises  being  seen,  and  by  the  said  iustices  here 
uvered.  fully  understood,  it  is  considbrbd  by  the  court  here,  that  the  said 

Peter  Hunt  be  burned  in  his  left  hand,  and  delivered-  And  immedi- 
ately he  is  burned  in  his  left  hand,  and  is  delivered,  according  to  the 
form  of  the  statute  (2). 


Habeas  Corput. 
Record  of  at- 
tainder read ; 

for  felony  and 
robbery. 
Prinoncr  asked 
what  he  can 
say  in  bar  of 
execution. 

Plea ;  not  the 
name  person. 
Replication  \ 


avcning  that 
he  is. 

lN6ue  joined. 


Vrniri'  awarded 
instant  t'T. 


Jury  sworn. 


Verdict:  that 
he  is  the  same. 


Sect.  3.  Entry  of  a  Trial  instantbr  in  thb  Court  or 
King's  Bench,  upon  a  collateral  Issue;  and  Rule  of 
Court  for  Execution  thereon. 

Michaelmas  Term,  in  the  Sixth  Year  qftke  Reign  qfKing  George 

the  Third. 

Kent;  The  Kingn  THE  PRISONER  at  the  bar  being  brought  into 
against  >  this  court  in  custody  of  the  sherifif  of  the  county 
Thomas  Rogers.  J  of  Sussex,  by  virtue  of  his  Majesty's  writ  of 
habeas  corpus,  it  is  ordered  that  the  said  writ  and  the  return  thereto 
be  filed.  And  it  appearing  by  a  certain  record  of  attainder,  which 
hath  been  removed  into  this  court  by  his  Majestv's  writ  of  certiorari, 
that  the  prisoner  at  the  bar  stands  attainted,  by  tne  name  of  Tliomas 
Rogers,  of  felony  for  a  robbery  on  the  highway,  and  ^e  said  prisoner 
at  the  bar  having  heard  the  record  of  the  said  attainder  now  reaa  to  him, 
is  now  asked  bv  the  court  here,  what  he  hath  to  say  for  himself,  why 
the  court  here  should  not  proceed  to  award  execution  against  him  upon 
the  said  attainder.  He  for  plea  saith,  that  he  is  not  the  same  Thomas 
Rogers  in  the  said  record  of  attainder,  named,  and  against  whom  judg- 
ment was  uronounced  :  and  this  he  is  ready  to  verify  and  prove,  &c.  To 
which  saia  plea  the  honourable  Charles  Yorke,  esquire,  attorney  general 
of  our  present  sovereign  lord  the  king,  who  for  our  said  lord  the  king 
in  this  behalf  prosecuteth,  being  now  present  here  in  court,  and  having 
heard  what  the  said  prisoner  at  the  bar  hath  now  alleged,  for  our  said 
lord  the  king  by  way  of  reply  saith,  that  the  said  prisoner  now  here  at 
the  bar  is  the  same  Thomas  Rogers  in  the  said  record  of  attainder 
named,  and  against  whom  judgment  was  pronounced  as  aforesaid ;  and 
this  he  prayeth  may  be  mquired  into  oy  the  coimtry :  and  the  said 
prisoner  at  the  bar  doth  the  like :  Therefore  let  a  jury  in  this  be- 
nalf  immediately  come  here  into  court,  by  whom  the  truth  of  the  mat- 
ter will  be  the  better  known,  and  who  have  no  affinity  to  the  said  pri- 
soner, to  try  upon  their  oath,  whether  the  said  prisoner  at  the  bar  be 
the  same  Thomas  Rogers  in  the  ssud  record  of  attainder  named,  and 
against  whom  judgment  was  so  pronounced  as  aforesaid,  or  not :  be- 
cause as  well  the  said  Charles  Yorke,  esquire,  attomev  general  of  our 
said  lord  the  king,  who  for  our  said  lord  the  king  in  this  behalf  prose- 
cutes, as  the  said  prisoner  at  the  bar,  have  put  themselves  in  t^s  be- 
half upon  the  said  jury.  And  immediately  thereupon  the  said  jury 
come  here  into  court ;  and  being  elected,  tried,  and  sworn  to  speak  the 
truth  touching  and  concerning  the  premises  aforesaid,  ana  having 
heard  the  said  record  read  to  them,  do  say  upon  their  oath,  that  the 
said  prisoner  at  the  bar  is  the  same  Thomas  Rogers  in  the  said  record 
of  attainder  named,  and  against  whom  judgment  was  so  pronounced  as 


(2)  Benefit  of  Clergy  and  burning 
in  the  haml  being  now  abolished,  sec 
fi  (Jro.  IV.  c.  2.1,  7  and  8  (Jeo.  IV.  c. 


28.  ante.  p.  374.  n.  (5>,  this  form  will 
require  alteration  accordinglv. 
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aforesaid,  inmanner  and  form  as  the  said  attomey'general  hath  by  bis  said 
replication  to  the  said  plea  of  tbe  said  prisoner  now  here  at  the  bar  alleged. 
And  herbupon  the  said  attorney  general  on  behalfofour  said  lord  the 
king  now  prayeth,  that  tbe  court  here  wonld  proceed  to  award  execu- 
tion against  him  tbe  said  Thomas  Rogers  upon  tbe  said  attainder. 
Whereupon,  all  and  singular  the  premises  being  now  seen  and  fully  Award  of  exccu 
understood  by  the  court  here,  it  is  ordered  by  tbe  court  here,  that 
execution  be  done  upon  the  said  prisoner  at  the  bar  for  the  said  felony 
in  pursuance  of  the  said  judgment,  according  to  due  form  of  law :  And 
it  is  lastly  ordered,  that  he  the  said  Thomas  Rogers,  the  prisoner  at  the 
bar,  be  now  committed  to  the  custody  of  the  sheriff  of  the  county  of 
Kent  (now  also  present  here  in  court)  for  the  purpose  aforesaid ;  and 
that  the  said  sheriff  of  Kent  do  execution  upon  the  said  defendant  the 
prisoner  at  the  bar  for  the  said  felony,  in  pursuance  of  the  said  judg- 
ment,  according  to  due  form  of  law. 

On  the  motion  of  Mr.  Attorney  General. 

By  the  Court. 


Sect.  4.    Warrant  op  Execution  on  Judgment  op  Death,  at 

THE  GENERAL  GaOL  DELIVERY  IN  LoNDON  AND  MIDDLESEX. 


London 
and 
Middlesex. . 


TO  the  sheriffs  of  the  city  of  London ;  and  to  the  sheriff 
of  the  county  of  Middlesex :  and  to  the  keeper  of  his 
Majesty's  gaol  of  Newgate. 
Whereas  at  the  session  of  gaol  delivery  of  Newgate,  for  the  city  of 
London  and  county  of  Middlesex,  holden  at  Justice  Hall  in  the  Old 
Bailey,  on  the  nineteenth  day  of  October  last,  Patrick  Mahonev,  Roger 
Jones,  Charles  King,  and  Mary  Smith,  received  sentence  of  aeath  for 
the  respective  offences  in  their  several  indictments  mentioned ;  Now  it 
Is  HEREBY  ORDERED,  that  cxccutiou  of  the  Said  sentence  be  made  and 
done  upon  them  the  said  Patrick  Mahony  and  Roger  Jones,  on  W^ed- 
nesday  the  ninth  day  of  this  instant  month  of  November  at  the  usual 
place  of  execution.  And  it  is  his  Majesty's  Command,  that  execution  of 
the  said  sentence  upon  them  the  said  Charles  King  and  Mary  Smith  be 
respited,  until  his  Majesty's  pleasure  touching  them  be  further  known. 

Given  under  my  hand  and  seal  this  fourth 
day  of  November,  one  thousand  seven 
hundred  and  sixty-eight. 

James  Eyre,  Recorder.  (L.  S.^ 


Sect.  5.     Writ  op  Execution  upon  a  Judgment  op  Murder, 

depore  the  king  in  parliament. 

GEORGE  the  second  by  the  grace  of  God  of  Great  Britain,  France, 
aud  Ireland,  king,  defender  of  the  faith,  and  so  forth  ;  to  the  sheriffs 
of  London  and  sheriff  of  Middlesex,  greeting.  Whereas  Lawrence 
earl  Ferrers,  viscount  Tam worth,  hath  been  indicted  of  felony  and  mur- 
der by  him  done  and  committed,  which  said  indictment  hath  been  cer- 
tified  before  us  in  our  present  parliament ;  and  the  said  Lawrence  earl 
Ferrers,  viscount  Tamwortb,  hath  been  thereupon  arraigned,  and  upon 
such  arraignment  hath  pleaded  not  guilty;  and  the  said  Lawrence 
earl  Ferrers,  viscount  Tamwortb,  hath  before  us  in  our  said  parliament 
been  tried,  and  in  due  form  of  law  convicted  thereof;  and  whereas 
judgment  hath  been  given  in  our  said  parliament,  that  the  said  I^w- 
rcncc  carl  Ferrers,  \nscount  Tamwortb,  shall  be  hanged  by  the  neck  till 
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he  is  dead,  and  that  hit  body  be  dissected  and  anatomised^  the  execu- 
tion of  which  judgment  yet  remaineth  to  be  done :  Wk  require,  and 
by  these  presents  strictly  command  you,  that  upon  Monday  the  fifth 
day  of  May  instant,  between  the  hours  of  nine  in  the  morning  and  one 
in  the  afternoon  of  the  same  day,  him  the  said  Lawrence  earl  Ferrers, 
Tiscount  Tamworth,  without  the  gate  of  our  tower  of  London  (to  you) 
then  and  there  to  be  delivered,  as  by  another  writ  to  the  lieutenant  of 
our  tower  of  London  or  to  his  deputy  directed,  we  have  commanded 
into  your  custody  you  then  and  there  receive :  and  him,  in  your  cus- 
tody so  being,  you  forthwith  convey  to  the  accustomed  place  of  execu- 
tion at  Tyburn ;  and  that  you  do  cause  execution  to  be  done  upon  the 
said  Lawrence  earl  Ferrers,  viscount  Tamworth,  in  your  custody  so 
being,  in  all  things  according  to  the  said  judgment.  And  this  you  are 
by  no  means  to  omit,  at  your  peril.  Witnksb  ourself  at  Westminster 
the  second  day  of  May,  in  the  thirty-third  yeiar  of  our  reiga. 

YoRKK  and  Yorkk 
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7^  Roman  numerals  denote  the  volumes;  the  ciphers  the  pages  of  the  Commen- 
taries ;  and  the  ItaUc  numerals^  ftreceded  by  Ap.  the  pages  of  the  Appendix. 


A. 


Abatement  of  freehold,  iii.  168. 
indictment,  iv.  334  and  n. 
nuisance,  iii.  5. 
writ,  count,  or  suit,  iii.  302. 
plea  in,  iii.  301.     iv.  334  and  n. 
Abbey-lands,  ii.  32  and  n.     ir.  115. 

molesting  their   possessors,  iv. 
116. 
Abbots,  i.  155. 
Abbreviations,  iii.  323. 
Abdication,  i.  211.    iv.  78. 
Abduction  of  child,  iii.   140.     iv.  209, 
219  andn. 

heiress,  iv.  208  and  n. 
ward,  iii.  141. 
wife,  iii.  139. 
women,  i.  443. 
or  kidnapping,  iv.  219  and  n 
Abearance,  good,  security  for,  iv.  251, 

256  andn. 
Abeyance,  ii.  107,  168,  n. 
Abiyei,  iv.  239. 

Abjuiation,  oath  of,  i.  162, 180,  n.  368. 
of  the  realm,  iv.  56, 124, 332, 377. 
Abortion,  procuring, i v.  198  andn.  (42). 
Absolute  power  of  the  crown,  i.  250. 
property,  ii.  389. 
rights  and  duties,  i.  123. 
Abstract  of  a  fine,  ii.  351  ;  Ap,  xv. 
Accedas  ad  curiam,  iii.  34. 
Acceptance  of  bills,  ii.  468. 
Accession,  property  by,  ii.  404. 
Accessaries,  iv.  34  to  40,  and  notes. 
after  the  fact,  iv.  37  and  n. 
before  the  fact,  iv.  36  and  n. 
when  to  be  tried,  iv.  323  and  n. 
Accidents,  when  relieved  against,   iii. 
431,  442,  11. 


Accomplices,  discovery  of,  iv.  330,  331, 

andn. 
Accord,  iii.  15. 
Account,  action  of,  iii.  163 

books,  when  e>idence,  iii.  368. 
co^zable  in  equity,  iii.  437. 
wnt  of,  iii.  162. 
Accroaching  rojral  power,  iv.  76. 
Accumulation,  li.  174,  n. 
Ac  eiiam,  iii.  288 ;  Ap.  xxiii. 
Act  of  bankruptcy,  ii.  477. 

grace,  now  passed,  i.  184. 

when  pleaded,  iv.  396. 
parliament,  i.  85. 

disobedience  to,  iv.  122. 
how  made,  i.  181. 
its  ancient  form,  i.  182. 
power,  i.  186. 
private,  i.  86.    ii.  344. 
public,  i.  85. 

when  binding  on  the  crown, 
i.  261. 
Action  at  law,  iii.  ]  16. 
chose  in,  ii.  397* 
ex  contractu,  iii.  117. 

delicto,  iii.  117. 
feodal,  iii.  117. 
mixed,  iii.  118. 
personal,  iii.  117. 
plea  to,  iii.  303. 
property  in,  ii.  396. 
real,  iii.  117. 
Actual  right  of  possession,  ii.  196. 
Additions,  i.  407.     iii.   302.     iv.  306, 

334  andn. 
Adherence  to  the  king's  enemies,  iv.  82, 

andn. 
Adjoining  county,  trial  in,  iii.  383. 
Adjournment  of  parliament,  i.  186. 
Admeasurementof  dower, ii.  136.  iii.  183. 
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AdmeasuremeDt  of  pasture,  iii.  238. 
Administration,  ii.  489- 

cum  testamento  annexo,  ii.  504. 

de  bonis  non,  ii.  506. 

durante  absentia,  ii.  503. 

minore  aiate,  ii.  503. 

limited  or  special,  ii.  506. 
Administrator,  ii.  496.    iii.  307,  n.    iv. 

428. 
Admiralty  causes,  i.  231.    iii.  106. 

court  of,  iii.  71  cud  n.     iv.  262 
and  n,    400,  n.  (8). 
Admission  of  a  clerk,  i.  390. 

to  copyholds,  ii.  370. 
Admittendum  clericum,  writ  ad,  iii.  250. 
Ad  quod  damnum,  writ  of,  ii.  271 
Advertising  for  stolen  fi^oods,  iv.  132  and 

n.  (14). 
Adultery,  i.  441.    iii.  139.    iv.  64,  65, 

andn.  191. 
Advocate,  iii.  26. 

liabiUtyof,iii.  164,  422. 
Adoocatus fisci,  iii.  27. 
Advowson,ii.  16,  n,  21,  22,  n.   iv.  426. 
Aequitas  seauitur  legem,  ii.  330.  iii.  441. 
Affectum,  cnaUenge  propter,  iii.  363,   iv. 

352  and  n.  (20). 
Affeerors  of  amercements,  iv.  380. 
Afidavit,  iii.  304. 
Affinity,  i.  434. 

Affirmance  of  judgments,  iii.  411. 
Affray,  iv.  145  andn.  (4). 
Age,  action  formerly  suspended  by,  iii. 
300. 

of  consent  to  marriage,  i.  436. 

of  capacity,  i.  463.    iv.  22. 
Aggregate  corporation,  i.  469. 

fund,  i.  329. 
Agistment,  ii.  452. 
Agnati,  ii.  235. 
Agnus  Dei,  Sec,  iv.  115. 
Agreement,  iii.  157»  158. 
A^culture,  its  original,  ii.  7. 
Aid-prayer,  iii.  300. 
Aids,  feodsd,  ii.  63, 86.    iv.  411. 

parliamentary,  i.  308. 
Air,  right  to,  ii.  14. 
AWinatus  jus,  i.  372. 
Alderman,  i.  116. 
Aldemey,  island  of,  i.  106. 
Alehouses,  iv.  64,  71,  n.  (4),  (5),  167 

and  n. 
Alfred,  his  Dome-book,  i.  64,  QQ,  114. 

iv.  411. 
Alias  writ,  iii.  283 ;  Ap,  xix.     iv.  319. 
Alienation,  ii.  174,  n.  287- 

fine  for,  ii.  71.     iv.  418. 

forfeiture  by,  ii.  268. 


Alien  priories,  i.  386.     iv.  113. 
Aliens,  i.  260,  366,  371.     ii.  131,  249. 
274,  293.     iii.  360,  is.     iv.  Ill 
and  112,  n.  (3). 

dutv,  i.  315,  317,  372,  374. 

trial  of,  iv.  352  and  n.  (52). 
Alimony,  i.  441.     iii.  94. 
Allegation,  iii.  100. 
Allegiance,  i.  366.     iv.  74. 

local,  i.  370. 

natural,  i.  369. 

oath  of,  i.  162,  n.  367.     iv.  273. 
refusing  it,  iv.  116. 

withdrawing  from,  iv.  87. 
Allodial  property,  ii.  47, 60. 
Allodium,  ii.  105. 
Allowance  of  franchise,  iii.  263. 

jiardons,  iv.  401,  402  andn. 

writs  of  error,  iv.  392  tmd  n. 

to  bankrupts,  ii.  483. 
Alluvion,  ii.  261. 
Almanac,  its  authority,  iii.  333. 
Alteration  of  deeds,  ii.  308. 
Ambassadors,  i.  253. 

killing  them,  iv.  86. 

violation  of  their  privileges,  if. 
70  andn.  441. 
Amended  bill  in  equity,  iii.  448. 
Amendment  at  law,  iii.  406.     iv.  439. 
Amercement,  i.  289.     ii ;  Ap.  stix,    iii. 
376;   Ap,  o.   vL  aaaci,   xxxOi 
iv.  379,  423. 

action  for,  iii.  159. 
American  colonies,  i.  6,  n.  107. 
Ancestor,  ii.  209. 

Ancestors,  how  numerous,  ii.  203. 
Ancestral  actions,  iii.  186. 
Ancient  demesne,  i.  286.     ii.  90,  lOO. 
Animals,  larceny  of,  iv.  235  and  n. 

mischief  done  by,  iii.    153,  ». 
(10). 

property  in,  ii.  5. 
Animus  furandi,  iv.  230,  232  and  n. 

revertendi,  ii.  392. 
Annual  parliaments,  i.  153. 
Annuities,  ii.  20,  40,  112,  n.   296,  n. 

for  hves,  ii.  461. 
Annulum  et  baculum,  investiture  per,  i. 

378. 
Annus  luctus,  i.  457. 
Answer  in  Chancery,  iii.  446. 

upon  oath,  hi.  100. 
Antient  demesne,  i.  286.      ii.  99.     iii. 

301. 
Apostacy,  iv.  43. 
Apparel,  excess  in,  iv.  17 1. 
Apparent,  heir,  ii.  208. 

right  of  possession,  ii.  1 96. 
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Appeal,  iii.  56. 

by  approvers,  iv.  330. 

how  difTering  from  writ  of  error, 
iii.  55. 

of  arson,  iv.  314  and  317)  n. 

death,  iv.  314  and  317,  n.,  424. 

felony,  iv.  314  and  317,  ». 

larceny,  iv.  314  and  317,  n. 

mayhem,  iv.  314  and  317,  »• 

rape,  iv.  314  and  317,  n. 

treason,  iv.  314  and  317,  «. 

prosecution  by,  iii.  143.  iv.  312 
and  317,  ».,  424. 

to  parliament,  iii.  454. 
Rome,  iv.  115,  421. 
Appearance  to  actions,  iii.  287»  290. 
Appearance-day  of  the  term,  or  return, 

iii.  278. 
Appellee  on  approvement,  iv.  330. 
Appendant,  advowson,  ii.  22. 

common,  ii.  233. 
Appointment  to  charitable  uses,  ii.  376. 
Appraisement,  commission  of,  iii.  262. 
Apprentice-fee,  duty  on,  i.  324. 
Apprentices,   i.   426.     iv.    160  ofid  n. 

(21). 
Apprenticii  ad  legem^  iii.  27. 
Appropriations,  i.  384. 
Approvement  in  felony  and  treason,  iv. 

329. 
of  commons,  ii.  34.     iii.  240. 
Approvers,  iv.  329  and  331,  n. 

compelling  prisoners  to  become, 
iv.  128. 
Appurtenant  common,  ii.  33. 
Arbitrary  consecrations  of  tithes,  i.  113. 

ii.  26. 
Arbitration,  iii.  17. 
Archbishop,  i.  155,  377,  382,  ».  (20). 
Archdeacon,  i.  383. 

his  court,  iii.  64. 
Archdeaconry,  i.  111. 
Arches  court,  iii.  64. 

dean  of,  iii.  65. 
Areopagus,  court  of,  iii.  365.     iv.  169, 

348. 
Aristocracy,  i.  49,  155,  it.,  164,  337,  ». 

ii.  357,  «.  iii.  380. 
Armed,  being  unusually,  iv.  149- 
Armies,  i.  262,  366,  414. 

standing,  iv.  419,  439,  441. 
Armorial  ensigns,  ii.  428.     iii.  105. 
Armour,  &c.,  embezzling  the  king's,  iv. 
101  andn. 
statutes  of,  i.  4 1 1 . 
Arms  and  ammunition,  exporting  them, 
i.  265. 
right  of  having,  i.  143. 


Arraignment,  iv.  322  and  n. ;  Ap.  m. 

incidents  to,  iv.  324  anan. 
Array,  challenge  to,  iii.  359<     iv.  352 
and  ft. 
commission  of,  i.  411. 
Arrest  of  judgment,  iii.  393.     iv.  375 
and  n. 
persons,  iii.  287.     iv.  289  omd 

notes. 
seamen  and  soldiers,  i.  421. 
in  trespass,  iii.  281. 
Arson,  iv.  220,  372.  et  seq. 

appeal  of,  iv.  314  and  317,  n. 
Articles  of  the  nav)',  i.  420. 

war,  i.  415. 
Artificers,  i.  407. 

residing  abroad,  iv.  160  andn. 
(21). 
Artificers,  transporting  them,  iv.  160 

and  ft.  (21). 
As,  Roman  divisions  of,  ii.  462. 
Ascendants  excluded  from  inheriting,  ii. 

210. 
Asportation,  iv.  231  and  n. 
Assault,  iii.  120.     iv.  145,  216  and  n, 

costs  in  actions  for,  iii.  400. 
Assembly  of  estates,  i.  147. 

riotous  or  unlawful,  iv.  146  andm 
Assensu  patris,  dower  ex,  ii.  132. 
Assessments,  i.  312. 
Assets,  ii.  510. 

by  descent,  or  real,  ii.  244,  302, 

340. 
personal,  ii.  510. 
where  not  liable  for  personal 
^Tongs,  iii.  302. 
Assignees  of  bankrupt,  ii.  480. 
Assignment  of  bankrupt*s  effects,  ii.  485. 
chose  in  action,  ii.  442. 
dower,  ii.  135. 
errors,  iii.  406. 
estate,  ii.  326. 
Assigns,  ii.  289. 
Assize,  certificate  of,  iii.  389. 

commission  of,  iii.  59.     iv.  269 

and  ft.  (16)  et  seq.,  424. 
court  of,  iii.  58. 
general,  i.  148. 
grand,  iii.  341,  351 ;  Ap,  vi,     iv. 

422. 
justices  of,  iii.  59-  iv.  269  and  n. 
(16)  et  seq. 
killing  them,  iv.  84  and  n. 
(13) 
of  arms,  ii.  66. 
bread,  breaking,  iv.   157  and  n, 

(9). 
rent  of,  ii.  42. 


INDEX. 


Attixe,   turned    into   mn    ioqueity  iii. 
402. 

writ  oly  iii.  184.    iv.  422. 
Association,  writ  of,  iii.  60. 
Auumpsit,  express,  iii.  158. 

implied,  iii.  159. 
Assurance  causes,  iii.  75. 
Assurances,  common,  ii.  294. 

covenant  for  further,  ii.  Ap,  gi. 
Atheling,  i.  199. 
Attachment  against  witnesses,  iii.  369- 

for  contempts,  iv.  285  and  notes. 

in  chancery,  iii.  444. 

in  chancery,  with  proclamations, 
iii.  444. 

writ  of,  iii.  280  ;  Ap.  xvi. 
Attadiments,  court  of,  iii.  71. 
Attainder,  iL  72,  n.,  251.     iv.  380  and 
385,  fi. 

act  of,  iv.  259. 
Attaint,  grand  jury  in,  iii.  351. 

writ  of,  iii.  402.     iv.  361  and  n. 
(42). 
Attainted  persons,  ii.  290.     iv.  380  and 

385,  n. 
Attempt  to  rob,  iv.  242  and  n.  (46). 

steal  fish,  iv.  235. 
Attestation  of  deeds,  ii.  307 ;  378,  n.  Ap. 
t,  m.  xu.  xut. 

devises,  ii.  376. 
Attorney  at  law,  iii.  26. 

action  against,  iii.  164. 
Attorney-general,  iii.  27. 

information  by,  iii.  261,  427.    iv 
308  and  n. 

warrant  of,  to  confess  judgment, 
iii.  397. 
Attornment,  ii.  72,  288,  290. 
AiAaine,  droit  de,  i.  372. 
Audita  querela,  writ  of,  iii.  405. 
Averimm,  ii.  424. 
Averment,  iii.  313.    iv.  340. 
Augmentation  of  vicarages  and  curacies, 

i.  388. 
Aula  regia  or  regis,  iii.   38.     iv.  416, 

422. 
Aulnager,  i.  275. 
Avowry,  iii.  149- 
AuTum  regvMt,  i.  220. 
Autre  droit,  ii.  177. 
Autrrfoits  acquit,  iv  335  and  n. 

attaint,  iv.  336  and  n. 

convict,  iv.  336  and  n. 
Aiutre  vie,  tenant  jmct,  ii.  120. 
AijOlioritiea  in  law,  i.  72. 
Award,  iii.  16. 
Ayle,  writ  of,  iii.  186. 


B. 


Bachelor,  knight,  i.  404. 
Backing  warrants,  iv.  291  amd  n. 
Bail  above,  iii.  290. 

bdow,  iiL  291. 

common,  iii.  287. 

ezcqiting  to,  iii.  291. 

excessive,  L  136.     iv.  297- 

in  criminal  cases,    iv.  296  and 
motes, 

in  error,  iii.  410. 

justifying  or  perfecting,  iiL  291. 

refusing,  iv.  297. 

scire  focias^  against,  iiL  416. 

special,  iii.  287,  290 ;  Ap.  me. 

taking  insufficient,  iv.  297. 

to  the  action,  iii.  290. 
sheriff,  iii.  290. 
Bailable  or  not,  who,  iv.  297.  8,  9, 

andn. 
Bail-bond,  iii.  290. 
Bailiffs,  L  345, 427. 

of  hundreds,  L  115,  345. 
Bailiwic,  i.  344.    ii.  38. 
Bailment,  ii.  295,  451. 
Bail-piece,  iii.  291 ;  Ap.  aunri. 
Ballot  for  jurors,  iii.  358. 
Ballot,  vote  by,  i.  172  n. 
BatnearU,  iv.  239. 

Banishment,  i.  133,  137-  iv.  377, 401. 
Bank,  misbehaviour  of  its  officers,  it. 

234  and  n. 
Bankrupt,  iL  471.  iv.  166,  n.  (3),  431, 

436. 
Bankruptcy,  iL  286,  47 1 .     iiL  4 1 5,  s. 

cognisance  of,  iii.  428. 

fraudulent,  iv.  156  amd  n.  (3). 
Banneret,  knight,  i.  403. 
Banns,  i.  439. 
Bar  of  dower,  ii.  136. 

plea  in,  iii.  306.  iv.  3a6  amdn.  396. 

trial  at,  iii.  352.     iv.  351 . 
Bargain  and  sale  of  lands,  ii.  171  it.333; 

339,  n. ;  Ap.  ft. 
Baron,  L  398.  iii.  83,  ». 

and  feme,  i.  433. 
Baronet,  i.  403. 
Baronies,  ii.  62,  90. 

of  bishc^s,  i.  156. 
Barony,  peerage,  i.  401,  «.  (12). 
Barre^,  iv.  134,  andm.  (23). 
Barristers,  i.  23.    iiL  26. 
Base  fees,  ii.  109. 

services,  ii.  61. 

tenants,  ii.  148. 
Bastard,  i.  454. 

administration  to,  ii.  605. 
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Bastard,  concealment  of  its  death,  iv.  198 
and  n.  (42),  358. 
eiffn^,  ii.  248. 
incapacity  of,  i.  458. 
maintenance  of,  i.  458. 
punishment  for  having,  iv.  65 
and  n.  (32.) 
Bastardy,  issue  as  to,  iii.  335. 
Bath,  knight  of  the,  i.  403. 
Battle,  trial  by,  iii.  105,  337;  Ap,  iv. 
iv.  346,  348,  n.  (3)  and  (4),  418. 
421.  424. 
Battery,  iii,  120.  iv.  216  andn.  (19),  et 
seq. 
inspection  of,  iii.  333. 
of  a  clergyman,  iv.  217  andn. 
(22).  servant,  iii.  142. 
Bawdy-houses,  iv.  29,  64,  167   and  n. 
Beaconage,  suit  for,  iii.  108. 
Beacons,  i.  264. 
Behaviour  good,  security  for,  iv.  251, 

256  and  n.,  402. 
Beheading,  iv.  92  and  n.  (23),  377. 
Beaumont,  Vise.,  i.  398. 
Benefices,  iv.  107. 
Benefit  of  clergy,  i.  133,  n.  iv.  333,  365, 

413,429,  441  andn. 
Benevolence,  compulsive,  i.  140.  iv.  436. 
Berwick,  i.  98. 
Besayle,  writ  of,  iii.  186. 
Bigamy,  iv.  163  andn. 
Bill  for  patents.  &c.  ii.  346. 
in  equity,  iii.  442. 

parliament,  i.  181. 
of  exceptions,  iii.  372. 
exchange,  ii.  466. 
indictment,  iv.  302  and  n. 
Middlesex,  iii.  285 ;  Ap.  xxii. 
privilege,  iii.  289- 
rights,  i.  128.     iv.  440. 


Blanch  rent,  ii.  43. 

Blasphemy,  iv.  59  and  n. 

Bleaching  grounds,  stealing  from,  iv.  38 

and  n.  (10.) 
Blench-holding,  ii.  43. 
Blood  corrupted,  ii.  251.   iv.  388  a$id  ft. 

(19). 

inheritable,  ii.  246. 

of  the  first  purchaser,  ii.  220. 
Blood,  restitution  in,  iv.  402. 

royal,  i.  225. 

whole  and  half,  ii.  227. 
Body  corporate,  or  politic,  i.  467. 
Boiling  to  death,  iv.  196  and  n.  (34). 
Bona  notabilia,  ii.  509. 

vacantia,  i.  295,  298,  ii.  18,  n. 
Bond,  ii.  340 ;  Ap.  xiii.  iii.  Ap.  xmo.  iv. 
442. 

of  arbitration,  iii.  16. 

of  tenants,  ii.  148. 
Bono  et  maio,  writ  de,  iv.  270. 
Book  land,  ii.  90. 

Books  and  papers,  production  of,   iii. 
382. 

popish  importing  or  selling  them. 
IV.  115. 
Borough,  i.  114.  ii.  82. 

courts,  iii.  80. 

English,  i.  75.  ii.  83. 

interest,  iii.  60,  n.  (63). 
Borrowing,  ii.  453. 
Borsholder,  i.  114,  356.     iV.  413. 
Botes,  ii.  35. 
Bottomry,  ii.  457. 
Bound  bailifTs,  i.  346. 
Bounties  on  exportation,  i.  316. 
Bounty,  Queen  Anne's,  i.  286. 
Bourdeaux,  mayor  of,  his  certificftte»  iii. 

334. 
Bracton,  i.  72.     iv.  425. 


or    note,   forging,   iv.  248,   249    Brawling,  iv.  146  anrfn.  (6). 


and  n. 

stealing,  iv.  234  and  n. 
BiUa  vera,  iv.  305. 
Billeting  military,  i.  413. 
Bishop,  i.  155,  279,  377,401.  ii.  25,  n. 
certificate  of,  iii.  335. 
electing  or  consecrating,  i.  379. 

iv.  115. 
right  of,  to  try  or  be  tried,  as  a 
peer,  i,  401.     iv.  264,  265. 
Bishoprics,   nomination  to,  i.  378.  iv. 

108,  115,415,430. 
Bissextile  year,  ii.  141. 
Black  Act,  iv.  144,  208,  235,  245  and  it. 
lead,   stealing  of,  iv.    214  and  it. 

(19). 
icaile,  ii.  43.    iv.  244. 


Breach  of  close,  iii.  209. 

covenant,  iii.  155. 

duty,  action  for,  iii.  163. 

peace,  iv.  1 42. 

pound,  iii.  146. 

prison,  iv.  130. 
Breaking,  of  houses,  iv.  226. 
Brehon  law  in  Ireland,  i.  100.    iv.  313. 
Breda  Test  at  a,  ii.  307. 
Bribery  in  elections,  i.  171,  179. 

of  magistrates,  iv.  139  andn.  (43). 
Bridges,  i.  357.     iv.  424. 

annoyances  in,  iv.  167  andn,  (14.) 

destroying,  iv.  244  and  n.  (51). 
British  constitution,  i.  50. 

islands,  i.  105. 

subjects,  oflfences  committed  by. 
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British  subjects  abroad,  where  to  be 

tried,  iv.  305  and  n.  (5). 
Britons,  mncient,  their  laws,  i.  63.  iv. 

108. 
Britton,  i.  72.  iv.  427. 
Brooke,  i.  72. 
Brothels,  frequenting,  iv.  64,  and  n. 

keeping,  iv.  29>  64,  168,  and  n. 
Bubbles,  iv.  1 17. 
Bulles,  phnO,  iv.  109,  HO. 
Burgage,  tenure  in,  i:.  82.    iv.  419. 
Burgesses  in  parliament,  their  election, 

i.  114  11.  174. 
Burglarv,  iv.  223,  et  seq,  and  n. 
Burial  cnarges,  ii.  508. 

off  eh  de  se,  iv.  190  and  n. 
Burning  in  the  cheek,  iv.  99,  370,  377 
andn, 
hand,  iv.  367, 369,  370,  372,  377 

and  ». ;  Ap.  iv. 
malicious,  iv.  244,  5,  6  and  n. 
of  houses,  iv.  222. 
the  king's  ships,  &c.,  iv.  101. 
to  death,  iv.  93,  204,  216,  222, 
377,  408  and  n, 
Butlerage,  i.  314. 
By-laws,  i.  475. 

action  on,  iii.  159. 


C. 


Calais,  captain   of,  his  certificate,  iii. 

334. 
Calendar  of  prisoners,  iv.  403  and  n. 
Calling  the  plaintiff,  iii.  376. 
Canals,  i.  139. 
Cancelling  deeds,  ii.  309. 

letters  patent,  iii.  47. 

wills,  if.  502. 
Canonical  obedience,  iv.  106,  112,  204. 

Eurgation,  iii.  342.    iv.  368. 
iw,i.  14, 19,  79,82,83.  iii.  86,  «. 

iv.  421,  422. 
Canons  of  a  church,  i.  383. 
inheritance,  ii.  208. 
1603,  i.  83. 
Canterbury,  archbishop  of,  i.  381. 
Capacity  of  guilt,  iv.  20,  24,  n.(l). 

to  purchase  or  convey,  ii.  290. 
Capias  aa  audiendum  judicium,  iv.  375. 
retpondendwny  iii.  281 ;  Ap.  xxiv. 

IV.  318,  429 ;  Ap.  iii. 
«a/i{factefic^iim,iii.  414 ;  Ap.xxxiii. 
Capias  in  withernam,  iii.  129,  148,  413. 
pro  Jine,  III.  398. 

utlagatwn,  iii.  284  ;  Ap.  xxii.    iv. 
320. 


Capiahtr,  judgment  tfuod,  iii.  398 ;  Ap 

XV. 

Capita,  distribution />«r,  ii.  517. 

succession  per,  ii.  218. 
Capital  punishment,  iv.  9,  18,  236,  376, 

413,  441  amdn. 
Capite,  tenants  In,  ii.  60. 
Caption  of  indictment,  iv.  351 ;  Ap.  i. 
Captives,  ii.  402. 
Captures  at  sea,  ii.  401. 
Ctqput  Utnimmm,  iv.  320. 
Carnal  knowledge  of  infants,   iv.  2li 

andn. 
Carrier,  action  against,  iii.  164. 
Card-bote,  ii.  35. 

Case,  action  on,  iii.  122.     iv.  442. 
Case  and  trespass,  iii.  209. 

reserved  at  nisi  prins,  iii.  378. 
stated  out  of  chancery,  iii.  453. 
Castigatory  for  scolds,  iv.  169. 
Castration*  iv.  206. 
Casu  cons^niH,  writ  tn,  iii.  51. 

propiso,  writ  of  entry  in,  iii.  183. 
Casual  ejector,  iii.  202  ;  Ap.  ir. 
Catholics,  emancipation  of,   iv.  58,  s. 

C7)  (8). 
Cattle,  malicious  killing  or  maiming, 
iv.  6  OR^  ».  244,  5  and  n.  (54). 
stealing,  iv.  236  and  n.  (39),  (30). 
owner  answerable  for,  iii.  153, 
211.    iv.  197  smdn.  (40). 
Caveat,  iii.  98,  246. 
Causa  matrimonii  pr^tlocHti^  writ  of  en- 

try,  m.  183. 
Cause,  challenge  for,  iv.  353  and  n. 
Causes  of  demurrer,  iii.  315  ;  Ap.xxx. 
Centenarius,  i.  115. 
Centeni,  i.  1 16.     iii.  34. 
Central  Criminal  Court,  iv.  296,  n.  16). 
Cfii/iimf?trt,  iii.  315. 
Cepi  Corpus,  iii.  288;    Ap.    xvOi.  xxii. 

xxiv. 
Certificate  by  bishop,  iii.  335. 
for  costs,  iii.  214. 
into  chancery,  iii.  463. 
of  assize,  iii.  389. 
bankrupt,  ii.  482. 
poor,  i.  366. 
customs  of  London,  iii.  334. 
trial  by,  iii.  333. 
Certiorari  facias,  iv.  262,  265,  272,  320, 

321  andn. 
Cessavit,  writ  of,  iii.  232. 
Cessio  honorum,  ii.  473,  483. 
Cession  of  a  benefice,  i.  392. 
Cestuy  que  trust,  ii.  328. 
rtf,  ii.  123. 
use,  ii   328. 
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Chains,  hanging  in,  iv.  202  and  n.  (53). 
ChaUenge  of  jury,   iii.  359,   365.     iv. 
352  and  n. 
to  fight,  iv.  150  and  ».  (14). 
Chamberlain,  lord  great,  iii.  37. 
Champerty,  iv.  135  £md  n. 
Champions  in  trial  by  battle,  iii.  339 ; 

Ap.  V. 
Chance,  iv.  26  and  n.  (6). 
ChanceUor,  his  name  and  office,  iii.  37, 
46,  55,  n. 
killing  him,  iv.  84  and  n.  (13). 
of  a  diocese,  i.  382. 

the  ducy  of  Lancaster,  iii.  78. 
exchequer,  iii.  44. 
university,  his  court,  iii.  83. 
Chance  medley,  iv.  184  andn. 
Chancery,  court   of,   iii.  47,  426.     iv. 
436. 
practice  in,  iii.  442. 
Chapters,  i.  382. 
Character  of  servants,  i.  432. 
Charge  to  grand  jury,  iv.  303  and  n. 

(4). 
Chariots  and  cabriolets,  i.  325. 
Charitable  uses,  ii.  273,  376. 

commission  of,  iii.  428. 
Charities,  cognizance  of,  iii.  427. 
Charles  I.,  his  judges,  i.  209, 316.* 
Charter,  ii.  295. 

of  the  king,  ii.  346. 

governments  in  America,  i. 
108. 
land,  ii.  90. 
Chase,  ii.  38,  416.     iv.415. 
beasts  of,  ii.  38,  415. 
Chastity,  homicide  in  defence  of,  iv. 

181. 
Chattels,  ii.  16,  n.  385. 

personal,  ii.  143,  387. 
real,  ii.  386. 
Chaud-medley,  iv.  184.  andn. 
Cheat,  action  against,  iii.  164. 
Cheating,  iv.  157  andn. 

at  play,  iv.  173  aiu^n. 
Cheek,  burning  in,  iv.  99,  370,   377, 

andn. 
Chester,  county  palatine  of,  i.  116. 

courts  of,  iii.  77 f  n.  79. 
Chevisance,  ii.  474. 
Chichele,  archbishop,  vindicated,  iv. 

113. 
Chief  baron  of  the  exchequer,  iii.  44. 
justices,  iii.  40, 41. 
justiciary  of  England,  iii.  38.   iv. 

416. 
rents,  ii.  42 
tenants  in,  ii.  60. 


Children,  abduction  of,  iii.  140. 
duties  of,  i.  453. 
evidence  of,  iv.  214  and  ii.  (14). 
guardianship  and  protection  of, 

ii.  88,  n. 
provision  for,  ii.  13,  « 
Chirograph,  ii.  296. 

of  a  fine,  ii.    Ap.  m>. 
Chivalry,  court  of,  iii.  68.    iv.  267. 

^ardian  in,  i.  462.    ii.  71,  «• 
Its  jurisdiction,  iii.    103.    iv. 

267. 
tenure  in,  ii.  62. 
Chose  in  action,  ii.  375,  n.  397. 

how  assigned,  ii.  442.    iv.  441. 
in  possession,  iL  389. 
Christian  courts,  iii.  64. 
Christianity,  offences  against,  iv.   44, 
69  andn.  (15)aiu;(l6). 
part  of  the  laws  of  England,  iv. 
60. 
Church,  burglary  in,  iv.  224  and  n. 
larceny  in,  iv.  240  and  n. 
marriage  in,  i.  439. 
offences  against,  iv.  50  andn. 
or  churchyard,  affirays  in,  i.  395. 

iv.  145  andn. 
rate,  i.  394.     iii.  92. 
repairs  of,  iii.  92. 
the  king,  the  head  of,  i.  279' 
wardens,  i.  394. 
Cinque  ports,  courts  of,  iii.  79. 
Circuits,  iii.  58,  356.     iv.  422,  424. 
Circumstantial  evidence,  iii.  371. 
Citation,  iii.  100. 
Citizens  in  parliament,  their  electors,  i. 

174. 
City,  i.  114. 

Civil  corporations,  i.  470. 
death,  ii.  121. 
injuries,  iii.  2. 

law,  i.  14,  19,  21,  67,  79,  81,  83. 
iii.  86,  n.     iv.  421,  422. 
its  study  forbidden,  i.  19- 
liberty,  i.  6,  125,  251. 
list,  i.  331,  333. 
state,  i.  396. 
subjection,  iv.  28. 
Civilization,  i.  107,  n.  (29) ;  125,  ».  (5). 
religion  accessary  to,  iii.  340,  n. 
(13). 
Clarendon,  constitutions  of,  iv.  422. 
Clausumf regit,  iii.  209. 
Clearing  contempts  in  chancery,  iii.  445. 
Clementine  constitutions,  i.  82. 
Clergy,  i.  376. 

averse  to  the  common  law,  i.  19, 
20. 
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^rgy>  benefit  of,  i.  88,  «.     iv.   333, 
365,  413,  429,  441  amd  m, 
plea  of,  iv.  334  and  n 
prayer  of,  iv.  and  n. ;  Ap.  iv. 
taxed,  i.  311. 
Clergymen,  beating  them,  iv.  217  andn. 
Clerical  habit  and  tonsure,  iv.  366. 
Clerico  admiitemlo,  writ  de,  iii.  413. 
Qerk  in  office,  i.  17. 

orders,  i.  388.    iv.  367. 
of  the  market,  his  court,  iv.  275. 
peace,  iv.  272  and  n. 
Clients,  iii.  26,  n. 
Clipping  the  coin,  iv.  90  and  n. 
Clocks,  when  introduced,  iii.  408,  n. 
Close,  breach  of,  iii.  209. 
rolls,  ii.  346. 
writs,  ii.  346. 
Clothes,  malicious  destroying  of,  iv.  245, 

and  n.  v.58). 
Cloths,  stealing  from  the  tenters,  iv.  238 

and  n. 
Coal-mines,  setting  fire  to,  iv.  246  andn. 
Coat-armour,  ii.  306.    iii.  105. 
Code  of  Justinian,  i.  81. 

Theodosius,  i.  81. 
Codicil,  ii.  379>  »•  500. 
Codification,  iii.  329,  n.  (2). 
Cognaii,  ii.  235. 

Co^izance,  claim  of,  iii.  298.     iv.  278 
andn. 
de  droit,  come  ceo,  Src.  fine  sur,  ii. 
352. 

tantum  fine  sur,  ii.  353. 
in  replevin,  iii.  149. 
of  pleas,  ii.  37. 
wronffs,  iii.  86. 
Coguizee  of  a  fine,  ii.  351.     iii.  157. 

recoffnizance,  ii.  34). 
Cognizor  of  a  fine,  ii.  350.     iii.  157. 

recognizance,  ii.  341. 
Coanovit  actionem,  iii.  304,  397. 
Com,  qf  the  realm,  counterfeiting,  &c. 
iv.  84  and  n.  (13)  ;  88,  n.  (16). 
foreign,  importing,  &c.  iv.  84  and 

n.  (13) ;  90  n.  (16). 
felonies  and  misdemeanors  re- 
lating to,  iv.  98  and  n. 
Coinage,  instruments  of,  treason  relative 
to,  iv.  90  aiM^  11.(17). 
right  of,  i.  277. 
Coke,  Sir  Edward,  i.  72,  73. 
Collateral  consanguinity,  ii.  204. 
descent,  ii.  220. 
issue,  iv.  396 :  Ap.  v. 
warranty,  ii.  301. 
CoUatio  bonorum,  ii.  517. 
Collation  to  a  benefice,  i.  391.    ii-  22,  n. 


Cdlatire  adrowsons,  ii.  22. 
CoUectiDg  the  goods  of  the  deceased,  a 

510. 
Colleges,  i.  471- 

their  visitors,  i.  482. 
Collegia  in  the  civil  law,  i.  469- 
CoUigendmm  boma  d^mmeH,  letten  c^.,  ii 

105. 
Colonies,  i.  107«     ii.  7- 
Colour  in  pleading,  iii.  309. 
Combinations,  iv.  159  amdn, 
Combusiio  demarwam,  iv.  374. 
Commenda,  i.  393.     iv.  107. 
Commerce,  king  the  arbiter  of,  i.  273. 
Commission  of  array,  i.  411. 

bankrupt,  ii.  480.    iv.  156.  n.  (3). 
high  court  of,  iii.  68, 
lunacy,  i.  305. 

the  peace,  i.  351.     iv.  270  o^i. 
to  examine  witnesses,  iii.  383, 
438,  449. 

take  answers  in  equity,  in. 
447. 
Commitment  of  bankrupt,  iL  481.   ir. 
156.  a.  (3). 
persons  accused,  iv.  296  and  i. 
Committee  of  council,  i.  231. 
parliament,  L  180,  182. 
peers,  iii.  56. 
lunatic,  i.  306. 
Common  appendant,  ii.  33. 
appurtenant,  ii.  33. 
bail,  iii.  287. 
barretor,  iv.  133  and  n, 
because  of  vicinage,  iL  33. 
bench,  court  of,  iii.  37. 

justices  of,  killhig  them,tT. 
84  amd  n, 
disturbance  of,  iii.  237. 
estate  in,  ii.  191,  399. 
farrier,  &c,,  action  against,  iii. 

164. 
form,  proof  of  will  in,  ii.  508. 
in  gross,  ii.  34. 
informer,  iii.  1 60. 
jury,  iii.  358. 

law,  i.  63,  67,  74.  n.  iii.  267.  iv. 
411,412. 

corporaUon  by,  i.  472. 
dower  by,  ii.  132. 
guardian  by,  i.  461. 
nuisance,  iv.  166,  and  n. 
of  estovers,  ii.  35. 
pasture,  ii.  32.  240  ii. 
piscary,  ii.  34. 
turbary,  ii.  34. 
pleas,  iii.  39  n.  40. 
court  of,  iii.  37. 
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Common  pleas,  court  of,  fixed  at  West- 
minster,  i.  22,  23.    Hi.  38. 
iv.  424. 
prayer  book,  reviling  of,  iv.  50. 

andn, 
recovery,  iii.  182,  193.     iv.  429. 
right  ot,  ii.  32. 
disturbance  of,  iii.  237. 
sans  nombre,  iii.  239* 
scold,  iv.  169. 
seal,  i.  475. 
surcharge  of,  iii.  238. 
tenant  in,  of  lands,  ii.  191 ;  Ap.  vi. 
chattels  personal,  ii.  399« 
vouchee,  i.  359 ;  Ap.  xviii.  acix. 
utterer  of  false  money,  iv.  100 

andn, 
ways,  ii.  35,  396,  n.  iii.  218,  241. 
without  stint,  ii.  34. 
Commonaltv,  i.  403. 
Commons,  nouse  of,  i.  153,  158,  399. 
Commonwealth,  offences  against,   iv. 

127. 
Commorancy,  iv.  273. 
Communem  legem,  writ  of  entry  ad,  iii. 

180. 
Communion  of  ffoods,  ii.  3. 
Commutation  of  penance,  iv.  105,  217, 

276. 
Compact,  i.  45. 
Compassing  the  death  of  the  king.  Sec, 

iv.  76  and  n. 
Compe)isatio,  iii.  305. 
Competent  witnesses,  iii.  370. 
Composition,  real,  for  tithes,  ii.  28. 

with  creditors,  ii.  484. 
Compound  larceny,  iv.  239  and  n. 
Compounding  felony,  iv.  133  and  n. 

other  prosecutions,  iv.  136  and  n. 
Compulsion,  iv.  27. 
Compurgators,  iii.  342,  343.     iv.  368, 

414. 
Concealment  from  the  crown,  iv.  436. 
cf  bastard's  death,  iv.  198,  358, 
and  n. 
Concessit,  fine  sur,  ii.  353. 
Conclusion  of  deeds,  ii.  304 ;  Ap.  i.  iii. 
xii. 
pleas,  iii.  303. 
Concord  in  a  fine,  ii.  350 ;  Ap.  xiv.     iii. 

157. 
Condition,  ii.  299 ;  Ap.  viii. 
breach  of,  ii.  281. 
estate  on,  ii.  152,  155,  n. 
in  deed,  ii.  155. 

law,  ii.  154,  155. 
of  a  bond,  ii.  340 ;  Ap.  xiii. ;  iii. 
Ap.  rxviii. 

VOL.  IV. 


Conditional  fees,  ii.  110. 

pardon,  iv.  401  and  n. 
Confess  and  avoid,  iii.  310. 
Confession  by  prisoners,  iv.  357  ond  n, 
of  acts  of  adultery,  i.  441,  n*. 
of  actions,  iii.  302,  397. 
of  indictment,  iv.  329. 
Cof^esso,  bill  taken,  pro,  iii.  444,  445. 
Confinement  to  the  realm,  i.  265. 
Confirmation  of  bishops,  i.  378,  380.  iv. 
115. 
lands,  ii.  325. 
Confiscation,  i.  299.    iv.  377. 
Confusion,  property  by,  ii.  405. 
Conge  d*eslire,  i.  379,  382.     iv.  421. 
Conies,  taking,  killing,  or  stealing,  iv. 

235,  239anrfn.  (41). 
Conjugal  rights,  restitution  of,  iii.  94. 

subtraction  of,  iii.  94. 
Conjuration,  iv.  60  and  n.,  436. 
Conquest,   Norman,   i.   199.     iv.  414, 
415. 
or  acquisition,  ii.  48,  49>  242. 
victory,  i.  103,  107. 
Consanguineas  f rater,  ii.  232. 
Consanguinity,  i.  434.     ii.  202. 

table  of,  ii.  203. 
Conscience,  courts  of,   iii.  81 »  83.    iv. 
441. 
as  to  obedience,  i.  58. 
incompatible  with  the  legal  pro- 
fession, i.  261. 
Consecration  of  bishops,  i.  380.  iv.  115. 
Consequential  damages,  action  for,  iii. 

153. 
Conservators  of  the  peace,  i.  340,  n.  350. 
iv.  413, 431. 
true  and  safe  conducts,  iv.  69. 
Consideration  of  contracts,  ii.  443. 

deeds,  ii.  296,  445,  n.  iii.  157>  it. ; 
Ap.  ii.  iv. 
Consideratum  est  per  curiam,  iii.  396. 
Consilium,  or  imparlance,  iv.  356. 
Consimili  casu,    writ  of  entry  in,   iii. 

183. 
Consistory  court,  iii.  64. 
Consort,  queen,  i.  219. 
Consolidation  of  statutes,  i.  316. 
Conspiracy, iv.  136  andn. 

action  of,  iii.  126. 
Constable,  i.  355,  411.     iv.  292  and  n. 
high,  i.  115. 
•  lord  high,  i.  355.  iii.  37.  iv.  268. 
his  court,  iii.  68.    iv.  267. 
Constitution,  English,  i.  50,  51,    126, 
127,   144,   145,  154,  l60,  172, 
213,  217.  233,  237, 267,  n.     iii, 
60;  379.     iv.  439. 
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Construction  of  deeds  and  willt,  ii.  115, 

379. 
statutes,  i.  87. 
Constructive  treason,  iv.  75, 85, 92,  ii.(22). 
Cofuuetudimbus  et  servitiis,  writ  de,  iii. 

232. 
Consultation,  writ  of,  iii.  114. 
Consummate,  tenant  by  curtesy,  ii.  128. 
Contempt  against  the  king,  iv.  121, 123 

andn. 
Contempt  in  courts  of  equity,  iii.  443. 

law,  iv.  283  and  motes. 
Contenement,  iv.  379. 
Contentions  jurisdiction,  iii.  66. 
Contestatio  htis,  iii.  297. 
Contingent  legacy,  ii.  513. 
remainder,  ii.  169. 

trustees  to  support,  ii.  171 ; 
Ap.  V. 
uses,  iL  334. 
Continual  claim,  ii.  316.  iii.  175. 
Continuances,  iii.  316;  Ap.  v.  xv.  xxix. 
xsxi.  xxxiii. 
with  clause  of  nisi  prius,  iii.  353. 
Continuando  in  trespass,  iii.  212. 
Contract,  ii.  442,  448,  n.     iii.  92,  n. 
action  on,  iii.  117. 
express,  iii.  153. 
implied,  iii.  158. 
of  marriage,  i.  439- 

suit  for,  iii.  93. 
original,between  king  and  people, 

i.  233. 
simple  ii.  465. 
special,  ii.  465. 
Contractu,  action  ei*,  iii.  117. 
Convention  of  estates,  i.  151,  152. 

parliaments,  i.  152. 
Conventional  estates  for  life,  ii.  120. 
Conversion,  iii.  152. 
Conveyances,  ii.  9,  171,  n.  293,  297,  n. 

309.     iv.  430. 
Conviction,  iv.  362. 

summary,  iv.  280  and  notes. 
Convocation,  i.  279. 

court  of  bishops  in,  iii.  67. 
Coparceners,  ii.  187.    iii.  250,  n. 
Copper  coin,  counterfeiting,  iv.  100  andn. 
Copy  of  indictment,  iv.  351  and  n. 

record  of  indictment,  iii.  1 26. 
Copyhold,  ii.  95,  113,  147.265,365.  iv. 
439. 
for  life,  ii.  97. 
forfeiture  of,  ii.  284,  365. 
not  liable  to  elegit,  iii.  419. 
of  frank  tenure,  ii.  100,  149. 
inheritance,  ii   97- 
Copyrights,  ii.  407. 


Com,  grain,  meal,  &c.,  deatroving,  ir. 
5, «.  (6)  and  %;  246  and  n.  (6S\ 
Com  rents,  ii.  322. 
Comage,  tenure  by,  ii.  74. 
Comn^,  duke  of,  i.  224. 
Corody,  i.  283.     ii.  40. 
Coronation  oath,  ancient,  i.  236. 
Coronation  oath,  modem,  L  235. 
Coronatore  eUgemdo,  writ  de^  i.  347. 

exoneramdo,  writ  de,  L  348. 
Coroner,  i.  346,  iv.  292  amd  n.  (5);  413. 

Ids  court,  iv.  274. 
Corporate  counties,  i.  120. 

name,  i.  474. 
Corporation,  i.  467.     ii.  430.     iii.  264 
act,  iv.  58,  tsmd  n.  S  et  seq.  439. 
courts  of,  iii.  80. 
its  dissolution,  i.  485. 
duties,  i.  479. 

incidents  and  powers,  i.  477. 
lands,  if  disaolTed,  i.  484.    ii. 

256. 
privileges    and   disabUities,  i 
476. 
Corporeal  hereditaments,  ii.  17. 
Corpse,  stealing  of,  ii.  429.    iv.  236  sad 

n.  (32). 
Corpus  juris  canonic*,  i.  82. 
Corpus  juris  cicilis,  i.  81. 
Correction,  house  of,  iv.  370,  371,  377- 
of  apprentices,  i.  428. 

children,  i.  452,  453.     iv.  182. 
scholars,  i.  453.     iv.  182. 
servants,  i.  428.     iv.  182. 
wife,  i.  444. 
Cormption  of  blood,  ii.  251,  256,  n.  ir. 

388  and  ».  413,  438,  440. 
Corsepresent,  ii.  425. 
Corsned,  trial  by,  iv.  345,  414. 
Cosina^e,  writ  of,  iii.  186. 
Costs,  li.  439.    iii.  399 ;    Ap.  rv.  xxii. 
xxxiii. 
in  equity,  iii.  451. 

trespass,  iii.  214. 
no  more  than  damages,  iii.  400 
on  not  going  to  trial,  iii.  357. 
of  prosecutions  fov  felony,  iv.  18 
n.  (15) ;  295  mid  n.,  362  andn. 
misdemeanor,    iv 
295  OSM^  «.  (20). 
Covenant,  iii.  155,  435,  n. 

in  a  deed,  ii.  304 ;  Ap.  vm.  «. 
real,  iii   156. 

to  stand  seised  to  uses,  ii.  338. 
Covenant,  writ  of,  ii.  360 ;  Ap.  «r.    iii 

156.  ^ 

Covert-baron,  i.  442. 
Coverture,  i.  442. 
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Councils  of  the  king,  i.  227.     iii.  50. 
Counsel,  iii.  26. 

action  against,  iii.  164. 

for  prisoners,   i.   4,  n.     iv.  355 
andn. 

king's,  iii.  27. 

when  silenced,  iii.  29. 
Count,  i,  116,  398. 

in  declaration,  iii.  293,  295. 
Counterfeiting  the  king's  coin,  iv.  84, 
88  and  n. 

the  king's  seals,  iv.  83,  89. 
Counterpart,  ii.  296. 
Country,  trial  by  the,  iii.  349.     iv.  349. 
County,  i.  116.     iv.  411. 

court,  i.  178,  377.  iii.  35.  iv.  411, 
414,  416,  420,  422,  424,  441. 

court  of  Middlosex,  iii.  82. 

palatine,  i.  116.     iv.  431. 
Court,  1.  267.  iii.  23.    iv.  258,  414- 

baron,  ii.  90.     iii.  33.     iv.  411. 

central  criminal,  iv.  269,  n.  (1 6). 

christian,  iii.  64. 

of  high  steward,  iv.  261. 

hand,  iii.  323. 

leet,  iv.  273,  411,  424. 

martial,  i.  410,  417,  n. 

of  parliaments,  iv.  259. 

power  to  erect,  1.  267.    iii.  24. 
Courts,  profits  of,  i.  289. 
Coustumier,  le  grand,  i.  106. 
Craven,  iii.  340.     iv.  348. 
Credible  witness,  iii.  370. 
Creditor,  executor,  iii.  18. 
Crimes,  nature  of,  iv.  1  to  7,  and  notes. 

punishment  of,  iv.   7  to  19  ond 
notes. 

persons  capable  of  committing,  iv. 
20  to  33,  and  notes. 
Criminal  conversation,  iii.  139. 

information,  iv.  308. 
Croft,  ii.  19. 
Cross  bills,  iii.  448. 

causes,  iii.  451. 

remainder,  ii.  38 1 . 

sign  of,  in  deeds,  ii.  305. 
Crown,  descent  of  the,  i.  191-  iv.  413. 

succession  to  the,  i.  190, 196, 203, 
210. 

lands,  i.  286. 

livings,  iii.  47,  n. 

office,  iv.  265,  308. 

pleas  of  the,  iv.  2. 
Cucking-stool,  iv.  196. 
Cut  ante  ditfortium,  writ  of,  iii.  183. 
Cut  t«  vita,  writ  of,  iii.  183. 
Culprit/iY.  339. 
Cumberland,  theft  in,  iv.  238.  | 


Curate,  i.  394,  and  n.  (56). 

his  salary,  iii.  90. 
Curator  of  Infants,  &c.,  i.  460. 
Curatores  viarum,  i.  358. 
Curfeu,  iv.  419,  420. 
Currency,  i.  328,  n.  329,  «. 
Curialitas,  ii.  126. 
Cursing,  iv.  59  andn.  (17),  (18). 
Curtesy,  tenant  by,  ii.  126. 
Curtilage,  ii.  19,  n. 

Custody  of  idiots  and  lunatics,  i.  303. 
iu.  427. 

of  temporalities,  i.  282.    iv.  421. 
Custom,  i.  68,  76,  78,  316.    ii.  263,  422. 
m.  50. 

assurances  by,  ii.  365. 

dower  by,  ii.  132. 

general,  i.  68,  73. 

neriot,  ii.  422. 

of  London,  how  tried,  iii.  334. 

particular,  i.  74. 

how  allowed,  i.  78. 
when  legal,  i.  76» 
Customary  freehold,  ii.  100,  149. 

tenant,  ii.  147. 
Customs  on  merchandize,  i.  313. 
Custuma  antiquasive  magna,  i.  315. 
Custos  rotulcrum,  i.  349.     iv.  272,  and 

n.  (26). 
Cutpurses,  iv.  242,  and  n.  (45). 
Cutting  and  stabbing,  iv.   194,  and  ii. 
(28). 


D. 


Damage  to  things  personal,  iii.  152. 
Damage-feasant,  iii.  6. 
Damages,  ii.  438.     iii.  187. 

increased,  super  visum,  iii. 

333, 
Dane  lage,  i.  65.     iv.  412. 
Darrein  presentment,  assize  of,  iii  245. 
Date  of  a  deed,  ii.  304 ;  Ap,  t.  iii,  xii. 

xiii. 
Day  in  bank,  iii.  277. 
court,  iii.  316. 
of  grace,  iii.  278. 
De  bene  esse,  iii.  383. 
De  la  phis  belle,  dower,  ii.  132. 
Deacon,  i.  388. 
Dead  body,  disinterring  or  selling,  iv. 

236,  and  n.  (32). 
Dead  man's  part,  ii.  518. 
Deadly  feud,  iv.  244. 
Deaf,  dumb,  and  blind,  i.  304.  ii.  497. 
Dean  and  chapter,  i.  382. 
Dean,  rural,  i.  383. 
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Deanry,  rural,  i.  111. 
Death,  appeal  of,  iv.  314, 317  andn.  424. 
civil,  i.  132 

judgment  of,  iv.  Ap.  iv. 
punishment  of,  i.  57. 
Debet  et  aetinei,  action  in,  iii  155. 
Debt,  ii.  464. 

action  of,  iii.  1 54 ;  Ap,  xiii. 
on  amercement,  iii.  159* 
by-law,  iii.  159. 
escape,  iii.  164. 
judgment,  iii.  158. 
penal  statutes, iii.  159 
information  of,  iii.  261. 
public,  i.  325.     iv.  441. 
Debtee  executor,  iii.  18. 
Debtor,  refusing  to  discover  his  effects, 

iv.  156  and  n.  (5). 
Debts,  priority  of,  ii.  511. 
Decanus,  the  word,  i.  382. 
Deceit,  action  of,  iii,  165,  405. 

on  the  case,  in  nature  of,  iii. 
166,  405. 
Decennary,  i.  114.     iv.  252. 
Deception  of  the  king  in  its  grants,  i. 

246. 
Decisive  oath,  iii.  342. 
Declaration,  iii.  293 ;  Ap.  vii.  x.  xxi. 
Declaratory  part  of  a  law,  i.  54. 

statutes,  i.  86. 
Declinatory  plea,  iv.  333  and  n.,  366. 
Decree  in  equity,  iii.  451. 
Decretals,  i.  82. 
Decretum  Gratiani,  i.  82. 
Dedimus potestatum,  i.  352.  ii.  351.    iii. 

447. 
Deed,  ii.  295. 

execution  of,  ii.  367. 
Deed-poll,  ii.  296. 
Deeds,  stealing  of,  iv.  232  and  n.  (13), 

234. 
Deerstealing,  iv.  235,  239  and  n. 

in  disguise,  iv.  144  and  n,  (2) 
Default,  judgment  by,  iii.  296,  395. 
Defeazance,  deed  of,  ii.  327,  342. 
Defectum,  challenge  jaropfffr,  iii.  362.  iv. 

352,  andn.  (19). 
Defence,  ii. ;  Ap.  xviii.  iii.  296, 305,  ft. ; 

Ap.  V.  X.  xxii. 
Defendant,  iii.  25. 
Defensive  allegation,  iii.  100. 
Deforcement,  iii.  172. 
Deforciant,  ii.  350;  Ap.  xm.  iii.  174. 
Definitive  sentence,  iii.  101. 
Degradation  of  peers,  i.  402. 
Vegrees,  confirmed  by  the  archbishop, 

i.  381. 

in  writs  of  entry,  iii.  181. 


Degrees  of  consanguinity,  ii.  206. 

how  reckoned,  ii.  206,  SOT* 
224. 

guilt,  iv.  34  and  n. 
Dehors,  matter,  iii.  387.     iv  390. 
Delay  of  the  law,  iii.  423. 
Delegates,  court  of,  i.  280,  a.  iii.  66, 69 

in  academical  causes,  iii.  85. 
DeUctum,  challenge  propter,  iii.  363.  ve- 

352  and  ft.  (21). 
Deliverance,  second,  writ  of,  iii.  150. 
Delivery  of  a  deed,  iL  306 ;  Ap  in.  in. 

■  •  • 

Demand  of  lands,  ii.     Ajp.  xviii. 
Demandant  and  tenant,  li.     Ap.  xdii 
Demesne  lands,  i.  286.  ii.  90,  100. 
Demesnes  of  the  crown,  i.  2S6. 
Demi-mark,  tender  of,  iii.  5. 
Demise  of  the  crown,  i.  188,  249. 
Demi*vills,  i.  115. 
Democracy,  i.  49. 
Demolishing  churches,  houses,  &c.,  ir. 

143  and  n.  (1). 
Demurrer,  iii.  314. 

book,  iii.  317. 

in  equity,  iii.  446. 

to  evidence,  iii.  372. 

indictment,  iv.  333,  a.  (3). 
Denial  of  rent,  iii.  1 70. 
Denizen,  i.  374.    ii.  249. 
Deodand,  i.  289,  300. 
Departure  in  pleading,  iii.  310. 
Depopulatio  agrorum,  iv.  374. 
Depositions,  iii.  383. 

in  chancery,  iii.  449. 

ecclesiastical  courts,  iii.  100. 
criminal  cases,  iv.  296,  t. 
(2)  et  seg. 
Deprivation,  i.  393. 
Derelict  lands,  ii.  261. 
Dereliction  of  property,  ii.  9. 
Derivative  conveyances,  ii.  324. 
Descender,  writ  oiformedon  in,  iii.  192. 
Descent,  ii.  11,  ti. 

of  lands,  ii.  200.  iv.  413,  421. 
the  crown,  i.  193.     iv.  413. 
collateral,  i.  194. 
lineal,  i.  193. 

rules  of,  ii.  200,  n,  2O8. 

table  of,  ii.  240. 
Desertion,  i.  415.    iv.  102,  and  n.  (19). 
Detainer,  forcible,  iii.  179-   iv.  148,  asd 
n.  (10)  et  seq. 

unlawful,  iii.  151. 
Determinable  freehold,  ii.  12 1. 
Determination  of  will,  ii.  146. 
Detinue,  action  of,  iii.  151, 
Devastation,  ii.  508. 
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Devise,  ii.  373.     ir.  430. 

Devisee,  liable  to  debts  of  devisor,  ii. 

378. 
Die,  eat  sine,  iii.  316,  399- 
Diet,  excess  in,  iv.  171. 
Diets,  i.  147. 
Digests,  i.  81. 
Dignity  of  the  king,  i.  241. 
Dignities,  ii.  37. 
Dilapidations,  iii.  91. 
Dilatory  pleas,  iii.  301,  407,  «. 
Diminishing  the  coin,  iv.  90  and  n. 
Diminution  of  record,  iv.  390. 
Diocese,  i.  111. 
Direct  prerogatives,  i.  239. 
Directory  part  of  a  law,  i.  55. 
Disabilities,  iv.  377. 
Disability,  plea  to,  iii.  301. 
Disabling  a  man's  limbs  or  members, 
iv.  205,  6,  7  and  n. 
statutes  of  leases,  ii.  320.     iv. 
432. 
Disclaimer  of  tenure,  ii.  275.    iii  233. 
Discontinuance  of  action,  iii.  296. 

estate,  iii.  171. 
Discovery  by  bankrupt,  ii.  483. 

of  accomplices,    iv.  330,  331 

and  n 
on  oath,  iii.  382,  437. 
Discretionary  fines  and  imprisonment, 

iv.  378. 
Disfiguring,  iv.  207  and  n. 
Disguise,  iv.  144  and  n.  (2). 
Dismembering,  punishment  by,  iv.  377. 
Dismission  of  bill  in  equity,  iii.  451. 
Disorderly  houses,  iv.  167  andn  (16). 
persons,  iv.  169  and  n  (21)  (22). 
Disparangement,  ii.  70. 
Dispensation  from  the  king,  ii.  70. 

pope,  iv.  115. 
Dispensing  power  of  the  king,  i.  142, 

186,  342.     iv.  436,  440. 
Dispossession,  iii.  167,  198. 
Dissection  of  murderers,  iv.  202  and  n. 

(53) ;  377 ;  Ap.  iv. 
Disseisin,  ii.  195,  311,  n.    iii.  169. 

nt  the  party's  election,  iii.  170, 

171. 
warranty  commencing  by,  ii. 

302. 
writ  of  entry  sur,  iii.  183. 
Dissenters,  protestant,  iv.  53  and  n.  (3) 

et  seq. 
Dissolution  of  parliament,  i.  187. 
Distress,  ii.  41,  42,  452.     iii.  6,  7. 
excessive,  iii.  7,  9,  12,  15. 
illegal,   for  crown   debts,  iv. 
423. 


Distress  infinite,  iii.  231,  280.     iv.  285, 
318. 

sale  of,  iii.  14. 
second,  iii.  12. 
Distribution  of  intestate's  effects,  ii.  190 

n.  515.  iv.  408,  424,  439- 
Distringas  in  chancery,  iii.  445. 
detinue,  iii.  413. 
juratores,  iii.  354. 
to  compel  appearance,  iii.   280 ; 
Ap.  xvii. 
Disturbance,  iii.  236. 

of  common,  iii.  237. 
franchises)  iii.  236. 
patronage,  iii.  242. 
religious  assemblies,  iv.  54 

andn 
tenure,  iii.  242. 
ways,  iii.  241. 
Disturber,  ii.  278. 

Diversity  of  person,  plea  of,  iv.  396. 
Dividend  of  bankrupt's  effects,  ii.  487. 
Divine  law,  i.  42. 

right  of  kings,!.  191.  iv.  436. 

tithes,  ii.  25. 
service,  tenure  by,  ii.  102. 
Divorce,  i.  440.     iii.  94. 
Do,  ut  des,  ii.  444. 

facias,  ii,  445. 
Docquet  of  judgment,  ii.  511.  iii.  397. 
Doctrines  illegal,  asserting  or  publish- 
ing, i.  160,  208,  217.  iv.  91, 
116,  123  andn. 
Dogs,  carrying,  iv.  123. 

stealing  them,  iv.  236  andn.  (30). 
&c.  owner  answerable  for,  iii.  153. 
Dome-book  of  Alfred,  i.  64.    iv.  411. 
Domesday-book,  ii.  48,  n.  49,  99.   iii. 

331. 
Dominian,  ii.  I. 

DomittB  naturtB,  animals,  ii.  390. 
Donatio  mortis  causa,  ii.  514. 
Donative  advowsons,  ii.  23. 
Done,  grant,  et  render,  fine  sur,  ii.  353, 
Donis,  statute  de,  ii.  112. 
Double  fine,  ii.  353. 
plea,  iii.  308. 
remedy,  iv.  6  and  n.  (7). 
voucher,  ii. ;  Ap.  xvii. 
Dowager,  princess,  iv.  81. 

queen,  i.  224.    iv.  81. 
Dower,  ii.  129.    iv.  424. 

ad  ostium  ecclesia,  ii.  132. 
assignment  of,  ii.  135. 
bar  of,  ii.  136. 
by  common  law,  ii.  132. 

custom,  ii.  132. 
de  la  plus  belle,  ii.  1 32. 
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Dower,  e»  auensu  pairis,  ii.  133. 

unde  nihil  kabet,  writ  of,   iii. 
writ  of  right  of,  iii.  183,  194. 
Draught  for  money,  iL  467. 
Drawbacks,  i.  315. 

Drawing  to  the  gallows,  iv.  92, 377  and  n. 
Droit,  ii.  199. 

tTambaine,  i.  372. 
Druids,  their  customs,  i.  63.    iv.  408. 
Drunkenness,  iv.  26  andn.  (5),  64. 
Duchjr  court  of  Lancaster,  iii.  78. 
Ducking-stool,  iv.  169,  377. 
Duel,  iu.  337,  351.    iv.   145,  185,  199, 

andn. 
Dues,  ecclesiastical,   non-payment  of, 

lu.  89. 
Dukes,  i.  397,  409. 

Dumfuit  intra  atatem,  writ  of,  iii.  183. 
MOfi  compos  mentis,  writ  of,  iii.  183. 
Duodecima  manus,  iii.  343. 
Duplex  querela,  iii.  247. 
DupUcaiio,  iii.  310. 
Duplicity  in  pleading,  iii.  308,  311. 
Durante  absentia,  administration,  ii.  503. 
minore  atate,   administration, 
ii.  503. 
Duress,  ii.  292. 

of  imprisonment,  i.  131,  136. 
per  minas,  i.  131.  iv.  30  n.  (11). 
Durham,  county  palatine  of,  i.  117. 

courts  of,  iii.  78. 
Duties  of  persons,  i.  123. 
the  king,  i.  233. 
Dwelling-house,  iv.  224  and  n. 
Dying  declarations,  iv.  214  and  n.  (14) ; 
359  and  n,  (36). 


E. 


Ealdormen,  i.  398. 

Ear,  loss  of,  iv.   146,   157,    159*,  206, 

248,  377. 
Earl,  i.  116,  398. 

Earl  marshal,  his  court,  iii.  68.   iv.  267. 
Earnest,  ii.  447. 
Eat  inde  sine  die,  iii.  316,  399- 
Eaves-droppers,  iv.  168. 
Ecclesiastical  corporations,  i.  470. 

courts,  iii.  61,  99,  n,  101,  n. 

their  cognizance,  iii.  87. 

iv.  275,  425. 
when    separated    from 
the  civil,  iii.  62.     iv. 
415,  421. 
Education  of  children,  i.  450, 
Edgar,  king,  his  laws,  i.  66.     iv.  412. 
Edward  the  confessor,  his  laws,  i.  66. 
iv.  412,420. 


Egbert,  king,  i.  197. 

Egyptians*  iv.  4  amd  n.  (3)  and  (4);  126 

andn  (12). 
Ejectwne  firmm,  writ  of,  iii.  199. 
Ejectment,  action  of,  iii.  199-    Ap.  is. 

iv.  441. 
Election  of  bishops,  i.  37.     iv.  115,421. 

magistrates,  i.  340.     iv.  4 13, 427- 

members  of  parliament,  i.  170, 
177. 

Scots  peers,  i.  169-     iv.  116. 
Elective  franchise,  i.    51,   114,  s.  147, 

155,11.  171,  172,  175. 
Elective  monarchy,  i.  192.     iv.  413 
Eleemosynary  corporations,  i.  471. 
Elegit,  estate  b]r>  u.  161. 

writ  of,  iii.  418.     iv.  426. 
Elisors,  i.  349.     iii.  355. 
Eloignment,  iii.  129,  149. 
Elopement,  i.  442.     ii.  130. 
Ely,  courts  of,  iii.  78. 

isle  of,  i.  119. 
Embargo,  i.  270. 

Embezzlement,  iv.  231  and  n.  (6). 
Emblements,  ii.  122,  145,  403. 
Embowelling  alive,  ir.  92  -amd  n,  (23), 

377. 
Embracery,  iv.  140  andn. 
Emperor,  ms  authority,  i.  242. 
Enip1nfteusis,vi.  232. 
Empson  and  Dudley,  iv.  310. 
Ensa>ling  statute  of  leases,  ii.  319. 
Enclosure,  disseisin  by,  iii.  170. 
Endowment  of  vicarages,  i.  387. 

widows,  ii.  135. 
Enemies,  i.  257.     iv.  83. 

goods,  ii.  401. 
England,  i.  110. 
Englesckire,  iv.  195. 
English,  law  proceedings    in,  iii.  323. 

iv.  441. 
Engrossing, iv.  158  andn. 
Efdarger  V estate,  ii.  324. 
Enlarging  statute,  i.  87. 
Enquiry,  writ  of,  iii.  398. 
Enseint,  ii.  169. 
Entails,  ii.  112.     iv.  427,  431 . 
Entries,  books  of,  iii.  271, «. 
Entry,  iii.  5,  174. 

forcible,  iii.  179.     iv.  148  and  s. 

on  lands,  ii.  264,  ».  312. 
Entry  tolled  by  descent,  iii.  17C,  177. 

writ  of,  ii.  Ap.  xvU.     iii.  180. 
Equity,  i.  61,  91.    iii.  23,  n.     49,  429- 

and  law,  courts  of,  how  distin- 
guished^ iii.  429,  436.     iv.  442. 

courts,  history  of,  iii.  49.  iv.  430. 
practice  of,  iii.  442. 
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Equity  of  redemption,  ii.  159. 
statutes,  iii.  431. 
reserved,  iii.  453. 
side  of  the  chancery,  iii.  49. 
exchequer,  iii.  44. 
Eriarch,  iv.  313. 
Error,  costs  in,  iii.  399»  410. 

writ  of,  iii.  406.     Ap.  xxvii.     \y. 
391. 

where  prosecuted,  iii.  410, 
411.     iv.  391  aiu/ ft.  (1). 
Escape,  iii.  290,415.     iv.  129  and  n, 
action  for,  iii.  164. 
assisting  in,  iv.  131  and  n. 
Escheat,  i.  302.     ii.   11,  72,  89»  201,  n. 
244.      iv.  388,  413,  418. 
writ  of,  iii.  194. 
Escrow,  ii.  307. 
Escuage,  ii.  74.     iv.  422. 
Esplees,  ii.  Ap.  xciii.    iii.  Ap.  iv. 
Esquire,  i.  406. 
Essoign,  iii.  278. 
Estate  in  lands,  ii.  103,  152. 
Estates  of  the  kingdom,  i.  156. 
Estoppel,  ii.  295,  308. 
Estoveriis  habendis,  writ  de,\.44l. 
Estovers  of  a  wife,  i.  441. 

common  of,  ii.  35. 
Estrays,i.  297.     ii.  14. 
Estreat  of  recognizance,   &c.   iv.    253 

and  n. 
Estrepement,  writ  of,  iii.  225. 
Evidence,  iii.  52,  n. 
Examination  in  chancery,  iii.  449. 
of  bankrupt,  ii.  481. 
prisoners,  iv.  296. 
witnesses,   iii.  52,   n.  367,  n. 
372,  382,  n. 
trial  by,  iii.  331. 
Excepiio,  iii.  310. 
Exceptions,  bill  of,  iii.  372. 

to  answer  in  chancery,  iii.  448. 
Exchange,  bill  of,  ii.  466. 
deed  of,  ii.  323. 
of  goods  and  chattels,  ii.  10,  n. 

446. 
lands,  ii.  300,  n.  322. 
Exchequer  chamber,  court  of,  iii.  41,  n. 
55. 
court  of,  iii.  43,  45. 
receipt  of,  iii.  44. 
Excise,  i.  318. 

hereditary,  i.  288. 
oflfences  against,  how  tried,  iv. 
281  andn. 
Exclusion  bill,  i.  210. 
Excommunication,  iii.  101. 


Excommunicato   capiendo,   writ  dt,   iii. 
102. 
deliberando,  writ  de,  iii.  102. 
Excusable  homicide,  iv.  182  andn. 
Executed  contract,  ii.  443. 
estate,  ii.  163. 
fine,  ii.  353. 
remainder,  ii.  168. 
Execution,  civil,  iii.  412;  Ap.  wxiii, 
criminal,  iv.  403. 

award  of,  iv.  263 ;  Ap.  rt. 
plea  in  bar  of,  iv.  396. 
precept  of,  iv.  403. 
rule  for,  iv.  404.* 
varying  from  judgment, 

iv.  179,  404. 
warrant  of,  iv.  404 ;  Ap. 

rt. 
writ  of,  iv.  403 ;  Ap.  rti. 
of  devises,  ii.  367,  n. 

uses,  ii.  333. 
process  of,  iii.  279- 
Executive  power,  i.  190. 
Executor,  ii.  503.    iii.  163,  n. 
de  son  tort,  ii.  507- 
of  executor,  ii.  506. 
his  own  wrong,  ii.  507. 
Executory  contract,  ii.  443. 
Excciitory  devise,  ii.  113,  «.  173,  334. 
estate,  ii.  163. 
remainder,  ii.  169. 
Exemplification,  ii.  Ap.  sevii. 
Exemptions  from  tithes,  ii.  28. 
Exigent,  writ  of,  iii.  283.    iv.  319  and  n. 
Exigi  facias,  writ  of,  iii.  283;  Ap.  xix. 

iv.  319  and  n. 
Exile,  i.  137.  iv.  377. 
Ex  officio    informations,   iii.    427.     iv. 

308. 
Expectancy,  estates  in,  ii.  163. 
Expenses  of  prosecution,  iv.  362  and  n. 
witnesses,  iii.  369.  iv.  362  and  n. 
Exportation  of  wool,  &c.,  iv.  154,  n.  (1); 

428. 
Ex  post  facto  laws,  i.  46. 
Express  condition,  ii.  154. 

contract,  ii.  443.     iii.  154. 
malice,  iv.  198,  n.  (43),  199  andn. 
warrantry,  ii.  301. 
Extendi  facias,  iii.  420. 
Extent,  writ  of,  iii.  420. 
Extinguishment  of  estates,  ii.  325. 
Extortion,  iv.  141  and  n. 
Extraparochial  places,  i.  114. 

tithes,  i.  284. 
Extravagants,  i.  82. 
Eye,  putting  out,  iv.  206,  207,  and  n. 
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Eyre,  chief  justice  in,  iii.  72. 

justices  in,  iii.  57.     iv.  422, 423. 

killing  them,  iv.  84  amd 
n,  (13). 


Facto,  ut  de$,  ii.  445. 

facias,  ii.  444. 
Facto,  king  de,  i.  204,  370.    ir.  77. 
Factor,  i.  427. 

Factorship,  cognizable  in  equity,  iii.  437. 
Faculty,  iii.  66,  n. 
Fair,  i.  274.    iii.  218. 
False  imprisonment,  iii.  127.    iv.  218. 

action  of,  iii.  138. 
judgment,  writ  of,  iii.  34, 405, 406. 
news,iv.  149. 
pretences,  iv.  158  and  n. 
return,  action  for,  iii.  Ill,  163. 
tokens,  iv.  158   and  n.  (12)  and 

(13). 
verdict,  iii.  402.    iv.  140  and  n, 

(46). 
weights  and  measures,  i.  274,  n. 
iv.   157  and  n. 
Falii  crimen,  iv.  89,  134, 156, 247  and  n. 
Falsifying  attainder,  iv.  390. 

coin,  i.  277»  n.  iv.  84,  88,  90,  98 

and  n. 
judgment,  iv.  390. 
Fame,  good  or  iU,  iv.  256,  299. 
Farm,  ii.  318. 

Favour,  challenge  to,  iii.  363. 
Fealty,  i.  367. 

oath  of,  ii.  45,  53,  86. 
Fear,  putting  in,  iv.  242  and  n.  (46). 
Fee,ii.  45,  104,  106. 
after  a  fee,  ii.  334. 
conditional,  ii.  112. 
eccle^^tioal,  iii.  90. 
farm  rent,  ii.  43. 
simple,  ii.  104  ;  Ap.  i.  vi, 
tail,  ii.  110,  112;  Ap.  vi. 
Fees  to  council,  iii.  28. 
Feigned  issue,  iii.  452. 
fWo  de  se,  ii.  499.     iv.  189  and  n.  (20), 

et  seq. 
Felon,  ii.  499- 

Felonious  homicide,  iv.  188  and  it. 
Felony,  ii.  284.    iv.  94. 
appeal  of,  iv.  310. 
compounding  of,  iv.   134  and  n. 

(20),  et  seq. 
misprision  of,  iv.  121. 
pumshment  of,  iv.  98,  216,  222, 
and  n. 


Female  sex,  i.  445. 

Feme  covert,  i.  442      iL   292,  375,  i 

450,  fli.  497. 
Feodal  actions,  iiL  117. 

law,  i.  36.     iL  44,  n.  16S,  s. 
tenures,  iL  44,  51,  425,  431. 

among  the    Saxons,  hr. 

413. 
ivhen  received  in  Eng- 
land, ii.  48, 60, ».  63,t 
71,11.     iv.  413,418. 
Feoffment,  ii.  310;  Ap.  t. 
Feorm,ii.  318. 

FertB  naiurtt,  animals,  ii.  390. 
Ferry,  iiL  219. 
Fetters,  iv.  300  amd  n.  (II);  322  and n. 

(2). 
Feud,  ii.  45. 
Feudatory,  ii.  53. 

Feudum  antiqmmm,  ii.  212,  222,  n,  224,  t. 
c^per/imi,  ii.  245. 
homorariMm^  ii.  56,  215. 
improprimm,  ii.  58. 
tfuiirwMaisii,  u.  215. 
matemum,  ii.  212,  243. 
noman,  ii.  212,  222,  a. 

held  ui  aniiqumm,  iL  213, 
221. 
patermam,  ii.  243. 
proprimm,  ii.  58. 
Fiction  in  law,  ii.   357.     iii.   43,  107, 

286,  n. 
Fictitious  plaintiff*,  iv.  134  and  n.  (23). 
Fidei  commissttm,  ii.  327. 
Fidejussors,  iii.  108,  291. 
Fief,  ii.  45. 

d'haubert,  iL  62. 
Fieri  Facias,  writ  of,  iii.  417  ;  Ap.  «wtf. 

fed,  iii.  Ap.  cexr. 
Fifteenths,  i.  308. 
Filial  portion,  ii.  519- 
Final  decree,  iii.  452. 

jud^ent,  iii.  398. 
Finance,  i.  306,  307»  n.  (42). 
Fmding  of  indictments,  iv.  305  and  s. 
(5),  et  seq. 
things  personal,  L  295.     ii.  9 
Fine  for  alienation,  ii.  71,  89. 
endowment,  ii.  135. 
misdemeanors,  iv.  377,  378,  379, 
andn. 
in  copyhold,  ii.  98. 
of  lands,  ii.  19,  a.  20,  a.   lis,  348. 
iii.  156.    iv.  426,  429. 
executed,  ii.  353 
reversal  of,  when  levied  of  copy- 
holds, iii.  166. 
sur  done,  grant,  et  render,  ii.  353. 
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Fine  sur  done,  cognizance  de  droit,  come 
ceo,  Sfc.  ii.  352 ;  Ap.  xiv, 
cognizance  de  droit  tantum,  ii. 

353. 
concessit,  ii.  353. 
Fines  and  forfeiturefi,  when  gran  table, 

iii.  259.     iv.  379. 
Finger,  disabling,  iv.  205  and  n.  206,  n, 

(4). 
Fire,  negligence  of,  i.  431.     iv.  222. 
Fire-bote,  li.  35. 
Fire-ordeal,  iv.  342. 
Fire-works,  iv.  168  and  n.  (19). 
First-fruits,  i.  284.    ii.  67.    iv.  107- 
Fish,  royal,  i.  290. 

stealing,  in  disguise,  iv.  144,  236 
and  n. 

or  attempting  to  steal,  iv. 
236  arid  n. 
Fishery,  common  of,  ii.  34. 

f^ee,  ii.  39,  417.     iv.  424. 
several,  ii.  39. 
Fishpond,  destroying,  iv.  4  and  n.  (2), 

246  and  n.  t65). 
Fitzherbert,  i  72.     iii.  183. 
Fixtures,  ii.  281,  n. 
Fleets,  i.  262.     iv.  419. 
Fleta,  i.  72.     iv.  427. 
Flight,  iv.  387. 
Flotsam,  i.  293.     iii.  106. 
FcBnus  nauticum,  ii.  459. 
Folk  land,  ii.  90,  92. 
Foot  of  a  fine,  ii  351 ;  Ap.  xv. 
Force,  injuries  with  and  without, iii.  118. 
wnen  repellable  by  death,  iv.  181, 
184  and  n.  (12). 
Forcible  abduction  and  marriage,  iv. 
208  and  n. 
entry  and  detainer,  iii.  179-     iv. 
148  and  n. 
Foreclosure,  ii.  159. 
Foreign  bill  of  exchange,  ii.  467. 

coin,  forging  it,  iv.  89,  99,  120, 

andn. 
county,  indictment  in,  iv.  303, 

305  and  n.  (5). 
dominions,  i.  109. 
prince,  pension  from,  iv.  122. 
service,  iv.  101  and  n. 
Forest,  i.  289.     ii.  14,  38,  414. 

courts,  iii.  71. 
Forest  laws,  ii.  38,  416,  419,  n.     iii.  73. 
iv.  415, 420,  421,  423, 432, 437. 
Foresta  carta  de,  iv.  423,  425. 
Forestaller,  desseisin  by,  ii.  170. 
Forestalling,  iv.   158  andn.  (13)  anc/n. 
(14.) 

Foretooth,  striking  out,  iv.  206  and  n. 


Forfeiture,  i.  299-    ii.  153,  267.  iii.  160, 
435.  n. 
for  crimes,  iv.  95,  377,  381  and 

n.  423,  424. 
of  copyholds,  ii.  284.  iv.  96,  386, 

n.  (17). 
goods  and  chatties,  ii.  420.     iv. 

95,  386  and  n. 
lands,  ii.  267.     iv.  381. 
Forgery,  iv.  247  and  notes. 
Forgiveness  by  the  prosecutor,  iv.  364. 
Forma  pauperis,  iii.  400. 
Formedon,  writ  of,  iii.  191. 
Forms  of  law,  unalterable,  i.  142. 
Fornication,  iv.  64,  and  n.  (32),  et.  seq. 
Forts  and  castles,  i.  263. 
Fortune-tellers,  iv.  62  and  n. 
Forty  days  court,  iii.  71. 
Founder  of  a  corporation,  i.  480. 
Foundling  hospitals,  i.  131 
Franchise,  ii.  37- 

allowar.ce  of,  iii.  263. 
disturbance  of,  iii.  236. 
royal,  i.  302. 
Frankalmoign,  ii.  101. 
Franked  letters,  i.  323. 
Frankmarriage,  ii.  115. 
Frankpledge,  i.  114.     iv.  252. 

\'iew  of,  iv.  273. 
Frank-tenement,  ii.  104. 

tenure,  ii.  61. 
Frater  consanguineus,  ii.  232. 

uterinus,  ii.  232. 
Fraud,  civil,  where  cognizable,  iii.  431. 
437,  439,  442  and  n. 
criminal,  iv.  158  anc^n.  (12),  (13). 
Frauds  and  perjuries,  statute  of,  ii.  297f 
306,  364,  376,  448,  466, 500,  516. 
iii.  157.     iv.  439 
Fraudulent  deeds,  ii.  296. 
devises,  ii.  378. 
Fraunk'ferme,  ii.  80. 
Free  bench,  ii.  122, 129,  n. 
Free  fishery,  ii.  39,  417. 
services,  ii.  60. 
socage,  ii.  79. 

warren,  ii.  38,  417.     iv  415. 
Freehold,  ii.  104. 

leases,  ii.  120,  318. 
French  language,  ii.  48.    iii.  317,  n. 
Fresh  suit,  i.  297. 

Fruit,  stealing  of,  iv.  233  and  n.  (16). 
FuU  age,  i.  463. 
Fumage,  i.  324. 
Funds,  public,  i.  329. 
Funeral  expenses,  ii.  508. 
Furandi  ammus,  iv.  230,  232  and  ft. 
Fitturo,  freehold  in,  ii.  144,  165 


^ 
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G. 


Gage,  iii.  280 ;  Ad.  tr. 
estate  in,  ii.  157. 
Game,  ii.  14,  395,  403,  410.    iv.  415. 

destroying  of,  iv.  174  and  n.  (30) 

et  9eq. 
laws,  144,  n.  (38).    iv.  174  and  n. 

416. 
selling  of,  iv.  175  andn. 
Gaming  iv.  171*  172  andn. 
Gaming-houses,  iv.  167,  171  andn. 
Gaol-ddivery,  iv.  270  mid  n. ;  Ap.  iU. 

distemper,  i.  346. 
Gaolers,  i.  346.    iv.  300  and  n.  (12). 
compelling  prisoners  to  be  ap- 
provers, &c.  iv.  128. 
Gardens,  robbinff  of,  iv.  233  and  n.  (16). 
Garter,  knight  of,  i.  403. 
Gavelkind,  i.  74,  ii.  83,  128,  220. 

iv.  409,  413. 
General  demurrer,  iii.  315. 
fund,  i.  329. 
imparlance,  iii.  301. 
issue,  iii.  305.  iv.  338  andn.  (10). 
laws,  i.  86. 
legacy,  ii.  512. 
occupancy,  ii.  258. 
sessions,  iv.  271  and  n, 
statute,  i.  85. 
tail,  ii.  113;  Ap.  vi. 
verdict,  iii.  378.     iv.  354  and  n. 
warrant,  iv.  291  and  n. 
Gentlemen,  i.  405,  406. 
Gestation,  i.  456. 
Gift  of  chattels  personal,  ii.  441 . 

real,  ii.  440. 
lands  and  tenements,  ii.  316. 
Gilda  mercatoria,  i.  473. 
Glanvil,  i.  72.     iv.  421. 
Gleaning,  iii.  212. 
God  and  Religion,  oflfences  against,  iv. 

41,  et  seq.  and  n. 
Going  armed,  iv.  149. 
Good  behaviour,  security  for,  iv.  251, 
256  and  n. 
consideration,  ii.  297. 
Government,  contempt  against,  iv.  123 
and  n. 

its  origin,  i.  48. 
Grand  assize,  iii.  341.  351 ;  Ap.  vi.    iv. 
422. 
Coustumier  of  Normandy,  i.  106. 
juror,  disclosing  e\ddence,  iv.  126 

andn. 
jury,  iv.  302  and  n. ;  Ap.  ii. 
in  attaint,  iii.  351,  402. 


Grand  larceny,  iv.  229  am/  n. 

•eijeanty*  ii.  73. 
Grants,  ii.  9. 

of  chattels  personal,  ii.  441. 
real,  ii.  440. 
lands  and  tenements,  ii.  317. 
the  kin^,  ii.  346. 
Ghreat  council,  i.  147* 

seal  of  the  king,  ii.  346.     iii.  47. 

counterfeitiiig  it,  iv.  83. 
tithes,  i.  388. 
Gregorian  code,  i.  8 1 . 
Gross,  advowson  in,  ii.  22.. 
common  in,  ii.  34. 
vellein  in,  ii.  93. 
Guardian  ad  Uiem,  m.  427. 

and  ward,  i.  460.     iii.  141. 
at  common  law,  i.  461. 
by  custom,  i.  462. 
nature,  i.  461. 
statute,  i.  462. 
for  nurture^  i.  461. 
in  chivalry,  i.  462.     ii.  67.   iii. 

140,  II. 
of  socage,  ii.  88. 
testamentary,  i.  462.    ii.  88,  s. 
Guernsey,  island  of,  i.  106. 
Guilty,  verdict  of,  i.  8,  57.     iii.  220,  n. 
Gunpowder,  hindering  its  importatioo, 
iv.  116  andn.  (5). 
keeping  or  carrying  it  iDe- 
g^ly,  iv.  168  andn.  (20). 
Gypsies,  iv.  165  amdn. 


H. 

Habeas  corpora  junttorum,  iii.  354. 
corpus,  i.  129. 

act,  i.  128.     iii.  135.     iv. 
438. 

ad  deUberamdum,  iii.  130. 

faciendmm  et  rec^nendmm, 
iii.  130. 

prosequendtim,  iii.  130. 

respondendum,  iii.  129. 

saHrfaciendmm,  iii.  130. 

subjiciendum,  iii.  1 3 1 , 1 37,  »• 

testificandum,  iii.  130. 
cum  causa,  iii.  77. 
Habendum  of  a  deed,  ii.  298  ;  Ap.  i.  U.  v. 
Habere  facias  possessionem,  Iii.  412. 

seisinam,  iii.  412. 
Habitation,   oflfences   against,    iv.    220 

and  n. 
property  in,  ii.  4. 
Hackney  coaches  and  chairs,  i.  325. 


IND£X. 


Hereditas  jaceiis,  u,  259. 

Heretico  comburendo,    writ  de,  ir.  46, 

439. 
Half  blood,  i.  194.     ii.  233. 
Hame-secken,  iv.  223  and  n, 
Hamlet,  i.  115. 
Hanaper  office,  iii.  49* 
Hand,  burning  in,  iv.  367,   369,  371, 
377 ;  Ap.  iv.  and  n. 
disabling,  iv.  206  and  n. 
holding  up,  iv.  323  and  n.  (3). 
loss  of,   iv.  125  and  n. ;  154, 

276  and  n. ;  377. 
sale,  ii.  448. 

writing,   similitude    of,    iv.  358 
and  n. 
Hanging,  iv.  376. 
Hanover,  i.  110. 

Hares,  stealing  them,  iv.  239  andn.  (41). 
Havens,  i.  264. 

Hawks,  stealing  of,  iv.  236  and  n.  (28). 
Hay-bote,  ii.  35. 

Head  of  the  church,  i.  279.     iv.  430. 
Headborough,  i.  114. 
Health,  i.  124. 

injuries  to,  iii.  122. 
offences    against    public,  iv. 
161  andn. 
Hearing  in  equity,  iii.  451. 
Hearsay  evidence,  iii.  368. 
Hearth-money,  i.  324. 
Hedge-bote,  ii.  35. 
Hedge-stealing,  iv.  233  and  n.  (15). 
Heir,  ii.  201 

apparent  and  presumptive,  ii.  208. 
Heiress,  stealing  of,  iv.  208  and  n. 
Heir-looms,  ii.  427. 
Helping  to  stolen  goods  for  reward,  iv. 

132  onc^n.  (14). 
Hengham,  iii.  408.    iv.  427. 
Henry  I.  his  laws,  iv.  420. 
Heptarchy,  Saxon,  iv.  410. 
Heraldry,  iii.  105. 
Heralds,  iii.  105. 

Hereditaments,  ii.  17,  20,  108,  n. 
Hereditary  right  to  the  crown,  i.  191. 
Heresy,  iv.  44,  69  and  n.  (16). 
Heretable  jurisdictions,  ii.  77. 
Heretochs,  i.  397,  408.     iv.  413. 
Heriots,  ii.  97,  423. 

seising  of,  iii.  15. 
Hermogenian  code,  i.  81. 
High  commission  court,  iii.  67.     iv.  42, 
433,  439. 
constable,  i.  355. 

of  England,  i.   355. 
iv.  268. 


High  Constable  of  England,  his  court, 
iii.  68.  iv.  267. 
misdemeanors,  iv.  121. 
steward  of  Great  Britain,  his 
court,  iv.  261  andn.,  348. 
in  parliament,  iv.  260,  263 

and  n. 
Oxford,  his  court,  iv.  277 
andn. 
treason,  iv.  74  to  93  and  notes. 
trials  in,  iv.  351,  352,  and  n. ; 
440 
Highways,  i.  357-     ii.  35. 

annoyances  in,  iv.  167  and  n. 

(14). 
robbery  in  or    near,  iv.  243 
andn. 
Hiring,  ii.  453. 
History  of  the  law,  iv.  407. 
Hogs,  keeping  them  in  towns,  iv.  167 

andn.  (15). 
Holding  over,  ii.  151.     iii.  210,  211. 
Homage,  ii.  45,  n.  53. 

auncestrel,  ii.  300. 
by  bishops,  i.  379.     iv.  42 1 
liege,  i.  367. 
of  a  court  baron,  ii.  91. 
simple,  i.  367. 
Homicide,  iv.  176  to  204. 
Homine  replegiando,  writ  de,  iii.  129. 
Honorary  feuds,  ii.  56,  215. 
Honoris  respectum,  challenge  propter,  iii. 

261.     iv.  352  andn.  (18). 
Honour,  court  of,  iii.  104. 
of  a  peer,  i.  402. 
or  dignity,  i.  271. 
seignory,  ii.  91. 
Hop-binds,  destroying,  iv.  246  and  n, 

(66). 
Horse-races,  iv.  ]73  and  n.  (28). 
Horse  stealing,  iv.  238  and  n.  (36)  and 

(37). 
Horses,  sale  of,  ii.  450. 
Hospitals,  i.  471,  474. 

their  visitors,  i.  482. 
Hotchpot,  ii.  190,  517. 
House,  immunities  of,  iv.  223  and  n. 
larceny  from,  iv.  240  and  n. 
offences  against,  iv.  220,  et  seq. 
House-bote,  ii.  35. 
House- tax,  i.  324. 
Hue  and  cry,  iv.  293  and  n.  (13). 
Hundred,  i.  115.     iv.  411. 

action    against,  for    robbery, 
&c.  iii.    160.     iv.  246  and  n. 

(65),  293. 
court,  iii.  34.     iv.  41  J. 
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Hundredon,  challenge  for  defect  of,  iii. 

359.  iv.  352  andn.  (19). 
Hunger,  iv.  31. 
Hunting,  iii.  213. 

by  inferior  tradesmen,  iii.  215, 
401. 

night  or  in  disguise,  iv.  143, 
144,  and  n.  (2). 
Hurdle,  iv.  92  and  n.  (23),  377. 
Husband  and  wife,  i.  433,  442.    iv.  28 

and  u.  (8),  et  seq. 

injuries  to,  iii.  139. 
Hustings,  court  of,  in  London,  iii.  80. 
Hydage,  i.  311. 
Uypotkeca,  ii.  159-     iii.  107,  n. 

J.  I. 

Jactitation  of  marriage,  iii.  93. 
Identity  of  person,  iv.  396. 
Idiot,  i.  303.     ii.  127,  291.  iv.  24  andn. 
cognisance  of,  iii.  427. 
inspection  of,  iii.  332. 
marriage  of,  i.  438. 
Idiota  inqmrendOf  writ  de,  i.  103. 
Idleness,  iv.  169  and  n. 
Jeqfaiis,  iii.  394,  n.  406.     iv.  375  and  n. 

(1),  439. 
Jersey,  island  of,  i.  106. 
Jetsam,  i.  293.    iii.  106. 
Jews,  i.  375.    iv.  373. 
children  of,  i.  449. 
Ignominious  punishments,  iv.  377. 
Ignoramus,  iv.  305. 
Ignorance,  iv.  27. 
Illegal  conditions,  ii.  156. 
Illegitimate  child,  ii.  170,  n. 
Imagining  the  king's  death, iv.  76  andn. 
Imbezzeling  king's  armour  or  stores,  iv. 
101  andn.  (17). 
public  money,  iv.   121  and  n.  (3). 
records,  iv.  128  andn.  (1). 
Immediate  descent,  ii.  226. 

states  of  the  empire,  ii.  60. 
Immediate  injuries,  iii.  123. 
Imparlance,  ii.  A^.  xix.    iii.  299>  301  ; 

Ap.xxtx. 
Impeachment   in    porhament,  iv.   259 

and  n. 
Impeachment  of  waste,  ii.  125,  n.  283 ; 

Ap.  V. 
Imperial  chamber,  iii.  39- 

constitutions,  i.  80. 
crown  and  dignity,  i.  242. 
Impediments  of  marriage,  1.  434. 
Implication,  ii.  38 1 . 
Implied  condition,  ii.  152. 


Implied  contract,  iL  443.     iii.  155. 
malice,  iv.  200  and  n. 
warrantv,  ii.  300. 
Importing  agnus  aei,  crosses,  &c.  iv.  113 
counterfeit  moaey,  iv.  84,89 
and  n. 
Impossible  condition,  iL  156. 
Impostures,  religious,   iv.   62,  n.  (23). 

(24). 
Impotency,  i.  434. 

ImpotentuB,  property  ratione,  ii.  394. 
Impressing  seamen,  i.  419. 
Imprisonment,  L  134,  136.  iv.  377  andn. 
(7),  436. 
beyond  sea,  i.  137.    iv.  116. 
false,  iii.  127.     iv.   218  and  r. 
(23). 
Improper  feuds,  ii.  58. 
Impropriations,  i.  386. 
Incapacities,  iv.  377. 
Incendiaries,  iv.  220  amd  n. 
Incest,  iv.  64 

Inchantment,  iv.  60  emdn,  (19). 
Incidental  prerogatives,  i.  240. 
Inclosures,  iii.  240. 

destroying,  iv.  247  amin.  (70). 
Incomplete  judgments,  iii.  397. 
Incorporation,  power  of,  i.  472,474. 
Incorporeal  hereditaments,  ii.  20. 
Incorrigible  roguery,  iv.  1 69  and  n. 
Incumbent,  i.  392. 

Incumbrances,  covenantaf|rainst,ii.il/).x. 
Indebitatus  assumpsit,  iii.  1 54. 
Indefeasible  right  to  the  throne,  L  195. 
Indentures,  ii.  295. 

of  a  fine,  ii.  351. ;  Ap,xv. 
India,  misdemeanors  in,  iv.  305. 
Indicamt,  writ  of,  iii.  88,  n.  91. 
Indictable,  what,  iv.  218. 
Indictment,  iv.  302 ;  Ap.  ii. 

copy  of,  iii.  126.  iv.  351  andn, 
form  and  constructing  of,  iv. 

306  and  n ;  377  and  n.  (7). 
locality  of,  iv.  303, 305,  and  n.  (5). 
Individuals,  offences  against,   iv.   176 

andn. 
Indorsement  of  bills  and  notes,  ii.  468. 

iv.  4^1. 
Induction  to  a  benefice,  i.  391.     ii.  312. 

iv.  107. 
Industriam,  property />er,  ii.  39 1. 
Infamous  witness,  iii.  370. 
Infant,  i.  464.  ii.  88,  ».  (20),  292,  497. 
iii.  427,  n.  iv.  22,  24,  and  n. 
(I), 
carnal  knowledge  of,  iv.  212 
an(f  n. 
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Infant,  cognizance  of,  iii.  427. 

evidence  by,  iv.  214  and  n.  (14.) 

inspection  of,  iii.  332. 

in  ventre  sa  mere,  i.  129,  130,  ii. 
169. 

privileges  and  disabilities  of,  i. 
464. 
Infeodations  of  tithes,  ii.  27> 
Influence  on  elections  to  parliament,  i. 

178. 
Information,  compounding  of,  iv.  135, 
andn. 

criminal,  iv.  308  andn,  429, 436. 

ex  officio,  iii.  427.  iv.  308  and  n. 

for  charities,  iii.  427. 

in  crown  office,  iv.  308  and  n. 

ecclesiastical  courts,  iii.  101. 

exchequer,  iii.  261. 

nature  of  quo  warranto,  iv.  312 
and  n.  441. 

in  rem,  iii.  262. 

of  superstitious  uses,  iii.  428. 
Informer,  common,  ii.  437.  iii.  161.  iv. 

308  and  n. 
Infortunium,  homicide  per,  iv.  182  andn. 
Inheritable  blood,  ii.  13,  n.;  210.  n.;  246. 
Inheritance,  ii.  11,  201,  210»  n. 
canons  of,  ii.  208. 
estates  of,  ii.  104. 
Initiate,  tenant  by  courtesy,  ii.  127. 
Injunction  in  equity,  iii.  443. 
Injuries,  civil,  in.  2. 

with  and  withoutforce,  iii.  1 18. 
Inland  bill  of  exchange,  iL  467. 
Inmates,  iv.  168. 

Inn  of  court  and  chancery,  i.  23,  25. 
Innkeeper,  action  against, i.  430.  iii.  165. 
Inns,  disorderly,  iv.  167  and  n.  (16). 
Innuendo,  iii.  126. 

Inofficious  testament,  i.  448.     ii.  502. 
Inquest  of  office,  iii.  258.  iv.  301  andn. 

424. 
Inquiry,  writ  of,  iii.  398. 
Inquisitio  post  mortem,  ii.  68.     iii.  258. 
Insidiatio  viarum,  iv.  374. 
Insimul  computassent,  iii.  162. 
Insolvency,  act  of,  ii.  484. 
Insolvent  debtors,  ii.  484.     iii.  416. 
Inspection,  trial  by,  iii.  331. 
Installment,  ii.  312. 
Instanter,  trial,  iv.  396  ;  Ap.  v. 
Institutes  of  Justinian,  i.  81. 
Institution  to  a  benefice,  i.  390.     ii.  23. 

iv.  107. 
Insurance,  ii.  458.     iii.  74.     iv.  441 
Interdictnm,  iii.  442. 
Interesse  Termini,  ii.  134. 


Interest  of  mone^,  ii.  454, 457,  f^* 

on  debts,  li.  488.     iii.  398,  ft. 

legacies,  ii.  514. 
or  no  interest,  insurance,  ii.  459» 
460. 
Interested  witness,  iii.  370. 
Interlineation  in  a  deed,  ii.  308. 
Interlocutory  decree    in    ecclesiastical 
courts,  iii.  101. 
chancery,  iii.  452. 
judgment,  iii.  448. 
Interpleader,  bill  of,  iii.  448. 
Interpretation  of  laws,  i.  58. 
Interregnum,  i.  196,  249- 
Interrogatries,  examination  on,  iii.  383, 
438.     iv.  287  and  n.  (18). 
in  chancery,  iii.  449. 
Intestacy,  ii.  494. 
Intestates,  their  debts  and   effects,  iv. 

425,  428. 
Intrusion,  information  of,  iii.  261. 
on  freehold,  iii.  I69. 
writ  of,  iii.  183. 
Inventory  of  deceased's  effects,  ii.  510. 
Investiture,  ii.  209. 

of  benefices,  ii.  23. 
feuds,  ii.  53. 
lands,  ii.  311. 
Involuntary  manslaughter, iv.  192  andn. 
John,  king,  his  resignation  of  the  crown 

to  the  pope,  iv.  107,  111. 
Joinder  in  demurrer,  iii.  115 ;  Ap,  xxx. 
of  battel,  iii.  Ap,  v. 

issue,  iii.   315;  Ap,  xiii.     iv. 
340 ;  Ap.  iii. 
Joint-tenancy  in  lands,  ii.  ISO,  187. 

things  persona],  ii.  399* 
Joint-tenant,  king  cannot  be,  ii.  409. 
Jointure,  ii.  137,  180;  Ap.v. 
Ireland,  i.  99,  104,  n.  414,  n.  467,  n. 
Ireland,  error  from,  iii.  411. 

how  represented  in  parliament, 
i.  99. 
Iron,  stealing,  iv.  233  and  n.  (19). 
Irons  to  secure  prisoners,  iv.  300,  322 

andn. 
Islands,  ii.  261. 

of  what  the  crown  proprietary,  i.  105. 
Issuable  terms,  iii.  353. 
Issue  at  law,  iii.  313,  314. 

collateral,  iv.  396 ;  Ap.  v. 

feigned,  iii.  452. 

in  criminal  cases,  iv.  339 ;  Ap.  iii.  v. 

equity,  iii.  448. 
joinder  of,  iii.  315 ;  Ap,  xiii,  iv. 

340.  Ap.  iii. 
tender  of,  iii.  313. 


fKDKX. 


luuet  on  a  distringas,  iii.  280. 
Itinerant  courts,  iv.  411,  422. 

justices,  iii.  59-  vr-  422. 
Judges,  i.  267.  iii.  25,  356.  ir.  440. 
Msaulting  them,  iv.  125. 
how  counsel  for  prisoners,  iy.  355 

tmd  ». 
killing  them,  iv.  84  tmd  n.  (13). 

theircommi8sion8,i.  267.  iv.  269 

and  ».  16  et  seq. 
threatening  or  reproaching  them, 
126. 
Judgment,  ii.  341,  ii. ;  Ap.  xi».  iii.  395; 
Jp.  m.  rttt.  XV.  xxxi.  xatxHi. 
action  upon,  iii.  159»  421. 
final,  iii.  399>  n.  (25). 
in  criminal  cases,  iv.  375 ;  Ap.  iv. 
property  by,  ii.  436. 
relieved  a^nst  in  equity,  iii.  437. 
Judiees  ordiiiartt,  iii.  315. 
Judicial  power,  i.  267»  269. 

writs,  iii.  282. 
Jndicimm  Dei,  iv.  341,  342. 

ferri  aqua,  et  ignis,  iv.  344. 
jMirtum,  iii.  350. 
Jure  dwino,  right  to  the  throne,  i.  191- 

tithes,  ii.  25, 
Jure,  king  de,  i.  204.    iv.  77- 
Juris  uirum,  writ  of,  iii.  252. 
Jurisdiction,  encroachment  of,  iii.  111. 
of  courts,  settled  by  Edw.  I.  iv, 

425,  426. 
plea  to,  iii.  301.     iv.  333  and 
n.  (2). 
Jurors,  fining  or  imprisoning,  iv.  361 

and  n.  (42). 
Jury,  trial  by,  iii.  349,  376.    iv.  349  and 

fi.  414,441. 
Jus  accrescendi,  ii.  184  ;  Ap.  v. 
ad  rem,  ii.  312. 
duplicatum,  ii.  199. 
fiauciarium,  ii.  328. 
tSMi^Km,  i.  406. 
in  re,  ii.  312. 
legitimum,  ii.  328. 
patronatus,  iii.  246. 
pr€Btorium,  iii.  49. 
precarium,  ii.  328. 
Justice,  free  course  of,  i.  141. 

homicide  in  advancement  of,  iv. 

179. 

king  the  fountain  of,  i.  266. 

nep^lect  or  refusal  of,  iii.  109. 

offences  against,  iv.  128  and  n. 
Justice-seat,  court  of,  iii.  72. 
Justicies,  writ  of,  iii.  36. 
Justifiable  homicide,  iv.  178  and  n. 
Justification,  special,  iii.  306. 


Justifying  bail,  iii.  291- 


K. 


Keeper,  lord,  iii.  47- 

Kidnapping,  iv.  219  omd  u. 

Kill,  what  amcmnts  to  homicide,  ir.  196 

otui  It. 
Kindred,  how  numerousy  ii.  205. 
King,i.  190. 

can  do  no  wrong,  i.  246.    iii.  354. 

iv.  32. 
compassing  or  imagining  his  deith, 

iv.  76  and  u. 
his  councils,  i.  227. 
counsel,  iii.  27. 
courts,  contempts  against,  ir. 

124  andn. 
dignity,  i.  241. 
duties,  i.  226. 
enemies,    adhering  to,  ir.  %i 

and  u. 
govemmentycontempts  against, 

iv.  123  msd  «. 
grants,  ii.  346. 
monev,  counterfeiting,  iv.  S4 

andn. 
palaces,  contempts  against,  ir. 

124  andn. 
perfection,  i.  246. 
perpetuity,  i.  249. 
person,  contempts  against,  iv 

123  andn. 
pleasure,  how  understood,  iv 

121  andn.  (2). 
power,  i.  250. 
prerogative,  i.  237. 

contempts  against, 
iv.  122,  123  mid 
n.  (4). 
felonies  against,  n. 

98  cmd  n. 
in     debts,     judg- 
ments, and  exe- 
cutions, iii.  420. 
revenue,  extraordinary,  i.  306. 

ordinary,  i.  281. 
royal  family,  i.  218,  224. 
seals,  ii.  346,  347.   iii.  47. 
counterfeiting,  iv.  83,  89 

silver,  ii.  350. 
sovereignty,  i.  241. 
title,  i.  190. 

contempts  against,  iv.  123 
andn. 

ubiquity,  i.  27o. 
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King,  injuries  to  or  by,  iii.  254. 

levying  war  a^^ainstyiy.  81  and  n. 
refusal  to  adnse  or  assist  him, 
iv.  122. 
King's  bench,  court  of,  iii.  41.     iv.  265 
and  n, 

justices  of,  killing  them, 
iv.  84  and  n.  (13). 
Knight  bachelor,  i.  404. 
banneret,  i.  403. 
of  the  bath,  i.  403. 
of  the  garter,  i.  410. 

shire,  his  electors,  i.  172. 
to  be  returned  on  a  lord's  jury, 
m.  359. 
Knight's  fee,  i.  404,  410.     ii.  62. 
Knighthood,  i.  404.     ii.  69.     iv.  437. 
Knight  service,  ii.  53,  n.  62. 


L 


labour,  foundation  of  property,  ii.  5. 

hard,  iv.  370, 371,  377  ond  n.  (7). 
Labourers,  i.  407,  426. 
Inches,  i.  247. 

of  infant,  i.  465. 
Jj€B8€B  majestatis,  crimen,  iv.  75, 89,  andn. 
Lasionefideif  suit  jtto,  iii.  52. 
Laity,  i.  396. 

Lancaster,  county  palatine  of,  i.  11 6. 

its  courts,  iii.  78. 

duchy  of,  its  courts,  iii.  78. 
Lands,  ii.  16,  17. 

property  in,  ii.  7. 
Land-tax,  1.  308,  312.     iv.  423. 
Lapse,  ii.  276.  iv   107. 
Lapsed  legacy,  ii.  513. 
Larceny,  iv.  229. 

appeal  of,  iv.  314. 

compound,    iv.  229  and  n.  (1); 

239. 
from  the  house,  iv.  240  and  n. 
person,  iv.  241  and  n. 
grand,  iv.  229  and  n. 
mixed,  iv.  239  and  n. 
only  of  things  personal,  iv.  232. 

and  n. 
petit,  iv.  229  and  n.  (1). 
simple,  iv.  229  and  n.  (]). 
Lathes,  i.  117. 

Latitat,  writ  of,  iii.  286  ;  Ap.  xxiii. 
I^w,  i.  38,  39,  and  n. 

amendment  of,  statute  for,  iv.  441. 
and    equity,  courts  of,  how  distin- 
guised,  iii.  429. 


Law,  canon,  i.  14,  19,  79,  82,  83. 
civil,  i.  4,  80. 

and  canon,  authority  of,  i.  14, 
79,  83.     iv.  421,  422. 

rejected  by  the  En- 
gUsh  nobility,  i.  19 
common,  i.  63,  67,  74. 
divine  or  revealed,  i.  42. 

offences  against,  iv.  43 
foedal,  ii.  44.     iv.  418. 
French,  iii.  317.     iv.  416, 428. 
Greek,  iii.  321. 
history  of,  iv.  407. 
latin,  iii.  319.     iv.  428. 
mardal,  i.  413.     iv.  436. 
merchant,  i.  273.     iv.  67  andn.  (1). 
municipal,  i.  44. 
of  nations,  i.  43.     iii.  70.  n. 

offences  against,  iv.  66. 
nature,  i.  39,  41,  n.  43. 
parliament,  i.  163. 
siae  of  the  chancery,  iii.  47. 
exchequer,  iii.  45. 
statute,  i.  85. 
unwritten,  i.  63.     iv.  408. 
wager  of,  iii.  341.     iv.  414,  424. 
written,  i.  85. 
Lawing  of  mastiffs,  iii.  72. 
Laws  vindicatory,  i.  57. 
Lay  corporations,  i.  470. 

investiture  of  bishops,  i.  378. 
Lazarets,  escaping  from,iv.  162  oiu^fi. 
Lead,  stealing,  iv.  233  andn.  (14). 
Leading  interrogatories,  iii.  449. 
Leap-year,  ii.  141. 
Lease,  iii.  41,  n.  317 ;  Ap.  ii. 

and  release,  ii.  339 ;  Ap.  ii. 
entry  and  ouster,  rule  to  confess, 
iii.  204  ;  Ap.  xi. 
Leet,  iv.  273  and  n.    411, 424. 
Legacies,  ii.  512.     iii.  437,  ft. 
substraction  of,  iii.  98. 
Legal  estates  for  life,  ii.  124,  126,  129. 
Legatine  constitutions,  i.  82. 
Legislative  power,  i.  147. 
Legislature,  how  far  controllable,  i.  161. 
Legitimacy,  clerical,  ii.  389- 
Legitimate  child,  i,  446, 457,  n. 
Lending,  ii.  454. 

Letter,  demanding  money,  &c.  iv.  137, 
andn.{M)\  144. 
missive,  for  electing  a  bishop,  i. 
379. 

in  chancery,  iii.  445. 
threatening,  iv.  \27  andn.  (34); 
144. 
Letters  patent,  ii.  346. 
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Levant  and  cauekant^  iii.  9»  239. 
I Avmri facias,  writ  of,  iii.  417. 
Levitic^  degrees,  i.  435. 
Levying  money  without  consent  of  par- 
liament, i.  140. 
war  against  the  king,  iy.  81  andn. 
Lewdness,  iv.  64.  and  n.  (30),  (31). 
Lex  num^esta,  iii.  344. 

taUomSfiy,  12. 
Libel,  immoral  or  illegal,  iv.  150  and  n. 
in  ecclesiastical  courts,  iii.  100. 
malicious,  iii.  125.  iv.  150  andn, 
Liberam  legem,  losing,  iii.  340,  404.    iv. 

348  and  n.  (3)  and  (4). 
Liberties  or  franchises,  ii.  37. 
Liberty  civil,  i.  6,  67, 125,  127,  155,  n. 
337,  407. 
natural,  i.  125.    ii.  8,  ii. 
of  the  press,  iv.  151  and  n. 
personal,  i.  134.    ii.  92. 

crimes  against,  iv.  218 

and  n. 
injuries  to,  iii.  127. 
political,  i.  125. 
licence  for  marriage,  i.  439< 
from  the  pope,  iv.  115. 
of  alienation,  ii.  72. 
mortmain,  ii.  269. 
to  administer  oaths,  iii.  59. 
agree  in  a  fine,  ii.  356 ;  Ap.  xiv. 
Licensed  curate,  i.  394. 
Licensing  of  books,  iv.  152  andn.  439. 
Lioentia  concordandi,  ii.  350 ;  Ap.  xiv. 

loquendi,  iii.  299. 
Liege,  i.  367. 
Lieutenant,  lord,  i.  411.     iv.  272  andn. 

(26). 
Life,  i.  129. 

annuities,  ii.  461. 
crimes  against,  iv.  177< 
estates  for,  ii.  120;  Ap  v. 
Ligan,  i.  292.     iii.  106 
Ligeance,  i.  366. 
Light,  ii.  14. 

ancient,  ii.  395,  n.  402.  iii.  217. 
Light-houses,  i.  264. 

presumption,  iii.  372. 
Limbs,  i.  130. 

Limitation  of  entries,  actions,  and  indict- 
ments, ii.  264,  n.    iii.  178, 188, 
1 92,  1 96,  250, 307,  n.     iv.  306, 
308,  315,  351  andn,,  436. 
estate,  ii.  152,  n.  155. 
statutes  of,  iii.  306. 
Limited  administration,  ii.  506. 
fee,  ii.  109. 
property,  ii.  391. 
Lineal  consanguinity,  ii.  203. 


Lineal  descent,  ii.  210. 

of  the  crown,  i.  194. 
warrantry,  ii.  301. 
Linen,  stealing  from  place  of  manufic- 

ture,  iv.  238  and  n.  (35). 
Lip,  cutting  of,  iv.  207  and  n.  (3). 
Literary  property,  ii.  405. 
Litigious  church,  iii.  244, 246. 
Littleton,  i.  72,  73. 
Liturgy,  i.  98,  n. 

reviling  of.  iv.  50. 
Livery  in  chivahy,  ii.  69- 
deed,  ii.  315. 
law,  ii.  316. 
of  seisin,  ii.  311 ;  Ap.  t. 
Loans,  compulsive,  i.  140.     iv.  436. 
Local  actions,  i.  99.     iii.  77,  n,  294. 
Locality  of  trial,  iii.  384.     iv.  303,  305 

and  ».  (5). 
Local  Courts,  iii.  32,  n.  60,  n. 
Locks  on  rivers,  destroying,  iv.    144, 

145  and  n.  (3). 
Logic,  its  effects  upon  law  and  theology, 

i.  33.    ii.  58.     iv.  417. 
Lollardy,  iv.  47. 
London,  courts  of,  iii.  81. 

customs  of,  i.  76,  76.     ii.  517. 
franchises  of,  not  forfeitable,  iii. 

264.     iv.  424. 
mayor  and   aldermen   of,   their 
certificate,  iii.  334. 
Lord  and  vassal,  ii.  53. 

feodal,  ii.  53. 
Lords  committees  for  courts  of  justice, 
va.  57. 
house  of,  its  attendants,  i.  168. 
Lords  may  kill  the  king's  deer,  i.  167. 
spiritual,  i.  155. 
temporal,  i;  157. 
triors,  iv.  259,  260  and  n.  440. 
Lotteries,  iv.  168  and  n. 
Lunatics,  i.  304.     ii.  291.     iii.  427,  n. 
iv.  24,  and  notes,  (^2)  to  (4),  395, 
andn. 
cognizance  of,  iii.  427. 
marriage  of,  i.  439. 
Luxury,  iv.  170. 


M. 


Madder  roots,  stealing  them,   iv.   233 

andn.  (17). 
Madhouses,  i.  14,  n,  305. 
Magistrates,  i.  146. 

oppression  of,  iv.  141  and  n.  (47). 

subordinate,  i.  338. 


supreme,!.  338. 
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Magna  assisa  eUgenda  writ  de,  iii.  351. 
carta,  1.  127.     iv.  423,425. 

its  contents,  iv.  423, 424. 
Maiming,  iv.  194  andn.  (28);  205  and  n. 
Mainour,  iii.  71.    iv.  307. 
Mainpernors,  iii.  128. 
Mainprize,  writ  of,  iii.  128. 
Maintenance  of  bastards,  i.  458. 
children,  i.  447- 
parents,  i.  454. 
suits,  i.  428.     iv.  134  and  n. 
wife,  i.  242. 
Making  law,  iii.  343. 
Mala  in  se,  i.  54. 

prohibita,  i.  57. 
Mal-sulministration  of  government,  iv. 

121,  122  andn.  (3). 
Male  preferred  to  female  in  descents, 
i.  194.     ii.  212. 
line  preferred  to  female,  i.  194. 
stock  preferred  to  female,  ii.  234. 
Mal-feazance,  iii.  320,  n.  (13). 
Malice  express,  iv.  1 99  and  n. 
implied,  iv.  200  and  n. 
prepense,  iv.  198,  206  andn. 
presumed,  when,  iv.  200. 
Malicious  mischief,  iv.  244  and  n. 
prosecution,  iii.  126. 
shooting,  &c.  iv.  207. 
Malt-tax,  i.  313. 
Man,  island  of,  i.  106. 
Mandamus,  writ  of,  iii.  110, 264.  iv.441. 
Mandates,  royal,  to  the  judges  in  private 

causes,  i.  142.     iv.  426. 
Manhood,  ii.  54. 
Manor,  ii.  20,  90. 
Mansion-house,  iv.  224  and  n 
Manslaughter,  i.  129.     iv.  191  and  n. 

conviction  of,  iv.     Ap.  iv.  and  n. 
Manstealing,  iv.  219  and  n. 
Manufacturers,  seducing  them  abroad, 

iv.  160  andn. 
Manufactures,  encouragement  of,  iv. 

428. 
Manumission  of  villeins,  ii.  94, 347. 
Marchers,  lords,  i.  398. 
Marches,  i.  398. 
Mareschal,  lord,  iii.  38. 

his  courts,  iii.  68. 
Marine  felonies,  how  clergyable,  iv.  373*. 

triable,  iv.  269  andn. 
law,  i.  421,  n.  (26). 
Manners,  wandering,  iv.  165  and  n. 
Maritagium  ii.  70. 
Maritare,  ii.  71. 
Maritime  causes,  iii.  106. 
courts,  iii.  69. 
state,  i.  417. 
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Mark,  subscribed  to  deeds,  ii.  305. 
Market,  i.  274.    iii.  218. 

clerk  of,  his  court,  iv.  275  and  n. 

(33). 
overt,  ii.  449. 
towns,  i.  114. 
Marque  and  reprisal,  i.  258. 
Marquesses,  i.  397- 

Marriage,  i.  433,  437.     iii.  92,  fi.  140,  n. 
clandestine  ur  irregular,  i.  439. 

iv.  163  aii(/n.  (3). 
contract,  suit  for,  iii.  93. 
forcible,  iv.  208  and  n, 
in  chivalry,  ii.  70.  iv.  4 18, 420, 421. 
socage,  ii.  88. 

licences  and  registers,  forging  or 
destroying,  iv.  163,  249  ana  n. 
of  royal  family,  i.  225.     iv.  117. 
property  by,  ii.  433. 
settlement,  ii.  \7\,n.  364. 

its  antiquity,  ii.  138. 
Marriages,  when  good,  i.  440. 
Marshal  of  the  King's  Bench,  iii.  43. 

custody  of,  iii.  43, 285. 
of  the  king's  host,  certificate  of, 
iii.  334. 
Marshalsea,   court  of,  iii.  7^*    iv.  276 

and  91.  (34). 
Martial,  courts,  i.  415. 

law,  i.  413.     iv.  436. 
Massbooks,  iv.  115. 
Master  and  servant,  i.  423. 

in  chancery,  iii.  3,  n.  442. 
injuries  to,  iii.  141. 
of  the  rolls,  iii.  442. 

his  judicial  authority, 
ni.  450. 
Materia  prima,  iii.  322. 
Matema  matemis,  ii.  236. 
Matrimonial  causes,  iii.  92. 
Matrons,  jury  of,  iii.  362.    iv.  395,  ». 

(2)afM?(3). 
Maxims,  i.  68. 

Mayhem,  i.  130.     iii.  121,  333.     iv.  205 
andn. 
appeal  of,  iv.  314. 
inspection  of,  iii.  332. 
Mayors,  iv.  413. 
Measures,  i.  274.     iv.  275,  n.  (33) ;  424. 

false  iv.  157  andn.  (10), (11). 
Mediate  states  of  the  empire,  ii.  60. 
Medietate,  jury  de,  iii.  246,  360.  iv.  128, 

166,278,  352  andn. 
Mediterranean  passes,  counterfeiting  of, 

iv.  249. 
Members  of  parliament,  i.  153,  165. 
Memory,  time  of,  ii.  31. 
Menaces,  iii.  120. 
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Menial  servants,  i.  425. 
Mensa  et  tkoro,  divorce,  a,  i.  440.  iii.  94. 
Mercen-lage,  i.  65.     iv.  412. 
Merchants,  custom  of,  i.  75. 

foreign,  i.  260.     ir.  424. 
Mercheta,  ii.  83. 
Mere  right,  ii.  197- 

not  assignable,  ii.  290. 
Merger,  ii.  177- 
Mesne  lords,  ii.  59. 

process,  iii.  279f  415. 

profits,  action  of  tres]>a8S  for,  iii. 

205. 
writ  of,  iii.  234. 
Messuage,  ii.  19»  n. 
Metaphysics,  their  effects  upon  law  and 

theology,  ii.  58.     iv.  417. 
Michel-gemote,  i.  147. 
MickeUsynoth,  i.  147- 
Middlesex,  bill  of,  iii.  285.  Ap.  rxiii. 
Migration,  ii.  7. 
Military  causes,  iii.  103. 
courts,  iii.  68. 
feuds,  ii.  57. 

offences,  i.415.  iv.  101  anrfn.(19). 
power  of  the  crown,  i.  262. 
state,  i.  408. 
tenures,  i.  287. 
testament,  i.  418. 
Militia,  i.  409,  412. 
Mines,  i.  294.     ii.  18,  n. 

destroying  their  works,  iv.  247 

and  n. 
stealing  ore  out  of,  iv.  234  andn. 
Minority,  none  in  the  king,  i.  248. 
Minors  not  to  sit  in  parliament,  i.  162. 
Minstrels,  ii.  96. 
Misadventure,  homicide  by,    iv.   182 

and  n. 
Mischief,  malicious,  iv.  244  and  n. 
Misdemeanors,  nature  of,  iv.  1  to  7  and 
notes 

costs  in  prosecutions  for, 

iv.  295  andn.  (,20). 
persons  capable  of  com- 
mitting, IV.  20  to  33  and 
notes, 
punishment  of,  iv.  7  to  19 

and  notes. 
trial  of,  iv.  319  and  n.  (3). 
Mise,  iii.  305 ;  Ap.  vi. 
Misfortune,  iv.  26  and  n.  (6). 
Misnomer,  iii.  302     iv.  334  and  n.  (4). 
Mispleading,  when  cured  by  verdict,  iii. 

394. 
Misprision,  iv.  119. 

of  felony,  iv.  121  and  n. 
treason,  iv.  120  and  n. 


Mistake,  iv.  27  and  n.  (7). 
Mis-user,  ii.  153. 
Mitter  le  droit,  ii.  325. 

restate,  ii.  324 
Mittimus,  iv.  300. 
Mixed  actions,  iii.  118. 

larceny,  iv.  239  and  n. 

tithes,  ii.  24, 
Modus  decimandi,  ii.  28,  n.  29,  30. 
Moerda,  iv.  194. 

MoUiter  numms  imposuU,  iii.  121. 
Monarchy,  i.  49. 
Money,  i.  276. 

bills  of,  i.  170,  184. 

counterfeiting,  iv.  84,  88  and  n. 

expended  for  another,  action  for, 
iii.  163. 

received  to  another's  use,  action 
for,  iii.  163. 
Monk,  i.  132. 
Monopolies,  iv.  159>  436. 

stay  of  suits  therein,  iv.  116. 
Monsters,  ii.  246. 
Monstrous  de  droit,  iii.  256. 
Month,  ii.  141. 
Monuments,  ii.  428. 
Mort  d^ ancestor,  assise  of,  iii.  185. 
Mortgage,  ii.  157.     iii.  439.     iv.  435. 

how  considered  in  equity,  iii.  435. 
Mortmain,  i.  479.   ii.  268,  274.    iv.  108, 

424,426,  441. 
Mortuaries,  ii.  425. 
Mortuo  vadio,  estate  in,  ii.  157. 
Mother-church,  i.  112. 
Motion  in  court,  iii.  304. 
Moveables,  ii.  384. 

property  in,  ii.  5. 
Mount  or  bank,  i.  327. 
Mountebanks,  iv.  188  andn,  (17). 
Mtdier  puisnh,  ii.  248. 
MultipUcit^  of  laws,  its  original,  i.  10,  n. 

in.  325. 
Municipal  law,  i.  44,  122.     iii.  i. 
Murder,  iv.  194  and  n. 

by  perjury,  iv.  138,  196  and  n, 

conviction  of,  iv.  Ap,  i. 

indictment  of,  iv.  Ap.  U. 

when  pardonable,  iv.  194  andn., 
400. 
Murdrum,  iii.  321.     iv.  195  and  «. 
Muta  canum,  ii.  427. 
Mute,  standing,  iv.  324  and  n.  (5). 

advising  it,  iv.  126  and  n.  (13). 
Mutilation,  i.   130.     iii.    12 1.     iv.  207 
andn. 

punishment  by,  iv.  377 
Mutiny  Act,  i.  415. 
Mutuad  debts,  iii.  305. 
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N. 


Namium  vesHtum,  vel  repetitum,  iii.  148. 
National  debt,  i.  306,  it.,  326,  328.  n. 

329,  n.  330,  n.     iv.  440. 
Nations,  law  of,  i.  43.     iv.  66  andn.  (1). 
Nativi,  ii.  94. 
Natural  liberty,  i.  125. 

life,  i.  132.     ii.  121. 
persons,  i.  123. 
rights,  i.  54.     ii.  2. 
Natural-bom  subjects,  i.  366,  371. 
Naturalization,  i.  374.     ii.  250. 
Nature,  crime  against,  iv.  215  and  n. 
guardian  by,  i.  461. 
law  of,  i.  39»  43,  124. 
Navigation  Acts,  i.  419.  iv.  439- 

acts,  i.  418. 
Navigations,  destroying,  iv.  145  arid  n. 
(3);    244  and  n.  (51). 
hard  labour  for  the  benefit  of, 
iv.  371. 
Navy,  articles  of,  i.  420. 
Ne  admit tas,  writ  of,  iii.  248. 

exeat  regnum,  i.  137,  266.     iv.  122. 
injuste  vexes,  writ  of,  iii.  234. 
Necessity,  iv.  27, 28  and  notes. 

homicide  by,  iv.  178  and  it. 
Negative  in  coporations,  i.  478. 

of  the  king,  i.  154. 
Neglect  of  duty,  action  for,  iii.  163. 
Negligence  of  officers,  iv.  140. 
Negligent  escape,  iii.  415.  iv.  130  and  n. 
Negro,  i.  127,  425.    ii.  402. 
Neife,  ii.  94. 
Nembda,  iii.  350. 
New  assignment,  iii.  311. 

trial,  iii.  333,  n.  387,  392,  n.  iv.  361 
and  ».,  438. 
News,  false,  iv.  149. 
Next  of  kin,  ii.  224. 
Nient  culpable,  plea  of,  iv.  339- 
Night,  in  burglary,  what,  iv.  224. 
Nightwalkers,  iv.  292  andn,  (10). 
Nihil  dicit,  judgment  b^,  iii.  296,  397- 
return  of,  to  writs,  iii.  282 ;  Ap.  xvii. 
debet,  plea  of,  iii.  305. 
Nisi  prius,  courts  of,  iii.  57- 

justices  of,  iii.  59.     iv.  296  and  n. 
trial  at,  iii.  353.     iv.  351  and  n. 
writ  of,  iii.  354 ;  Ap.  xttt. 
Nobility,  i.  9,  «.,  11,  n.,  12,  396. 

its  uses,  i.  157. 
Nocturnal  crimes,  how  prevented  or  re- 
sisted, iv.  1 80  and  n. 
Non  assumpsit,  iii.  305. 

infra  sex  annos,  iii.  308. 


Non  compos  mentis,  i.  304.     ii.  497.     iv. 

24,  395  and  n. 
cul,  iv.  339  andn. 
adpabilis,  plea  of,  iii.  305.     iv.  339 

andn. 
decimando,  prescription  de,  ii.  31. 
est  factum,  plea  of,  iii.  305. 
est  inventus,  return  of,  iii.  283 ;  Ap. 

xviii,  xix,  xxiii. 
obstante,  i.  342.     ii.  273.     iv.  401. 
prosetfuitur,  iii.  296. 
sum  tnformatus,  judgment  by,  iii. 

397. 
Non-claim  in  fines,  ii.  354. 
of  infants,  i.  465. 
Nonconformity,  iv.  51,  53,  «.  (3);  432. 
Nonjiu-or,  iv.  124. 
Non-payment  of  ecclesiastical  dues,  iii. 

89. 
Non-residence,  ii.  322. 
Nonsuit,   iii.    296,   316,    376,   396,  «. ; 
Ap.  vi. 
judgment  as  in  case  of,  iii.  357- 
Non  user,  ii.  153. 

Northern  borders,  rapine  on,  iv.  244. 
Northumberland,  theft  in,  iv.  238. 
Norman  conquest,  i.  99-     ii*  49,  »•  60. 
iv.  414,  415. 
isles,  i.  106. 
Nose,  cutting  off  or  slitting,  iv.  207, 247- 

377  and  n. 
Not  guilty,  plea  of,  iii.  305  ;   Ap.  xiii. 

iv.  338  ;  Ap.  iii. 
Note  of  a  fine,  ii.  351  ;  Ap.  xv. 

hand,  ii.  467. 
Notice  in  ejectment,  iii.  203  ;  Ap.  x. 

of  trial,  iii.  357- 
Novel  desseisin,  assize  of,  iii.  187. 
Novels,  in  the  civil  law,  i.  81. 
Nudum  pactum,  ii.  296,  n.  445.  iii.  157,  n. 
Nul  disseisin,  plea  of,  iii.  305.     ii.   Ap. 
xviii. 
tiel  record,  iii.  331. 
tort,  plea  of,  iii.  305. 
Nuncupative  wills,  ii.  500. 
Nurture,  guardian  for,  i.  461. 
Nuisance,  abatement  of,  iii.  5. 
assize  of,  iii.  220. 
common,  iv.  167  ond  n. 
private,  iii.  216. 
Nuper  obiit  writ  of,  iii.  186. 


O. 

Oath,  coronation,  i.  235. 
Oath  ex  officio,  iii.  101,  447. 


IKDBIC. 


Oath  of  witnesses,  iii.  369,  n- 
the  party,  iii.  382,  437. 
Oaths  to  the    govemmeDt,  refusal  or 
neglect  to  take  them,  i.  368.  iv.  116, 

117,  123  andn. 
unlawful,  taking  or  administering, 

iv.  102,  n. 
voluntary  and  extrajudical,  iv.  137 
and  It.  (35). 
Obedience  to  parents,  i.  452. 
Objects  of  the  laws  of  England,  i.  121. 
Obligation  of  human  laws,  i.  67- 

or  bond,  ii.   340;  Ap.  xiii.     iii. 
Ap.  xxiv. 
Obstructing  of  process,  iv.  1 29  and  n. 
Occupancy,  ii.  3,  8,  258,  400. 
Odhal  right,  ii.  45. 
Odio  et  atia,  writ  </f, iii.   128. 
(Economy,  public,  offences  against,  iv. 

162  andn. 
Office  found,  iii.  259- 

inquest  of,  iii.  258. 
Officers,  arrest  by,  iv.  292  and  n, 

killing  them  in   executing  their 

office,  iv.  200  and  n. 
of  courts,   their  certificates,  iii. 

336. 
refusal  to  admit,  iii.  264. 
removal  of,  iii.  264. 
Offices,  i.  272.     ii.  36. 

and  pensions,  duty  on,  i.  326. 
OMciOy  oath  ex,  iii.  101,  447. 
llleron,  laws  of,  i.  418.     iv.  423. 
Opening  council,  iii.  366. 
Oppression  of  crown,  how  remedied,  i. 
243. 

magistrates,  iv.  141  and  n. 
Option  of  the  archbishop,  i.  381. 
Optional  writs,  iii.  274. 
Orchards,  robbing  of,  iv.  233  and  n.  (15) 

e^  seq. 
Ordeal,  trial  by,  iv.  342,  414,  425. 
Order  of  justices,  iv.  279,  n.  (37). 

sessions,  iv.  272  andn,  (27). 
Orders,  holy,  i.  335,  388. 
Original  contract  of  king  and  people,  i. 
211,233. 

society,  i.  47. 
conveyances,  ii.  310. 
of  a  deed,  ii.  296. 
process,  iii.  279. 
writ,  iii.  272 ;  Ap.  ix.  xvi. 
Orphanage,  ii.  519- 
Ostium  ecclesia,  dower  ad,  ii.  132. 
Overseers  of  the  poor,  i.  359. 
Overt  act  of  treason,  iv.  79, 86, 357  andn, 
market,  ii.  449. 
pound,  iii.  12. 


Ouster  of  chattels  real,  iii.  198. 

freehold,  iii.   167. 
Ousterlemain,  ii.  68. 
Outlawry,  i.  142.     iii.  284  ;  Ap.  xix. 

319  andn, 
Owling,  iv.  154  and  n.  (1). 
Oyer,  iii.  299*  *i. ;  Ap.  xapvUi. 

and  terminer,    ccMxunission   of,  iv. 
269  and  n. ;  Ap.  t. 

justices  ot,  killing  them,  iv. 
34  andn.  03). 
Oyez,  iv.  340  and  n. 


P. 


Pains  and  penalties,  act  to  inflict,  iv.  259 
Pais,  matter  in,  ii.  294. 

trial />er,  iii.   349.     iv.   349,  350 
andn. 
Palace  court,  iii.  76. 
Palatine  counties,  i.  116.     iv.  431. 

their  courts,  iii.  79- 
Pandects,  i.  81. 

discovered,  i.  17,  81. 
Panel  of  jurors,  iii.  354.     iv.  302,  350 

andn. 
Papal  encroachments,  iv.  104. 

process,  obedience  to,  iv.  115. 
Paper  book,  iii.  317,  406. 

credit,  i.  330.     ii.  466.     iv.  441. 
Papirian  code,  i.  81. 
Papists,  children  of,  i.  449,  451. 

incapacities  of,  ii.  257,  293. 
laws  against,  iv.  55,  58  andn.  (7) 
et  seq.,  87,  425. 
Paramount,  lord,  ii.  59,  91. 
Parapkemalia,  ii.  435. 
Paravail,  tenant,  ii.  60. 
Parcels  in  a  conveyance,  ii.  Ap.  i.  tt.  ir. 
Parceners,  ii.  187. 
Parcofracto,  writ  de,  iii.  146. 
Pardon,  iv.  316,  337,  376,  396,  and  «. 
for  discovering  accomplices  or 

receivers,  iv.  331  ofM^fi. 
not  pleadable  to  impeachment, 
i.   334.     iv.   261,  399  and  «., 
440. 
Pardoning,  prerogative  of,  i.  269.     iv. 

397  and  n. 
Parent  and  child,  i.  446,     ii,  13,  88,  ». 

injuries  to,  iii.  140. 
Parental  power,  i.  452.     ii.  88,  n. 
Parents,  &c.  their  consent  to  marriaize 
i.  437.  ' 

Pares  curtis,  ii.  54. 

trial  per,  iii.  350. 
Parish,  i.  112. 
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Parish-clerk,  i.  395. 
Park,  ii.  38,  416. 

Parliament,  i.  141,   147.     iv.  412,  425, 
428. 
Acts  of,  promulgation  of,  i.  46. 
court  of  the  king  in,  iv.  259, 

263. 
disuse  of,  iv.  437. 
of  France,  i.  147- 
power  of,  i.  160. 
rolls,  i.  181. 
summons  of,  i.  150. 
Parliamentum  indoctum,  i.  177- 
Parol  conveyances,  ii.  297. 
demur  of,  iii.  300. 
evidence,  iii.  369. 
or  pleadings,  iii.  293 
Parricide,  iv.  202. 
Parson,  i.  384. 

imparsonee,  i.  391. 
Particular  estate,  ii.  165. 

tenants,  alienation  by,  ii.  274. 
Parties  to  a  deed,  ii.  298  ;  Ap.  ii.  iii. 

fine,ii.  355. 
Partition,  ii.  185,  189,  300. 
deed  of,  ii.  323. 
writ  of,  ii.  189.     iii.  302. 
Partnership,  cognizable  in  equity,  iii. 

437. 
Passports,  i.  260. 

\'io]ation  of,  iv.  68. 
Pasture,  common  of,  ii.  32. 
Patents,  ii.  346.     iii.  260. 

for  new  inventions,  ii.   407,  n. 

iv.  159*. 
of  peerage,  i.  396,  400. 
precedence,  iii.  28. 
Patent-rolls,  ii.  346. 
writs,  ii.  346. 
Paiema  patemis,  ii.  236. 
Patriam,  trial  per,  iii  349-    iv.  349,  350 

andn. 
Patronage,  ii.  21. 

disturbance  of,  iii.  242. 
PflMper-causes,  iii.  400. 
Pawns,  ii.  452. 

Payment  of  deceased's  debts,  ii.  511. 
monev  into  court,  iii.  304. 
Peace  and  war,  nght  of  making,  i.  257. 

breach  of,  iv.  142. 
Peace,  clerk  of  the,  iv.  272  andn.  (26). 
commission  of,   i.  351.     iv.  270 

andn. 
conservation  of,  i.  349. 
justices  of,  i.  349.     iv.  270,  282, 
290, 292  ajid  n.,  428. 

conviction  by,   iv.   281 
and  n. 


Peace,  offences  against,  iv.  142. 

security  for,  iv.  251,  254  and  n. 
the  king's  i.  117,  268,  350. 
Peculatus,  iv.  122  andn.  (3). 
Peculiars,  court  of,  iii.  65. 
Pecuniary    clauses,     in     ecclesia»tical 
courts,  iii.  88. 
legacies,  ii.  512. 
Pedigree,  iii.  368,  ». 
Peerage,  benefit  of,  in  offences,  iv.  367 

and  n.  (1). 
Peeresses,  i.  401 . 

Peers,  great  council  of,  i.  227,  228. 
hereditary  counsellors  of  the 

crown,  i.  227. 
house  of,  i.  155.     iii  56. 
pedigrees  of,  iii.  106. 
privileges  of,  i.  401.    iii.  359.     iv. 

253,  273,  367  and  n. 
protests  of,  i.  168. 
proxies  of,  i.  168. 
trial  by,  i.  139,  401.     iv.  260,  348 
and  n. 
Peine  forte  et  dure,  iv.  325  and  n. 
Penal  statutes,  i.  88.     iv.  429. 
Penalty  of  a  bond,  iii.  432,  n. 
Penance,  commutation  of,  iv.  105,  217, 
276. 
for  standing  mute,  iv.  325  and  n. 
in  ecclesiastical  courts,  iv.  105^ 
275,  368. 
Pendente  lite,  administration,  iL  503. 
Penitentiary  houses,  iv.  371. 
Pension,  ecclesiastical,  i.  281.    ii.  40. 
from  the  crown,  i.  176. 

duty  on,  i.  326. 
from  foreign  princes,  iv.  122. 
Pensioners  excluded  from  the  House  of 

Commons,  i.  175. 
People,  i.  366. 

Peret  cui,  writ  of  entry  in,  iii.  181. 
my  et  per  tout,  seisin,  ii.  182. 
quod,  iii.  124. 
writ  of  entry  in,  iii.  181. 
Peremptory  challenge,  iv.  353,  396  andn. 
mandamus,  iii.  Ill,  265. 
writ,  iii.  274. 
Perfection  of  the  king.  i.  246. 
Perjury,  iv.  137  and  n. 

in  capital  cases,  iv.   138,  190 
andn. 
Permissive  waste,  ii.  281. 
Pernancy  of  profits,  ii.  163. 
Perpetual  curate,  i.  394. 
Perpetuating  the  testimony  of  witnesses, 

Ul.  450. 
Perpetuity  of  the  king,  i.  249. 

estates^  iv.  U'V'k^-AVc*^^^ 
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Persecution,  religious,  iv.  46,  428,  432. 
Penon,  injuries  to,  ui.  119. 

larceny  from,  iv.  241  and  n. 
offences  against,  iv.  177. 
Personal  actions,  iii.  177- 

where  they  die  with  the 
person,  iii.  302. 
assets,  ii.  510. 
chattels,  ii.  387- 
security,  i.  129- 
things,  ii.  384. 
tithes,  u.  24. 
Personating  others  in  courts,  &c.  iv.  128 
imd  n.  (2). 
proprietors  of  stock,  iv.  248  and  n. 
Persons  artificial,  i.  123,  467. 
natural,  i.  123 
rights  of,  i.  122. 
Peterpence,  iv.  107. 
Petition  of  appeal,  iii.  454. 
bankruptcy,  ii.  480. 
right,  i.  128.     iii.  256.    iv.  437. 
Petitioning,  right  of,  i.  143.    iv.  147 
and  n.  (9). 
tumultuous,  i.  143.     iv.  147  and 
n.  (9). 
Petty  hag  office,  iii.  48,  n.  49. 
constables,  i.  355. 
jury,  iii.  351. 
larceny,  iv.  229  and  n. 
sergeantjr,  ii.  81. 
session,  iv.  272. 

treason,  abolished,  iv.  16,  n.  (10); 
75,  n.  (1);  203  and  n.  (56). 
Pews,  ii.  429. 
Physic,  faculty  of,  i.  14. 
Physicians,  &c.  iii.  122.     iv.  197  and  n. 

(41). 
Piepoudre,  court  of.  iii.  32. 
Piffnus,  ii.  159. 
Pillory  abolished,  iv.  10  andn.  (9) ;  136 

anrfn.  (31);  377- 
Piracy,  iv.  71.  72  and  n.  (4),  (5) ;  268 

and  n.,  400  and  n.  (8;. 
Piscary,  common  of,  ii.  19>'>.  34,39. 
Placemen  excluded  from  the  House  of 

Commons,  i.  175.     iv.  440. 
Plagiarii,  iv.  219. 

Plague, irregularity  during,  iv.  I6l  andn. 
Plaint,  iii.  273. 
Plaintiff,  iii.  25. 
Plantations,  i.  106. 

destroying  of, iv.  233  andn.  (15)^ 
246. 
Plants,  destrojrinff  of,  iv.  247. 

stealing  of,  iv.  233  and  n.  (16). 
Plea,  at  law,  ii.  Ap.  xvii.  iii.  301,  305,  n. 
308,  n. ;  Ap.  xii.  xxix. 


Plea  in  bar  of  execution,  iv.  396 ;  Ap,  f . 
in  equity,  iii.  446. 
to  indictment,  iv,  332  et  seq.  amdn. ; 
Atp.  m. 
Pleadings,  iii.  293.     iv.  427. 
Pleas  of  the  crown,  iii.  40.     iv.  2,  424. 
Pleasure  of  the  king,  how  understood, 

iv.  )2I  amdn.  (2). 
Plebiacita,  i.  80. 
Pledge,  ii.  452. 

estates  in,  ii.  157. 
Pledges  of  appearance,  iii,  380 ;  Ap.  x. 
xvii. 
battle,  iii.   Ap,  v. 
prosecution,  ii.     Ap,  xic.  xvii. 
m.  275 ;  Ap.  t.  ttt.  ur. «.  xvn. 
Plegii  de  prasequemdo  in  replevin,  iii. 
147. 
retomo  habendo,  iii.  147- 
Plena  probatio,  iii.  371. 
Plenarty,  iii.  243. 
Plenum  dondnium,  ii.  312. 
Plough-bote,  ii.  35. 
Pluries  habeas  corpus,  iii.  135. 

writ,  iii.  283 ;  Ap.  scix.     iv.  319 
and  n.  (2). 
Pocket-sheriffs,  i.  342. 
Poisoning,  iv.  194  and  n.  (28) ;  196  and 

n.  (34). 
Poland,  i.  410,  n. 

Police,  offences  against,  iv.  162  and  n. 
Policies  of  insurance,  ii.  458.     iii.  75,  m. 
iv.441. 

court  of,  iii.  74. 
Political  liberty,  i.  125. 
Poll,  deed,  ii.  296. 
Polling  for  members  of  parliament,  L 

178,11.  180,  ft. 
Polls,   challenge  to,  iii.  361.     iv.  352 

andn. 
Polygamy,  i.  436.    iv.  163  and  n. 
Pone,  writ  of,  iii.  34,  37,  195,  280  ;  Ap. 

ft.  xm%. 
Poor,  i.  359. 

laws,  i.  131,  359,     iv.  432. 
settlements,  i.  362. 
Pope,  his  authority,  how  demolished,  iv. 
104,421,428,430. 
encroachments,  iv.  104,  419,  424, 

425. 
jurisdiction,  defending  it,  iv.  87, 

115. 
reconciliation  to,  i v.  87. 
Popery,  iv.  55. 

Popish  books,  importing  or  selling,  iv. 
115. 
priest,  iv.  57,87, 115. 
recusants,  iv.  56, 124. 
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Popish  seminaries,  iducation  in,  i.  451. 
iv.  55.  115. 

maintaining,  iv.  115. 
Popular  actions,  ii.  437.     iii.  160. 
Population,  i.  438,  n. 
Portions,  method  of  raising,  ii.  Ap.vii. 
Portreeve,  iv.  413. 

Ports  and  havens,  i.  264.    iv.  268  andn. 
Positive  proof,  iii.  371. 
Posse  comitatus,  i.  343. 

neglecting  to  join,  iv.  122. 
Possessiofratris,  ii.  228. 
Possession,  actual  right  of,  iii.  180. 

apparent  right  of,  iii.  177,  179. 
estates  in,  ii.  163. 
naked,  ii.  195.    iii.  177. 
property  in,  ii.  389. 
right  of,  ii.  196. 
writ  of,  iii.  202,412;  Ap.  xv. 
Possessor}'  action,  ii.  198.     iii.  180. 
Possibilities  not  assignable,  ii.  290. 
Post,  writ  of  entry  in,  iii.  182. 
Post  office,  i.  321. 

disseisin,  writ  of,  iii.  188. 
Postea,  iii.  386  ;    Ap.  xiii. 
Post-fine,  ii.  350. 

Posthumous  children,  i.  130.     ii.  169. 
Post-letters,  stealing, iv.  235  and  n.  (24), 
239. 
man  in  the  exchequer,  iii.  28. 
office,  i.  322. 
misbehaviour  of  its  officers,  iv. 
235  and  w.  (24). 
Pound,  iii.  12. 
Poundage,  i.  315,     iv.  437. 
Pound-breach,  iii.  146. 
Pounding,  iii.  13. 
Powdike,  cutting,  iv.  244  atui  n.  (50) 

and  {51). 
Power  of  the  crown,  i.  250. 

parent,  i.  452. 
Powers  over  estates,  ii.  335,  w. 
Poyning's  law,  i.  102,  103. 
Pracipe,  writ  of,  iii.  274. 

in  capite,  writ  of,  iii.  195. 
common  recoveries,  ii.  358  ; 

Ap.  xvii. 
fines,  ii.  350 ;  Ap.  xiv. 
tenant  to,  iii.  182. 
Pramunire,  iv.  103,  428. 
Praetor's  edicts,  i.  80. 
Prayer  in  aid,  iii.  300. 
Pre-audience,  iii.  28. 
Prebendary,  i.  383. 
Precedence,  i.  272.     ii.  224,  272.     iii. 
105. 
patent  of,  iii.  28. 
table  of,  i.  405. 


Precedent  conditions,  ii.  154. 
Precedents  (judicial)  to  be  abided  by,  i. 

69,  71. 
Precept  of  election  to  parliament,  i.  177. 
Pre-contract,  i.  434. 
Predial  tithes,  ii.  24. 
Pre-emption,  i.  287.    iv.  116,  424,  439. 
Pregnancy,  plea  of,  iv.  394,  395  and  n. 

trial  of,  i.  456.    iv.  395  and  n. 
Premier  serjeant,  iii.  28. 
Premises  of  a  deed,  ii.  298 ;  Ap.  1. 1 1.  tt t. 
Prerogative,  i.  141,  184,  237,  239,  252. 
iv.  431,  432. 
causes  of  its  increase  and  decline, 

iv.  433. 
comparative  review  of,  i.  336.  iv. 

440. 
contempts  against,  iv.  122. 
copyrights,  ii.  410. 
court,  ii.  509.     iii.  65. 
felonies  against,  iv.  94  et  seq. 

andn. 
property  by,  ii.  408. 
Prescription,  ii.  28,  n.  263. 

corporations  by,  i.  473. 
time  of,  ii.  28,  it.  31. 
Presentation  to  benefices,  i.  389.    ii.  23. 
Presentative  advowsons,  ii.  22. 
Presentment  of  copyhold  surrenders,  ii. 
369. 

offences, iv.  301  andn. 
President  of  the  council,  i.  230. 
Press,  liberty  of,  iv.  151  andn.  (19)- 
Pressing  of  seamen,  i.  418. 

to  death,  iv.  328,  329  and  n.  (8). 
Presumptions,  iii.  371. 
Presumptive  evidence  of  felony,  iv.  358 
and  n.  (36). 
heir,  ii.  208. 
Pretended  jjrophecies,  iv.  149. 

titles,  selling  or  buying,  iv. 
136  and  n.  (25). 
Pretender  and  his  sons,  treasons  relating 

to,  iv.  91. 
Prevention  of  crimes,  i v.  251,  and  notes. 

homicide  for,iv.  180  and  n. 
Price,  ii.  446,  454. 
Priest,  i.  388. 
Prima  preces,  i.  381. 
Primary  conveyances,  ii.  309. 
Primer  fine,  ii,  350. 

seisin,  ii.  66,  87.     iv.  418. 
Primogeniture,  i.  194.     ii.  214.  iv.  421. 
Prince  of  Wales,  i.  223. 
Princes  of  the  blood  royal,  i.  225. 
Princess  of  Wales,  violating  her,  i.  223. 
iv.  81  and  n.  (9). 
royal,  i.  225. 
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Princess  royal,  violating  her,  i.  225.   iv. 

81  ami  11.(9). 
Principal  and  accessary,  iv.  34  to  40, 
and  notes. 
challenge,  iii.  363. 
Prior,  i.  165. 
Priority  of  debts,  ii.  511. 
Prisage,  i.  314. 

Prison,  breach  of,  ir.  130  and  n. 
PrU,  iv.  339,  349  and  n.  (11). 
Private  act  of  parliament,  i.  86.  ii.  344. 
nuisance,  iii.  216. 
persons,  arrest  by,  iv.  292  and  n, 

(11),  et  seq. 
property,  offences   against,  iv. 

229,  et  seq. 
wrongs,  iii.  2. 
Privately  stealing  from  the  person,  iv. 

241  andn. 
Privies  to  a  fine,  ii.  355. 
Privilege,  i.  272. 

bill  of,  iii.  289. 
from  arrests,  iii.  289- 
of  parliament,  i.  164,  165. 
wnt  of,  i.  166. 
Privileged  places,  iv.  129- 

communication,  iii.  125,  n.  370,  n. 
villenage,  ii.  98. 
PrivUegia,  i.  46. 
PrivUegiumclericale,  iv.  265  et  seq.  andn. 

^property propter,  ii.  394. 
Privy  council,  i.  229,  231,  n.     iii.  56,  n. 
counsellor,  killing  or  attempt  to 

kill,  i.  232.     iv.  100  andn.  (5). 
seal,  ii.  347. 
signet,  ii.  347. 

forging  them,  iv.  89. 
tithes,  i.  388. 
verdict,  iii.  377.     iv.  360. 
Prize  causes,  iii.  108. 

commission  of,  iii.  69- 
Prizes,  court  of,  iii.  108. 
Probable  presumption,  iii.  372. 
Probate  of  will,  ii.  508. 
Procedendo,  writ  of,  i.  353.     iii.  109. 
Process,  civil,  iii.  279,  286.    Ap.  xvi. 
criminal,  iv.  318  andn.  (1). 
obstructing  its  execution,  iv.  129 
and  n.  (3). 
Prochein  amy,  i.  444,  n.  464. 
Proclamations  by  the  king,  i.  270.    iv. 
431. 
of  a  fine,  ii.  352  ;  Ap.  xvi. 

estrays,  i.  298. 
on  attachment  in  chancery,  iii. 
444. 

exigent,  iii.  284 ;  Ap.  xix. 
iv  319. 


Proclamations  by  the   Riot  Act,  iv.  143 
and  It.  (1). 
writ  of,  iii.  284  ;  Ap.  xxi. 
Proctor,  iii.  25. 

Procuration-money,  iv.  157  and  n.  (8). 
Prodigals,  i.  305. 

Profaneness,  iv.  59>  60  and  n.  (17). 
Prvfert  in  cwria,  iii.  Ap,  samii. 
Profession,  religious,  i.  133. 
Professor  of  the  laws,  his  duty,  i.  35. 
Profits  of  courts,  i.  289. 
Progress  of  society,  i.  10,  n.     iii.  328,  s. 

royal,  iv.  411. 
Prohibition,  iiL  87>  n. 

declaration  in,  iii.  112,  n. 
writ  of,  iii.  112. 
Promises,  iii.  157. 
Promissory  note,  ii.  467. 
Promulgation  of  laws,  i.  45. 
Proofs,  iii.  368. 

in  criminal  courts,  iv.  356,  7,  ond 
n. {31) and (32);  359  andn.(36). 
ecclesiastical  courts,  iii.  100. 
Proper  feuds,  ii.  58. 
Property,  i.  138.    ii.  1,  2. 

crimes  against,  iv.  229. 
injuries  to  personal,  iii.  144. 

real,  iii.  167. 
right  of,  ii.  197.     iii.  190. 
Prophecies,  pretended,  iv.  149. 
Proprietary  governments  in  America,  i. 

108. 
Proprietate probanda,  writ  cfc,  iii.  148. 
Prorogation  of  parliament,  i.  186. 
Prosecution  by  the  king,  i.  268. 

expenses  of,  iv.  295  emd  n. ;  362, 

n.  (45)  and  (46). 
malicious,  iii.  126. 
of  offenders,  iv.  301. 
Protection  of  ambassadors,  i.  254.     iv. 

70  andn.  (85). 
children,  i.  450. 
writ  of,  iii.  289. 
Protector,  i.  248. 
Protest  of  bills  and  notes,  ii.  468,  469. 

lords  in  patliament,  i.  168. 
Protestant  dissenters,  iv.  53  and  n.  (3) 
et  seq. 
succession,  i.  216. 

treason  against,  iv.  91. 
Protestation,  iii.  311 ;  Ap.  xxx. 
Province,  i.  111. 
Provincial  constitutions,  i.  82. 

governments  in  America,  i.  109. 
Proving  will  in  chancery,  iii.  450. 
Provisions,  papal,  i.  60.     iv.  107. 

selling  unwholesome,  iv.  162  and 
n.  (2). 
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ProvUo,  trial  by,  iii.  357. 
Provisors,  statutes  against,  iv.  110. 
Proxies  in  the  House  of  Lords,  i.  168. 
Puberty,  age  of,  iv.  22,  24  and  n.  (1). 
Public  act  of  parliament,  i.  85. 

health,  offences  against,  iv.  l6l. 

houses,  iv.  220. 

peace,  iv.  142. 

private  property,  iv.  229- 

the  person,  iv.  205. 

trade,  iv.  154. 

verdict,  iii.  377-     iv.  360. 

worship,  registry  of  places  of,  iv. 
53  and  n.  (4). 

wrongs,  iv.  1. 
Publication  of  depositions,  iii.  450. 
Pueritia,  iv.  22,  24  and  n.  (1). 
Puis  darrein  continuance,  plea,  iii.  316. 
Puisnk  barons  of  the  exchequer,  iii.  44. 

justices,  iii.  40,  41. 
Pulling  down  churches,  houses,  &c.  iv. 

143  andn.  (1). 
Pulsation,  iii.  120. 
Punishment,  iv.  7. 

capital,  iv.  9  andn.  (.9);  18  and 
».(14);  236*,  441. 

certainty  of,  iv.  377. 

end  of,  IV.  11,  252. 

infliction  of,  iv.  258. 

measure  of,iv.  12. 

power  of,  iv.  7. 

severity  of,  iii.  404.     iv.  16 
Pur  autervie,  tenant  to,  ii.  120,  124,  n. 

259,  n. 
Purchase,  i.  215.     ii.  201,  n.  241. 

of  writs,  iii.  273,  274. 
Purchasor,  first,  ii.  220,  222,  n. 
Pure  villenage,  ii.  290. 
Purgatio  vulgaris,  iv.  342. 
Purgation,  canonical,  iii.  342.    iv.  368. 

oath  of,  iii.  100,  447- 
Purpresture,  iv.  167. 
Pursuit  of  remedies,  iii.  270. 
Purveyance,  i.  287.     iv.  116,  424,  439. 
Putting  in  fear,  iv.  242  and  n. 


Q. 


Quadruplicatio,  iii.  310. 
Qualification  for  killing  game,  ii.  417. 
iv.  174  andn.  (32.) 
of  electors  to  parliament,  i.  171 
jurors,  iii.  362.     iv.  352  and  n. 
(14)  et  seq. 
justices  of  the  peace,  i.  352. 
members  of  parliament,  i.  175. 
Qualified  fees,  ii.  109. 


Qualified  property,  ii.  391 
Quantum  meruit,  iii.  l6l. 
vakbat,  iii.  161. 
Quare  clausum  f regit,  iii.  281. 

ejecit  infra  terminum,  writ  of,  iii. 

206. 
impedit,  iii.  246. 
incumbravit,  iii.  248. 
non  admisit,  writ  of,  iii.  250. 
Quarantine,  ii.  135. 

irregularity  in,  iv.  161,  162 
and  n. 
Quarrelling  in  church  or  churchyard, 

i.  395.     iv.  146  andn,  (6). 
Quartering  of  soldiers,  i.  412, 414. 

traitors,  iv.  92,  376  and  n. 
Quarter-sessions,  court  of,  iv.  271  andn. 
Quarto  die  post,  iii.  278. 
Quashing,  iii.  303.     iv.  321  oitc^ii. 
Quays,  i.  264. 
Que  estate,  ii.  264. 
Queen,  i.  218. 

Anne*s  bounty,  i.  286. 
compassing  or   imagining  her 

death,  i.  222.     iv.  76  and  n. 
consort,  i.  218. 
dowager,  i.  223. 
gold,  i.  219. 

her  attorney  and  solicitor,  i.  219. 
iii.  28. 
revenue,  i.  219,  220. 
regnant,  i.  218. 

her  husband,  i.  222. 
violating  her,  i.  222.  iv.  81  andn. 
(9). 
Question  or  torture,  iv.  325. 
Qui  tarn  actions,  iii.  160. 

informations,  iv.  308  and  n.  (11) 

et  seq. 

Quia  dominus  remisit  curiam,  writ  of 

right,  iii.  195. 

emptores,  statute  of,  ii.  91.    iv.  426. 

Quick  with  child,  iv.  198  and  n.  (42). 

395  and  n.  (2). 
Quiet  enjoyment,  covenant  for,  ii.  Ap,  x. 
Quinto  exactus,  iii.  283;  Ap.  xx,  iv.  319. 
Quit-claim,  ii.  Ap.  xv. 
Quit-rents,  ii.  42. 

Quo  minus,  writ  of,  iii.  45,  286 ;  Ap.  xxw. 
warranto,  information  in  nature  of, 
i.  485.     iii.  263.     iv.  311,  441. 
WTit  of,  iii.  262. 
Quod  ei  drforciat,  writ  of,  iii.  193. 

nocumentum  amoveatur,  iii.  413. 
permittat,  writ  of,  iii.  240. 

prostemere,  writ  of,  iii. 
.221. 
Quorum  clause,  in  commissions^  i.  3S\, 
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Right  of  entry,  ii.  l6s,  n. 
possession,  ii.  196. 
property,  ii.  197,  199- 
ward,  writ  of,  iii.  141. 
patent,  writ  of,  iii.  141 ;  Ap.  t. 
petition  of,  i.  128.    iii.  256.    iv. 

437. 
quia  dominus  remisii  curiam,  writ 

of,  iii.  195 ;  Ap.  iii.  vi. 
tur  disclaimer,  writ  of,  iii.  233. 
Rights,  i.  54,  n.  122.     ii.  2,  n.    iii.  2. 
bill  of,  i.  128.    iv.  440. 
of  persons,  i.  122. 
things,  ii.  1 . 
Riot,iv.  142,  146  and  n. 

act,  iv.  142,  143  and  n ;  440. 
Riotous  assemblies,  felonious,  iv.  142 

and  n. 
Rivers,  annoyances  in,  iv.  167  and  n. 
(H). 
banks  of,  destroying,  iv.  244, 246 

andn. 
sluices  on,  destroying,  iv.  144 

and  ft. 
thefts  on  navigable,  iv.  239  and  n. 
Robbery,  iv.  242  andn. ;  305  and n^  (5). 
Roberdsmen,  iv.  245. 
Roguery,  incorrigible,  iv.  169  and  n. 
Rogues,  iv.  169  and  n. 
Roman  law,  i.  15. 
Romney-marsh,  laws  of,  iii.  74. 
Roots,  destro)'ing  of,  iv.  246  and  n. 

stealing  o^  iv.  233  and  n. 
Rope-dancers,  iv.  167  and  n. 
Routs,  iv.  146  and  n. 
Royal  assent,  i.  154,  184. 
family,  i.  218,  224. 

marriages  of,  i.  225. 
mines,  i.  294. 
Rule  of  court,  iii.  304  ;  Ap.  xi. 
Rural  dean,  i.  383. 

deanery,  i.  111. 
Ryder  to  a  bill,  i.  183. 


S. 
Sabbath-breaking,  iv.  63  and  n. 
Saccularii,  iv.  242. 

Sacrament,  reviling  of,  iv.  50  and  n.  (2). 
Sacramentum  decisionis,  iii.  342 
Safe-conducts,  i.  259. 

violation  of,  iv.  68. 
Saint  Martin  le  grand,  court  of,  ni.  80. 
Saladine  tenth,  i.  309- 
Sale,  ii.  9,  446. 

of  distress,  iii.  14. 
Salt-duty,  i.  321. 
Salvage,  i.  293.    ii.  458,  460. 


i 


Sanction  of  laws,  i.  56 

Sanctuary,  iv.  332,  365,  436. 

Sark,  island  of,  i.  106. 

Satisdatio,  iiL  291. 

Satisfaction,  entry  of,  on  record,  iv.  428. 

Saxon  laws,  i.  64.     iv.  410,  412. 

Scale  of  crimes  and  punishment,  iv.  18. 

Scandal  or  impertinence  in  bills  in  equity, 

m.  442. 
Scandalum  maffnaium,  i.  402.     iii.  123. 
Schire-men,  i.  398. 
Schism,  iv.  52. 

Schoolmaster,  1.  453.     iv.  54  €md  n.  (6). 
Sciences  auxiliary  to  the  study  of  the  law, 

i.  33. 
Scire  facias  against  bail,  iii.  416. 
in  detinue,  iii.  413. 
to  hear  errors,  iii.  Ap.  xxxii. 
remove  an  usurper's  clerk, 

Ul.  248. 
repeal  letters  patent,  iii.  261. 
revive  a  judgment,  iii.  421 . 
feci,  iii.  Ap.  xxxii. 
Scold,  common,  iv.  169. 
Scotland,  i.  95,  98,  n.    iv.  292,  304, 427. 
Scots,  or  assessments,  iii.  74. 

peers,  their  election,  i.   169.     iv. 
117. 
Scripture,  scof&ng  at,  iv.  59  and  n. 
Scutage,  i.  309.     ii.  74. 
Se  defendendo,  \iom\c\Ae,  i.  130.    iv.  183 

andn. 
Sea-banks,  destroying,  iv.  244, 246  andn. 
Seal,  counterfeiting  the  king^s,  iv.  83,  89 
andn. 
great,  ii.  346.    iii.  46. 
of  a  corporation,  i.  475. 
privy,  ii.  347. 
Sealing  of  deeds,  ii.  305 ;  Ap.  iii.  rii. 
Seals,  their  antiquity,  ii.  305. 
Sea-marks,  i.  264. 

destroying,  i.  294. 
Seaman,  i.  418,  419. 
Seamen's  wages,  iii.  107. 

wills  or  powers,  counterfeiting, 
iv.  248  and  it.  (82). 
Second  deliverance,  writ  of,  iii.  150. 

surcharge,  writ  of,  iii.  239. 
Secondary  conveyances,  ii.  324. 

use,  ii.  335. 
Secretaries  of  state,  i.  338. 
Secta,  iii.  295,  344. 

ad  molendinum,  ^c.  writ  de,  iii. 
235. 
Secunda  superoneratione,   writ  de,    iii 

239. 
Securities  for  monej%  their  true    con- 
struction, ill.  439. 
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Security  for  good  behaviour,   iv.  251, 
356  and  n, 

peace,  iv.  251,  254  and  n. 
of  person,  i.  129. 
Seduction,  iii.  142,  n. 

of  women  children,  iv.  209, 
212  andn.  (10). 
Seisin,  ii.  209,  311,  n. 

for  an  instant,  ii.  131. 
livery  of,  ii.  311  ;  Ajp.  i. 
writ  of,  iii.  412.     ii.  359 ;    Ap, 
xix. 
Seizing  of  heriots,  &c.  iii.  15. 
Selectijudices,  iii.  366. 
Self-defence,  iii.  3. 

homicide  in,  i.  130.     iv.  183 
and  n. 
Self-murder,  iv.  189  and  n. 
Selling  wives,  iv.  64,  n.  (31),  and  •. 
Semi  plena  probatio,  iii.  371. 
Senatus  consulta,  i.  80,  86. 
Senatus  decreta,  i.  86. 
Septennial  elections,  i.  189>  433. 
Sequestration  in  chancery,  iii.  444. 

of  a  benefice,  iii.  418. 
Sergeant,  ancient,  iii.  28. 

at  arms  in  chancery,  iii.  444. 

law,  i.  24.     iii.  27- 
premier,  iii.  28. 
Sergeanty,  grand,  ii.  73. 

petit,  ii  81. 
Ser\'ant8,  i.  423. 

battery  of,  iii.  3,  n.  142. 
embezzling  their  masters'  goods, 

iv.  230,  231  andn, 
firing  houses  by   negligence,  i. 

431.     iv.  222  andn.  (4). 
larceny  by,  iv.  230. 
master  when  answerable  for,  i. 

430,431.     iii.  153. 
retainer  of,  i.  425. 
tax  on,  i.  325. 
Service,  feodal,  ii.  54. 
heriot,  ii.  422. 
Serving  foreign  states,  iv.  101,  and  n. 
Session,  great,  of  Wales,  iii.  77- 
of  gaol  delivery,  iv.  Ap.  iii. 
oyer  and  terminer,  iv.  Ap.  i. 
parliament,  i.  186,  187- 
quarter,  iv.  271,  274. 
Set-ofr,  iii.  304.     iv.  442. 
Settlement,  act  of,  i.  128,  216.     iv.  440. 
Settlements  of  the  poor,  i.  361. 
Several  fishery,  ii.  39. 
Severalty,  estates  in,  ii.  1 79. 
Severance  of  jointure,  ii.  185. 
Severity  of  punishment,  iv.  16. 
Sewers,  commissioners  of,  iii.  73. 


Sextons,  i.  395. 

Sheep,  &c.  stealing  or  killing  with  in^ 
tent  to  steal,  iv.  236  andn.  (29) 
and  (30). 
Shepway,  court  of,  iii.  79. 
Sheriflf,  i.  116,  339.     iv.  292,  413,  428. 
Sheriff's  court,  in  London,  iii.  80. 

tourn,  iv.  273  and  n.  411,  424. 
Shifting  use,  ii.  335. 
Ship  money,  iv.  437. 
Ships  in  distress,  plundering  them,  i. 
294.     iv.  239,  andn.  (39). 
maliciously  destroying,  i.  293.    iv. 
245  andn.  (56). 
Shire,  i.  116 

Shooting  at  another,  iv.  194  andn.  (28). 
Shop-books,  iii.  368,  369. 
Shrubs,  destroying  of,  iv.  233  and  n. 

stealing  of,  iv.  233  and  n. 
Shroud,  i.  126. 

stealing   of,   ii.   429.     iv.   235* 
and  n.  (31). 
Sifecerit  te  securum,  iii.  274 ;  Ap,  ix. 
Signet,  privy,  ii.  347. 
Significavit,  writ  of,  iii.  102. 
Signing  of  deeds,  ii.  305  ;   Ap.  iii.  xii. 

•  •  • 

ontt. 
Sign-manual,  ii.  347. 

forging  it,  iv.  89  and  n. 
Similitude  of  hand- writing,  iv.  358,  n. 

(33),  and  (34). 
Simony,   i.  389,  393.     ii.   278.     iv.  62 

and  n.  (20)  et  seq. 
Simple  contract,  debt  by,  ii.  465. 

larceny,  iv.  229  and  n,  (1). 
Sineciu'e,  i.  386. 
Single  bond,  ii.  340. 

combat,  iv.  346. 

voucher,  ii.  Ap.  xvii. 
Sinking  fund,  i.  330. 
Si  non  omnes,  iii.  59- 
Six  clerks  in  chancery,  iii  443,  451. 
Slander,  iii.  123. 
Slavery,  i.  423. 
Slaves,  i.  127.     iv.  71,  n.  (4). 
Sledge,  iv.  92,  377. 
Sluices  on  rivers,  destrojring,  iv.  144 

and  n. 
Small  debts,  courts  for,  iii.  81.     iv.  441. 

tithes,  i.  388. 
Smell,  injurious,  iii.  217- 
Smoke-farthings,  i.  324. 
Smuggling,  i.  317-     iv.  155  and  n. 
Socage,  ii.  79-     iv.  419. 

free  and  common,  ii.  79. 

guardian  in,  i.  461. 

villein,  ii.  98. 
Society,  \tn  nature,  i.  47,  251.     ii.  8. 


INDEX.- 


Sodomy,  iv.  215  and  n.  (15). 

Sodor  and  Man,  bishopric  of,  i.  106, 112. 

Sokemans,  ii.  100. 

Soldiers,  i.  408. 

wanderin|^,  iv.  164  andn. 
Sole  corporations,  i.  469< 
Solicitor,  iii.  26. 

general,  iii.  27. 
Solitary  confinement,  iv.  10,  ».  (9) 
Son  assauU  demesne^  iii.  120,  306. 
Sophia,  princess,  heirs  of  her  body,  i. 

217. 
Sorcery,  iv.  50  and  n. 
Sovereignty,  i.  49. 

of  the  king,  i.  241. 
Soul-scot,  ii.  425. 

South-sea  company,  misbehaviour  of  its 
officers,  iv.  234. 

fund,  i.  329. 
Speaker  of  each  house  of  parliament,  i. 

181. 
Speaking  with  prosecutor,  iv.  363. 
Special  administration,  ii.  506. 

bail,  iii.  287  ;  Ap.  xxiv, 

bailiff,  i.  345. 

bastardy,  i.  454. 

case,  iii.  378. 

demurrer,  iii.  315. 

imparlance,  iii,  301. 

jury,  iii.  357. 

matter  of  evidence,  iii.  306. 

occupant,  ii.  259. 

plea,  iii.  305. 

property,  ii.  391. 

session,  iv.  272. 

statute,  i.  86. 

tail,  ii.  113. 

verdict,  iii.  377.     iv.  360. 

warrant,  iv.  291  and  n. 
Specialty,  debt  by,  ii.  465.     iii.  155. 
Specific  legacies,  ii.  5 1 2. 

penormance,  iii.  158,  n.  431,  n. 

relief  in  equity,  iii.  438. 
Spiriting  away  men  and  children,  iv. 

219  andn. 
Spiritual  corporations,  i.  470. 
court,  iii.  61. 
lords,  i.  156. 
Spiritualities,  guardian  of,  i.  380. 
Spoliation,  iii.  90. 
Sponsiojudicialis,  iii.  452. 
Springing  uses,  ii.  334. 
Spring  ^ns,  iv.  207.  n. 
Squibs,  iv.  168. 

Stabbing,  iv.  193, 194  and  n,  (28). 
Stage  coaches,  furious  driving  of,  iv. 
207,  n. 

robber>'  of,  iv.  305  and  n. 


Stage  plays,  iv.  167. 

Stake  driven  through  the  body,  iv.  190 

and  n.  (22). 
Stamp  duties,  i.  323.     iii.  323. 
Stamping  of  deeds,  ii.  297 ;  Ap,  m.  xu. 

•  ■  •  • 

xtu. 

Sumps,  forging  of,  iv.  249  (md  n. 
Standard  of  coin,  i.  278. 

weights  and  measures,  i.  274, 
275.     iv.  275  attdn. 
Stannary  courts,  iii.  80. 
Staple  commodities,  i.  314. 
Starchamber,  court  of,  i.  230.     iiL  445. 

iv.  266,  310,  429,  433,  437. 
Starrs,  ii.  342.     iv.  266. 
Stated  damages,  iii.  435. 
Statute,  i.  85. 

guardian  hj,  i.  462. 
merchant,  u.  1 60.     iv.  426. 
penal,  i.  88. 
recognizance  in  nature  of,  ii.  160, 

342.     iv.  431. 
remedial,  i.  88. 
rolls,  i.  182. 

staple,  ii.  160.     iv.  428. 
Statutes  of  a  corporotion,  i.  475. 
Stealing,  children,  iv.  219,  f».  (26). 
dead  bodies,  iv.  235  and  n. 
from  the  person,  iv.  16  and  n. 
heiresses,  iv.  208  and  n. 
Stephen,  king,  his  election,  i.  1 9. 
Sterling,  i.  278. 
Steward,  i.  427. 

lordhiffh,  iii.  37. 

his  court,  iv.  261  a$ui  s. 
in  parliament,  iv.  260, 

263,  and  n. 
of  the  university,    his 
court,  iv.  277  and  n. 
of  the  household,   his   coiirt, 
iii.  76,  iv.  276  and  n. 
Stint,    common  without,   ii.    34.       iii. 

239. 
Stipulation  iii.  291. 
Stipulation  in  the  admiralty  court,  iii 

108. 
Stirpes,  distribution  |»0r,  ii.  517. 

succession  tn,  ii.  217. 
Stocks,  for  punishment,  iv.  377. 

of  descent,  male  and  female,  ii 
234. 
Stolen  goods,  receiving,   &c.    iv.   132, 
238  andn, 
marriages,  iv.  209  and  n. 
Stoppage,  iii.  305. 
Stores,  embezzling  the  king's,  iv.  101 

and  n. 
Strangers  to  a  fine,  ii.  356. 
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Striking  in  the  king*8  palace,  or  courts 

of  justice,  iv.  125,  276  and  n. 
Study  of  the  law,  its  discouragements,  i. 
31. 

uses,  i.  6. 
restrained  in  L#ondon, 

i.  24. 
why  neglected  in  the 
universities,  i.  16. 
Stultifying  one's  self,  ii.  291. 
Subjection,  civil,  iv.  28. 
Subinfeudation,  ii.  91. 
Subornation  of  perjurv,  iv.  137  and  n. 
Suhpcena  ad  testificandum,  iii.  369. 
duces  tecum,  iii.  382. 
in  equity,  iii.  445. 

its  original,  iii.  51. 
Subscription  of  witnesses,  ii.  378. 
Subscriptions,  unlawful,  iv.  117  and  n. 

Subsequent  conditions,  ii.  154. 

evidence,  iii.  403,  454,  455. 
Subsidies,  ecclesiastical,  i.  311. 

lay,  i.  307,  310.     iv.  423. 
on  exports  and  imports,  i.  315. 
Subtraction  of  conjugal  rignts,  iii.  94. 
legacies,  iii.  98. 
rents  and  services,  iii.  230. 
tithes,  iii.  88,  102. 
Succession  ab  intestato,  ii.  516. 

to  goods  and  chatties,  ii.  430. 
the  crown,  1 97,  209,  n.  iv.  440, 
Sufferance,  estate  at,  ii.  150. 
Suffrage,  who  entitled  to,  ii.  171. 
Suggestion  for  prohibition,  iii.  113. 
prosecution  by,  iv.  309. 
Suicide,  iv.  1 89  and  n. 
Suit  and  service,  ii.  54. 
at  law,  iii.  116. 
in  equity,  iii.  442. 
or  witnesses,  iii.  295.   ii.  Ap.  xvii. 
Summary  convictions,   iv.  280   et  seq. 

and  n. 
Summoners,  iii.  279-     ii.  Ap.  xiv.  xviii. 

iii.  Ap,  iii.  xiv. 
Summons,  iii.  279 ;  Ap.  vii. 

before  conviction,  iv.  281  and  n. 
to  parliament,  i.  149>  150. 
Sumptuary  law,  iv.  170. 
Sunday,  no  juridical  day,  iii.  278,  290. 

iv.  64,  ».  (27). 
Supersedeas,  writ  of,  i.  353. 
Superseding  commissions  of  bankrupt, 

ii.  488. 
Superstitious  uses,  information  of,  iii. 

428. 
Supplemental  bill  in  equity,  iii.  448. 
Suppletory  oath,  iii.  371. 


Supplicavit,  iv.  253. 
Supplies,  i.  307. 
Supremacy,  iv.  430. 

oath  of,  i.  162,  368. 

refusing  it,  iv.  1 16  and 
It.  (6). 
Supreme  magistrates,  i.  146. 

power,  i.  49,  146. 
Surcharge  of  common,  iii.  237. 
Surplus  of  intestates'  effects,  ii.  514. 
Sur-rebutter,  iii.  310. 
Sur-rejoinder,  iii.  310. 
Surrender,  deed  of,  ii.  326. 

of  bankrupt,  ii.  481. 
copyholds,  ii.  365,  368. 
Surveyors  of  highways,  i.  357. 
Survivorship,  ii.  183;  Ap.  vii. 

of  things  personal,  ii.  399. 
Suspension  of  Habeas  Corpus  Act,  i.  136. 
Sus.  per  coll.  iv.  403. 
Swans,  stealing  of,  ii.  394.    iv.  236  and 

It.  (30). 
Swearing,  profane,  iv.  60  and  n.  (17). 

tne  pence,  iv.  256  and  n. 
Sweinmote,  court  of,  iii.  72. 
Sycophants,  iv.  236.* 
Syngrapha,  ii.  296. 
Synods,  i.  279- 


T. 


Tail  after  possibility  of  issue  extinct,  ii. 
124,   125. 
female,  ii.  114. 
general,  ii.  113;  Ap.  vi. 
male,  ii.  114. 
special,  ii.  113. 
tenant  in,  ii.  112. 
Taking,  felonious,  iv.  230,  232  and  n. 

unlawful,  iii.  145. 
Tale,  or  count,  iii.  293. 
Tales  de  circumstantibus,  iii.  365;  Ap» 
xiv.     iv.  354  and  n.  (26). 

writ  of,  iii.  364. 
Talionis  lex,  iv.  12. 
TalUage,  i.  310.     iv.  419,  426. 
Tariff,  i.  313. 

Taxation  by  the  house  of  commons,  i. 
169. 
of  costs,  iii.  399. 
Taxes,  i.  139,  308.     iv.  426,  439. 
their  annual  amoutit,  i.  331. 
Taylor,  action  against,  iii.  164. 
Technical  words  in  indictments,  iv.  300 

and  n. ;  377  and  n.  (7). 
Temporalities  of  bishops,  their  custody, 
i.  282.     iv.  421. 
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Temporalities,  restitution,  i.  380.  ir.  421. 
Tenant,  ii.  59- 

to  the  pnrcipe,  ii.  359»  361. 
Tender  of  amends,  ui.  16. 
issue,  iii.  313. 
money,  i.  277.     iii.  303. 
oaths,  i.  368.    iv.  116  andn. 
(6);  124. 
plea  of,  iii.  303. 
Tenement,  ii.  16,  59>  102. 

entailable,  ii.  113. 
Tenemental  lands,  ii.  90. 
Tenendum  of  a  deed,  ii.  298 ;  Ap.  t. 
Tenths,  ecclesiastical,  i.  284.     iv.  107. 

temporal,  i.  308. 
Tenure,  disturbance  of,  iii.  242. 
Tenures,  antient,  ii.  59. 
modem,  ii.  78. 
Term  in  law,  essoign  day  of,  iii.  278. 
first  day  o^  iii.  278. 
original  of,  iii.  275. 
returns  of,  iii.  J277. 
of  years,  ii.  143  ;  Ap.  iii.  iv.    iv. 
430. 
Terms,  iii.  227,  ».  (7)  to  (12). 

notice  of  trial,  iii.  357*  n.  (19). 
Terminum  qui  pr€Bteriit,virni  of  entry  ad, 

ill.  176,  183. 
Termor,  ii.  142. 
Terre-tenant,]!.  91,  328. 
Test  act,  iv.  59  and  n,  (10)  et  seq.  439. 
Testament,  ii.  1 1,  12,  84,  373,  489,  499- 

iv.  424,  430. 
Testamentary  causes,  iii.  95. 

ffuardian,  i.  462.     ii.  88. 
jurisdiction  in  equity,  iii.  437. 

spiritual  courts,  iii. 
97.     iv.  421. 
Testamento  annexo,  administration  cum, 

ii.  504, 
Testatum  capias,  iii.  282.   Ap.  xviii. 
Teste  of  wnts,  i.  1 79.    iii.  274,  append. 

passim. 
Testes,  proof  of  wiUper,  ii.  508. 

trial  per,  iii.  336. 
Theft,  iv.  229  et  seq.  and  n. 

its  punishment,  iv.  236*  and  n. 

420. 
bote,  iv.  133,  363  andn. 
Theodosian  code,  i.  81. 
Things  personal,  ii.  384. 
real,ii.  16. 
ri^ht  of,  ii.  1. 
Threatening  letters,  iv.  137,  144  and  n. 
Threats,  iii.  120. 

of  accusation  to  extort  money, 
iv.  136  andn. 
Timber,  ii.  281. 


Timber  trees,  stealing,  iv.  233  amd  n. 

destroying,  iv.  247,  andn. 
Tipplinff,  iv.  64  amd  n. 
Tithes,  I.  1 13,  387.     ii.  24.     in.  46,  88. 

cognizable  in  equity,  iii.  437- 

impropriate,  i.  386. 

of  forest  land,  iii.  48. 

original  distribution  of,  i.  384. 

subtraction  of,  ilL  88, 102. 
Tithing,  i.  113.     iv.  411. 
'Hthingman,  i.  1 14,  406. 
l^tle  of  acts  of  parliament,  i.  183. 
to  lands,  ii.  195. 

pretended,  selling  or  buying, 
iv.  136aiu;it.(26). 

the  crown,  i.  190. 

things  personal,  ii.  400. 
Toft,  ii  19. 

Toleration,  iv.  52,  53  and  n.,  440. 
Tolt,  writ  of,  iii.  34,  195;  Ap.i. 
Tongue,  cutting  out  or  disabUng,  iv. 

206,  207  andn. 
Tonnage,  i.  316.     iv.  437. 
Tonsura  clericalis,  iv.  367. 
Torts,  actions  on,  iii.  117. 
Torture,  i.  133.     iv.  325. 
Toum  of  the  sheriff,  iv.  273  and  n. ;  41 1, 

424. 
Thut  temps  prist,  iii.  303. 
Town,  i.  114. 

Trade,  its  progress  in  England,  i.  126, 
n.  iv.  419,  424,  428,  431,  432, 
438. 

offences  a^nst,  iv.  1 54  and  n. 

offensive,  iv.  167  and  n. 

unlawful  exercise  of,  i.  427.     iv. 
160*  andn. 
Tradesmen,  i.  407. 

actions  against,  iii.  164 
Tradition,  iii.  368,  ft. 
Traitors,  ii.  499.    iv.  75  and  n. 
Transitory  actions,  iii.  294. 
Transportation,  i.   137.    iv.  371,  377 
andn.;  401. 

returning  from,  iv.  1 32, 37 1  oitcf  ii. 
Traverse  of  indictment,  iv.  351  and  n. 

offices,  iii.  260. 

plea,  iii.  312. 
Treason,  appeal  of,  iv.  114. 

high,  iv.  75  and  n. ;  428. 

misprision  of,  iv.  120  and  n. 

petit,  iv.  75,  203  and  n. 

trials  in,  iv.  351  and  n.;  440. 
Treasurer,  lord  high,  iii.  44, 56 

killing  him,  iv.  84  and  n. 
Treasure-trove,  i.  296. 

concealment  of,  i.  296.     iv.  121. 
Treaties,  leagues,  and  alliances,  i.  257. 


INDEX. 


Trebucket,  iv.  169. 

Trees,  destroying,  iv.  4  and  n.  (2),  246, 
247  and  notes. 
stealings  iy.  233  and  n. 
Tresayle,  iii.  186. 
Trespass,  costs  in,  iii.  401. 

on  lands,  iii.  6,  «.  208,  209. 
on  the  case,  action  of,,  iii*  122. 

pleading  in,  iii.  212. 
rt  et  armis,  action  of^  iii.  120, 121, 
123,  209. 
Trespassers  ab  initio,  iii.  15. 
Trial,  iii.  330.     iv.  342  and  n. ;  411. 
new,  iii.  387.     iv.  361  and  n.  438. 
notice  of,  iiL  357. 
practice  at,  iii.  367,  n.  (39) ; 
376,  w.  (6). 
Triennial  elections,  i.  189, 433. 

parliaments,  i.  153,  430,  432. 
Trinity,  denial  of,  iv.  50  and  n. 
Trinoda  necessitas,  i.  263,  357.     ii.  102. 
Triors,  lords,  iv.  262,  263  and  it. 

of  jurors,  iii.  263. 
Triplication  iii.  310. 
Trithing,  i.  116. 
Triverbial  days,  iii.  424. 
Trover  and  conversion,  action  of,  iii. 

152.     iv.  363,  364. 
Truce,  breakers  of,  iv.  68. 

conservators  of,  iv.  69. 
Trusts,  ii.  336.     Ap.  v.  vi, 

where  cognizable,  iii.  431,  439, 
442,  n. 
Tub-man,  in  the  exchequer,  iii.  28. 
Tumultuous  petitioning,  i.  143.     iv.  14/ 

and  n. 
Turbary,  common  of,  ii.  34. 
Turnips,  stealing,  iv.  233  and  n. 
Turnpike  roads,  i.  358. 
Turnpikes,  destroying  of,  iv.  144  and  n. 
Tutor,  i.  305,453,460. 
Twelve  tables,  laws  of,  i.  80. 
Two  witnesses,  when  necessary,  iii.  370. 

iv.  356. 
Tyranny,  i.  126,  133. 


V.  U. 

Vacancy  of  the  throne,  i.  211. 
Vacarius,  Roger,  i.  18. 
Vacating  records,  i v.  128  and  n. 
Vacations,  iii.  276. 
Vadium  mortuum,  ii.  157. 

vivum,  ii.  157- 
Vagabonds,  iv.  I69  and  n. 
Vagrants,  iv.  165  and  n.  I69  and  n. 

harbouring  them,  iv.  1 70  and  n. 

VOL.   IV. 


Valor  beneficiorum,  i.  284. 
maritagii,  ii.  70,  88. 
Valuable  consideration,  ii.  297- 
Valvaaors,  i.  403. 
Variance,  iii.  377,  «•  407,  n. 
Vasal,  ii.  53. 

Ubiouity  of  the  king,  i.  270. 
Udal  right,  ii.  45. 
Venary,  beasts  of,  ii.  415. 
Venire/ados,  writ  of,  iii.  352, 357, ».;  Aj9. 

vii.  xiii.  iv.  318,  351 ;  Ap,  tit. 
Ventre  inspiciendo,  writ  de,  i.  466.     iii. 
362,  n.  (33). 
sa  mere,  children  in,  i.  130. 
Venue,  iii.  294.     iv.  305  and  «.  (5). 
when  changed,  iii.  294,  384. 
Verberation,  iii.  120. 
Verderors,  iii.  71,  72. 
Verdict,  iii.  377.  394,  n. ;     Ap,  viii.  riv, 
iv.  360 ;  Ap.  iii,  vi. 
false,  iii.  402.     iv.  140  andn. 
Verge  of  the  court,  iii.  76.     iv.  276. 
Verification,  iii.  313. 
Vert,  venison,  and  covert,  injuries  to, 

iii.  71. 
Vested  legacy,  ii.  513. 

remainder,  ii.  168. 
Vetitum  namium,  iii.  148. 
Vicar,  i.  387. 
Vicarages,  when  established,  i,  387.   iv. 

428. 
Vicarial  tithes,  i.  388.     ii.  28,  n. 
Vice-admiralty  courts,  iii.  69. 

chancellor,  iii.  55,  it. 
Vicinage,  common  because  of,  ii.  33. 
Vicineto,  jury  de,  iii.  385. 
Vicontiel  writs,  iii.  238. 
Vidames,  i.  403. 
View  by  jurors,  iii.  299,  358. 
of  frankpledge,  iv.  279. 
Vill,i.  114. 

Villein,  ii.  53,  n.  92.     iv.  420. 
in  gross,  ii.  93. 
regardant,  ii.  93. 
services,  ii.  61. 
socage,  ii.  98. 
Villenage,  ii.  89,  92,  95, 11. 
privileged,  ii.  98. 
pure,  ii.  90. 
Villenous  judgment,  iv.  136. 
Vinculo  matrimonii,  divorce  a,  iii.  94. 
Viner,  Mr.  his  institution,  i.  27- 
Violating  the  queen,  &c.  i.  222,  223. 

iv.  81  crnc^n.  (9). 
Violent  presumption,  iii.  371. 
Virge,  tenant  by,  ii.  148. 
Virgin  Mary,  a  civilian  and  canonist,  i. 
21. 


X  X. 


INDKX. 


Vitcoonty  i.  398. 

Vititation  books  ofheralds^iii.lOS. 

Visitor*  i.  480.  . 

of  civil  corporations,  i.  481. 
colleges,  i.  482. 
hospitals,  i.  483. 
Visn^,  iii.  294.     iv.  350. 
Viva  voce  examination,  iii.  373. 
Vivo  vadio,  estate  in,  ii.  157. 
Umpire,  iii.  16. 

Unanimity  of  juries,  iii.  376.    ir.  414. 
Uncertainty  of  the  law,  iii.  325. 
Uncorepristt  iii.  303. 
UndersnerifT,  iii.  345. 
Underwood,  stealing,  iv.  238. 
Uniformity  of  process,  iii.  43,  n. 
Union,  articles  of,  i.  96. 

of  Great  Britain,  i.  93.    iv.  427, 
440. 
Unities  of  joint  estates,  ii.  ISO. 
Unioersitates,  i.  469. 
University,  i.  471. 

burgesses  of,  i.  174. 
chancellor  of,  his  certificate,  iii. 

335. 
courts  of,  iii.  83.     iv.  277  and  n. 
right  of,  to  popish  advowsons,  iii. 

251. 
study  of  the  law  in,  i.  26. 
Unknown  persons,  larceny  from,  iv.  236, 

359  and  n. 
Unlawful  oaths,  taking  or  administering, 

iv.  102  It.  t  to  n.  (19). 
Fotr  dire,  oath  of,  iii.  332. 
Voluntary  escape,  iii.  415.  iv.  130  and  n. 
jurisdiction,  iii.  66. 
manslaughter,  iv.  191  and  n. 
oaths,  iv.  137  and  it.  (35). 
waste,  ii.  281. 
Voucher,  iii.  300,  n.  (16). 

in  recoveries,  ii.  358.   Ap.  xviii. 

Use8,ii.  137,  271,  327,  330,  334,  n.     iii. 

52.     iv.  427, 429,  430. 

covenant  to  stand  seised  to,  ii.  338. 

deeds  to  lead  or  declare,  ii.  339, 

363;  Ap.  id*,  x. 
statute  of,  ii.  332.     iv.  430. 
Usurpation  of  advowson,  iii.  242. 

franchises  or  offices,  iii.  262. 
Usura  maritima,  ii.  458. 
Usury,  ii.  454,  457,  ».     iv.  156  and  ». 
UsusfruciuSf  ii.  327 
Uterinusf rater,  ii.  232. 
Uttering  false  money,  iv.  89,  99  and  n. 
Vulgaria  pnrgatio,  iv.  342. 


W. 

Wager  of  battle,  iii.  337,  339 ;  ^.  k. 

iv.  317,11.  (21);  41 S,  421,  424. 

law,  iii.  341.     iv.  317,  n.  (21); 

414,  424. 

Wagerinff  policiea,  ii.  460. 

Wages  ofmembers  of  pariiament,  i.  174. 

servants,  i.  428. 
Waifs,  i.  296. 
Wainage,  iv.  379- 
Wales,  i.  93.    iv.  427,  431 . 
courts  of,  iii.  77  ^ 
part  of  England,  i.  99. 
prince  of,  i.  223. 

compassinff  and  imagining 
his  death,  i.  223.     iv.  76 
andn. 
princess  of,  i.  223. 

violating  her,  i.  223, 
iv.  81  muin.  (9). 
Wandering  soldiers  and  mariiaers,  iv. 

164  aiicf ». 
Want,  iv.  31. 
Wapentakes,  i.  115. 

War  and  peace,  right  of  making,  i.  257* 
articles  of,  i.  415. 
levying  against  the  kin^,  iv.  81. 
Ward  by  constables,  &c.,  i.  356.    iv. 

292,  426. 
Wards  and  Uveries,  court  of,  iii.  258. 
Wardship  in  chivalry,  ii.  52,  67,  71,  ». 
131,  It.     iv.  418,  420,421. 
copyholds,  ii.  97. 
socage,  ii.  87. 
Warrant,  i.  137.    iv.  290. 

of  attorney,  to  confess  judgment, 
m.  397. 
Warrantia  charts,  iii.  300. 
Warranty  of  chattels  personal,  ii.  451. 
of  goods  sola,  iii.  165. 
lands,  ii.  300,  302,  n. ;  Ap.  i. 

•  •  •  • 

XV,  scvttt. 
Warren,  beasts  and  fowls  of,  ii.  38. 
robbery  of,  iv.  236  and  n. 

in  disguise,  iv.  144  andn. 
Waste,  ii.  125,  n.  282.     iii.  223. 

how  prevented  in  equity,  iii.  438. 
impeachment  of,  ii.  283. 
lands,  ii.  14,  90. 
writ  of,  ii.  283,  n.  iii.  227. 
Watch,  i.  356.     iv.  292,  426. 
Water,  ii.  14.  18. 

Watermen  of  tbelliaroes,  i.  419,  n.  (22). 
overloading  their  boats,  iv.  192, 
193  andn.  ♦. 
Water  ordeal,  iv.  342. 
Ways,  ii.  35. 


INDEX. 


Ways  and  means,  committee  of,  i.  307. 

disturbance  of,  iii.  341. 
Weights  and  measures,  i.  274.    iv.  275 
and  n. ;  424. 

false,  iv.  159  and  n, 
Weregild,  iv.  188,  313,  413. 
Wells,  property  in,  ii.  5. 
IVest'Saaou  lage,  i.  65.    iv.  412. 
Whales,  property  of,  i.  223. 
Wharfs,  i.  264. 
Whipping,  iv.  372,  377. 

of  women  abolished,  iv.  10n.(9). 
White  rents,  ii.  42. 
Whole  blood,  ii.  227. 
Widow's  chamber,  ii.  518. 
Wife,  i.  433. 

battery  of,  iii.  140. 

protected  from  punishment,  when, 

iv.  28,  n.  (8),  (9). 
selling,  iv.  64,  n.  (31)  and  •. 
Will,  defect  of,  iv.  20. 
estates  at,  ii.  145. 
of  the  lord,  ii.  95,  147. 
vitious,  iv.  21. 
Wills  and  testaments,  ii.  10,  12,  373, 
489,  499,     iv.  424,  430. 
ecclesiastical  jurisdiction  over,  iii. 
95. 
Winchester  measure,  i.  274. 
W'indow  tax,  i.  325. 
Wine  adulteration  of,  iv.  162. 

licences,  i.  288. 
Witchcraft,  iv.  60,  436. 
Withdrawing  from  allowance,  iv.  87. 

record,  iii.  357. 
mthemam,  iii.  129.  148,  413. 
Witnesses,  iii.  369. 

commitment  of,  by  commis- 
sioners of  bankrupt,  iv.  284, 
n.  (9). 

for  perjury  at  the 
assizes,  iv.  139, 
».  (41). 
for  prisoners,  iv.  359,  441. 
tampering  with,  iv.  126. 
their  expences,  iii.   369.     iv. 

295,  362  and  n. 
to  deeds,  ii.  307. 

wills,  ii.  378,  n.  501. 
trial  bv,  iii.  336. 
two  wnerc  necessary,  iii.  370. 
iv.  350. 
Wittena-gemote,  i.  148.     iv.  412. 
Women,  i.  445. 


Women  appeals  by,  iv.  424. 

children,  stealing  or  seduction 

of,  iv.  209. 
guilty  of  clergyable  felonies,  iv. 

369. 
jury  oJF,  iii.  362.    iv.  395. 
whipping  of,  abolished,  iv.  10,  n. 

(9). 
Woodmote,  court  of,  iii.  71. 
Wood-stealing,  iv.  233. 
Wool,  &c.  transporting,  iv.  1 54  and  n. 

428. 
Words,  action  for,  iii.  123. 

costs  in  actions  for,  iii.  400. 
treasonable,  iv.  79. 
Workhouse,  iv.  370. 
Worthiest  of  blood,  ii.  213. 
Wounding,  iii.  121.     iv.  216  and  ». 
Wreck,  i.  290.   ii.  14.   iii.  106.     iv.  235 

and  n, 
W^rit,  iii.  273. 
close,  ii.  346. 
of  election  to  parliament,  i.  177. 

peerage,  i.  400. 
patent,  li.  346. 
Writs,   forms  of,  iii.  51,  183,273.     iv. 

427. 
Writing  of  a  deed,  ii.  297. 

treason  by,  iv.  80. 
Writings,  stealing  of,  iv.  234  and  n. 
Written  conveyances,  ii.  297. 

evidence,  iii.  368. 
Wrongs,  i.  122. 

private,  iii.  2, 116. 

public,  iv.  1. 

Y. 

Year,  ii.  140. 

and  day,  in  appeals  of  death,  iv. 
315,  335. 

continual  claim,  iii.  175. 
copyhold  forfeiture*  ii. 

284. 
estrays,  i.  297. 
fines,  ii.  354. 
murder,    iv.    197,   3()6 

and  n. 
wrecks,  i.  392. 
day  and  waste,  ii.  252.     iv.  385. 
Yearbooks,  i.  72. 
Years,  estates  for,  ii.  140. 
Yeomen,  i.  406. 
York,  custom  of  the  province  of,  ii.  517. 
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